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1. SUSPENSION OF VOTING AND RELATED RIGHTS - DRAFT REPORT TO BOARD OF
GOVERNORS AND PROPOSED RESOLUTION ON THIRD AMENDMENT OF ARTICLES
OF AGREEMENT

The Executive Directors considered a draft report to the Board of Gover-
nors and a proposed Resolution on the third amendment of the Articles, as
revised to reflect the discussion at EBM/90/79 (5/21/90), to provide for
the suspension of voting and related rights (SM/90/101, Rev. 1, 5/23/90).

Mr. Kabbaj recalled that, during previous discussions on the proposed
amendment of the Articles, he had suggested that any linkage between the
proposed amendment of the Articles and the proposed increase in quotas undevr
the Ninth General Review of Quotas should work both ways. Since both of
those proposals were controversial, some Governors might delay in approving
one of them until the other was adopted. Therefore, a provision should be
included in the Resolution on the third amendment of the Articles to dupli-
cate the provision that had been included in the Resolution on the Ninth
General Review of Quotas to link the proposed increase in quotas to the
adoption of the third amendment of the Articles.

Mr. Dawson remarked that, in practice, Mr. Kabbaj's suggestion would
have the same result as the original proposal of the United States that the
proposed quota increase under the Ninth Review and the proposed third amend-
ment of the Articles should be contained in a single Resolution. Directors
would recall that that proposal was met with strong opposition, led by
Mr. Kafka. Nevertheless, he wondered whether Mr. Kabbaj's proposal would
be in keeping with the conclusions that had been reached during the recent
Interim Committee meeting.

Mr. Kafka noted that Mr. Kabbaj's suggestion, which he fully supported,
was different from the initial proposal put forward by the United States,
because the double linkage between the two Resolutions would not prevent
Governors from voting on each of them separately.

The Chairman recalled that, during the May 1990 Interim Committee
meeting, Ministers had expressed concern about the difficulties that could
arise if the proposed Resolution concluding the work on the Ninth General
Review of Quotas and the proposed Resolution on the third amendment of the
Articles were not adopted before end-1991. 1In that connection, the Commit-
tee had expressed the view that both of the proposed Resolutions were needed
to strengthen the Fund in the years ahead. Therefore, rather than calling
for a double linkage, which could cause the approval of one proposal to be
delayed, owing to a failure to adopt the other, Ministers had agreed to meet
again in December 1991, in the event that either of the proposed Resolutions
had not been adopted, to consider the situation.

With respect to Mr. Kabbaj's suggestion, it was important to note
the different voting majorities that were required for the adoption of the
proposed quota increase, the Chairman considered. A majority of members
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holding 85 percent of quotas in the Fund had to consent to their increases
in quota to bring the quota increase into effect prior to December 31, 1991.
Thereafter, consents from members holding only 70 percent of quotas would be
needed.

Mrs. Filardo stated that she supported Mr. Kabbaj's proposal, and that
she agreed with the comments made by Mr. Kafka.

The provisions on voting contained in the draft Resolution on the third
amendment of the Articles were also a cause for concern, Mrs. Filardo noted.
The proposed Resolution on the amendment of the Articles was to be submitted
to the Board of Governors on May 30, 1990, and Governors were to cast their
votes on or before June 28, 1990; thus, Governors would have only one month
in which to submit the proposed Resolution to their parliaments for
approval. She wondered whether that timetable would be adequate to allow
members to carefully consider the proposed amendment of the Fund’s Articles.

With respect to the Board’s consideration of the proposed amendment,
she had not yet received instructions from her authorities, Mrs. Filardo
concluded. Therefore, she was not in a position to comment on that proposal
for the current discussion.

Mr. Monyake noted that the linkage between the quota increase and the
proposed amendment that had been provided for in the proposed Resolution
concluding the Ninth General Review of Quotas went in only one direction,
thereby preventing a quota increase from becoming effective before the
effective date of the third amendment of the Articles. However, at the
present stage, there was nothing to prevent the proposed amendment, which
would extend the punitive measures available to the Fund, from coming into
effect without an increase in quotas. In the light of that consideration,
he agreed with Mr. Kabbaj that any linkage between the two Resolutions
should work both ways.

In that connection, he wondered whether the Executive Board was legally
obligated to follow the guidance received from the Interim Committee and,
thus, to recommend to the Board of Governors that the coming into effect
of the increase in quotas should be bound to the effective date of the third
amendment of the Articles, Mr. Monyake concluded.

Mr. Ismael said that he wondered whether the Board was obligated to
follow the invitation of the Interim Committee to submit the text of the
third amendment of the Articles to the Board of Governors by May 30, 1990.
An amendment of the Articles was of crucial importance to the future role
of the Fund, and many concerns had been raised by Directors during the
course of discussions on that amendment to date. Therefore, the Board
should be given more time to carefully consider the draft report and
proposed Resolution currently under consideration.
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Mr. Lombardo stated that he supported Mr, Knhhaj's pronngn] While

e Articles was
ered that the

proposed increase in quotas was even more necessary.

Mr. Grosche noted that it would not be possible to establish a double
link between the two proposed Resolutions, owing to the difference in voting
majorities required for their adoption. While 1t would be possible to adopt
the proposed increase In quotas by a 70 percent majority after December 31,
1991, an 85 percent majority was always required to adopt an amendment of
the Articles.

Mr. Dai said that he supported Mr. Kabbaj's proposal for a double link
between the quota increase and the proposed amendment of the Articles. As
Directors were aware, his chalr had been reluctant to accept the linkage
of the proposed amendment to the Resolution concluding the Ninth Review of
Quotas. Nevertheless, if the ratification of the proposed amendment was to
be a condition for the coming into effect of the quota increase, a clause
should be included in the draft Resolution on the proposed amendment of the
Articles to make the increase in quotas a condition for its coming into

aeffect.

Mr. Mawakani sald that he fully supported the proposal put forward by
Mr. Kabbaj.

Mr. Posthumus commented that the conclusions reached during the May 1990
Interim Committee meeting should not influence the ability of the Board to
consider the proposal put forward by Mr. Kabbaj.

As Directors were aware, his chair had expressed strong opposition to
the proposal to link the increase in quotas to the proposed amendment of the
Articles, because that linkage reflected an abuse of the voting power that
had been given to a single shareholder within the Fund, Mr. Posthumus
remarked. In a similar vein, although he could sympathize with the quid pro
quo attitude that had been taken by Directors favoring a two-way linkage, he
could not support Mr. Kabbaj's proposal, because it would only serve to
strengthen the dangerous precedent that had been set by the link contained
in the Resolution concluding the Ninth General Review of Quotas.

Mr. Al-Jasser said that he agreed with the comments made by
Mr. Posthumus. He considered that it was highly unlikely that the proposed
amendment of the Articles would be adopted in the absence of an increase
in gquotas, but it might expedite the current discussion if the staff could
comment on whether the proposal put forward by Mr. Kabbaj would have any
negative consequences.

The General Counsel stated that the Interim Committee was not in
a position to give legally binding instructions to the Executive Board.
However, as an advisory body, the Interim Committee had clearly invited the
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Executive Board to submit the text of a2 proposed amendmans of the
to the Board of Governors by May 30, 199C. In rthat connection, it was
important to note that any delay In submitting the proposed Rasolution om
the third amendment of the Articles to the Board of Governors would affecr
the proposed Resolution concluding the Ninth General Review of Quotas.

The sdoption of an amendment of the Articles involved three stages,
the General Counsel noted. The Executive Board was to submit the text of

w

a proepeszd Resolution on the amendment of the Arcicles, providing for the
suspension of voting and related rights to the Board of Governors by the ond
of May 1990; the Board of (overnors was to wvote on the proposed Resclution
by the end of June 1990; then., after the Resolution was adopted, ths
proposed amendment would be transmitted to individual members for acceptance
in sccordance with their domestic legislative procedures. The thirvd amend-
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three fifths of the membership having 85 percent of total wvores .
accepted it. Therefore, the June 28, 1990 deadiine referred to in the tenc
of the draft Resolution would not affect the amount of time members wanld
have to consider the proposed amendment.

s 1 Y
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As to the guestion raised by Mr. Al-Jasser, it was important to orngider
beth the practical and legal consequences of the proposal for a two-vay
linkage between the proposed Resolution on the third amendmer
cles and the proposed Resolution cencluding the work on the @
Review of Quotas, the General Counsel considered. In pract
consequence of the proposal would be to prolong the Beoard’
the proposed amendment, pavticularly in the light of the difference ot view
that had been expressed by Directors thus far. In addition, the preposal
could delay the coming into effect of the proposed amendment. Since ©
participation requirement for the increase in quotas would be reduced oun
December 30, 1991 to only 70 percent of the quotas of menbers consenting,
it would be possible for a member, or a group of members, to postpone their
acceptance of the amendment until the pavticipation requirement for the

quota Increase was met.

With respect to the legal consequences of Mr. Kabbaj's propoesal, the
existing provisions of Article XXVIII, Section (c¢) stated that an ameudinent
of the Articles would become effective not later than three mouths afve
was accepted by the required majority, the General Counsel stated. Si:
under Mr. Kabbaj's proposal, the proposed amendment could enter into f
more than three months after it was accepted--assuming the quota incre:
had not become effective--it would be necessary to introduce a provision

that would deviate from the existing Avticles. The need for such a provi-
sion could be accommodated by further amending the Articles to revise the

existing provisions of Article XXVIII, Section (¢) to intreduce a procedure

that would allow the Executive Board to postpone the etfective date of an
amendment. An alternative approach would be to previde for a temporav;
amendment that would give effect to Mr. Kabbaj's proposal within the context

of the draft amendment under consideration. While 1t was diificuls th fi:1.d
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precedents for the latter procedure in the previous practice of interna-
tional organizations, the staff could examine the possibilities in terms
of prevailing international law,

Mr. Arora said that, in light of the remarks made by the General
Counsel, Mr. Posthumus was correct to point out the damaging effects of
the original proposal to link the Resolution on the Ninth General Review
of Quotas to the effective date of the proposed amendment of the Articles.
While it would not be logical to repeat the same mistake, the members that
had agreed to the originally proposed linkage had done so in order to ensure
that the proposed increase in quotas would be adopted. Therefore, although
it was unlikely that the proposed amendment would come into effect in the
absence of an agreement to increase quotas, some action was required to
assure members that that could not happen.

Mr. Finaish stated that he supported Mr. Kabbaj'’s proposal, because it
would help to avoid a situation in which members favoring only one of the
Resolutions would postpone voting on the proposal they did not support until
the required majority was reached to ensure the coming into effect of the
Resolution they did support.

The Chairman noted that the Interim Committee had agreed that it should
meet again in the event that the coming into effect of either Resolution
appeared to be jeopardized to consider the circumstances prevailing at that
time. That agreement should serve as sufficient protection for members who
were anxious about elther of the proposed Resolutions,

It was clear that the views among Directors were divided with respect
to Mr. Kabbaj’'s proposal, the Chairman said. Therefore, further consider-
ation of that proposal could only prolong the current discussion,

Following some further brief discussion, Directors turned to the text
of. the draft report and proposed Resolution on the third amendment of the
Articles.

Mr. Adachi recalled that the title of the draft report and Resolution
at the time of the second amendment was "Proposed Second Amendment to the
Articles of Agreement." Therefore, he wondered whether the title of the
draft report and proposed Resolution currently under consideration should
be changed to "Proposed Third Amendment to the Articles of Agreement."

The General Counsel said that, at the time of the first amendment, the
draft report and Resolution were entitled "Proposed First Amendment of the
Articles of Agreement." The words "to" and "of" had been used interchange-
ably in the text of the report to the Board of Governors on the second
amendment. In the text of the Articles, both formulations were also used,
but a distinction could be found between the general reference to an "amend-
ment to," as in Article X, and a specific reference to "the second amendment
of this Agreement," as in Schedule B, paragraph 6. Nevertheless, the staff
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could examine the title of the proposed Resolution currently under consider-
ation from a legal perspective.

Mr. Grosche recalled that, during the previous discussion (EBM/90/80,
5/23/90), he had expressed concern about the possibility of allowing a
national of a member whose voting rights had been suspended to serve as an
Executive Director. He wondered whether any provision had been included in
the text of either the draft report or draft Schedule L to prevent such a
possibility.

The General Counsel stated that the staff had not incorporated the
suggestion made by Mr. Grosche during the previous discussion into the draft
report and Resolution currently under consideration, because such a provi-
sion would be contrary to the traditional electoral process of the Fund,
in which there were no requirements bearing on the nationality of Executive
Directors. Under the existing electoral process, members were able to elect
any individual as a representative to the Fund. Indeed, a constituency
could even elect a national of a country that was not a member. Therefore,
it did not seem appropriate to place a restriction on nationals of members
whose voting rights had been suspended that did not apply to nationals of
countries that were not even members of the Fund.

Mr. Grosche said that, in light of the comments made by the General
Counsel, he could accept the text of paragraph B.3 on the consequences of
suspension, as drafted by the staff.

Mr. Arora recalled that, during previous discussions, several
Directors--including himself--had refrained from commenting on the alterna-
tive formulations of a draft amendment that had been presented in SM/90/55
(3/30/90), because they were op;osed to the proposed amendment providing for
the suspension of voting and related rights. Since the Interim Committee
had agreed that sguch an amendment of the Articles was called for, he could
reluctantly support the formulation that was presented as Alternative A in
SM/90/55. Under that alternative formulation, the suspension of one
member’s voting rights would not impact on the other members of a constit-
uency or its Executive Director.

Therefore, Section 3(c) of draft Schedule L should be deleted to bring
the draft Resolution under consideration into line with the original Alter-
native A formulation, which was the least disruptive to the representation
of members “n the Executive Board, Mr. Arora suggested. Since the Fund was
not in a pesition to regulate the nationality of Executive Directors--as
poluted out by the General Counsel--it should be left up to the constituen-
cies to determine whether their representation in the Fund was appropriate.
Moreover, the election of an Executive Director was a delicate matter among
most multicountry constituencies; therefore, it should be left to the
constituencies to decide whether or not they wanted the incumbent Executive
Director to continue to hold office and cast the votes of the nonsuspended
members.
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In the event that Directors could not agree to delete Section 3(c) of
draft Schedule L, the period in which a special election for a new Executive
Director was to be held should be extended from 30 days to 90 days to allow
members of the constituency affected by that schedule sufficient time to
arrive at a satisfactory agreement among themselves, Mr. Arora concluded.

Mr. Feldman, Mr. Lombardo, and Mr. Marino said that they supported
Mr. Arora's proposal.

Mr. Kafka sald that he fully supported the comments and proposals put
forward by Mr. Arora. There was no reason for the Fund to force an incum-
bent Executive Director to resign in the event that a member of his constit-
uency was suspended from voting; on the contrary, it should be left to the
other members of the constituency to decide whether or not a special elec-
tion for a new Executive Director was called for.

Moreover, if Directors insisted that special elections be held within
20 days from the suspension of a member's voting and related rights, a
provision would need to be added to draft Schedule L to ensure that no other
member’'s rights would be suspended for a period of at least 31 days follow-
ing, the date of the initial suspension, Mr. Kafka stated.

The Chairman commented that Mr. Kafka's remarks Implied an active use
of the amendment providing for the suspension of voting and related rights,
while Directors had clearly agreed that that amendment would be used only in
the most egregious cases.

Mr. Kafka remarked that the recent experience in trying to obtain
even modest financing through support groups indicated that it might be more
difficult than previously expected to solve the problem of overdue financial
obligations to the Fund. '

Mr. Al-Jasser recalled that, during previous discussions, he had been
the only Director to support the Alternative A formulation presented in
SM/90/55. Therefore, he would certainly support any proposal to revise
draft Schedule L to bring it into line with the substance of Alternative A.
Members of a constituency should not suffer as a result of the suspension of
any one member's voting and related rights. In that connection, in drafting
the proposed amendment, the Board should make every effort to avoid any
disruption to the membership of constituencies, the representation of
members in the Executive Board, or the operations of the Fund.

Mr. Dawson remarked that the agreement to provide that an Executive
Director could remain in office for a period of 30 days was reached as a
compromise in the light of the concern expressed by several Directors that
a constituency should not be unrepresented, owing to the suspension of a
member’s voting rights. In the light of Mr. Arora's suggestion that the
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constituency should decide whether or not the incumbent Executive Director
should remain in office, he wondered what the existing provisions of the
Fund were with respect to replacing an Executive Director during his term
in office.

The General Counsel said that, under the existing provisions related
to elected Executive Directors, there was no means to terminate the office
of an Executive Director during the two-year interval between regulav elec-
tions of Executive Directors.

Mr. Dawson stated that the existing provisions served as a strong
argument for retaining the text of draft Schedule L as drafted by the staff,
becauce the current text would allow the voting members of a constituency to
conduct a special election to decide whether or not the incumbent Executive
Director should continue in office.

Mr. Ismael recalled that, during the previous discussion, he had ques-
tioned whether or not it was appropriate to proceed on the basis of the
Alternative B formulation presented in $M/90/89, given the fact that many
Directors had not commented on the alternative formulations contained in
SM/90/55. 1In the light of the complications that could arise from the
requirement contained in draft Schedule L that a new Executive Direcrtor
would have to be elected in the event that a member’s voting rights were
suspended, it was clear that the Fund would benefit from a reconsidevation

f the Alternative A formulation described in SM/90/55.

The special election of a new Executive Director provided fer in draft
Schedule L was unnecessary, Mr. Ismael noted. While that provision had been
included as a means of terminating the position of an Executive Director who
was a national of a member whose rights had been suspended, constituencies
had rotational arrangements under which individual members took turns in

appointing a candidate for the position of Executive Director. Thus, drafc
Schedule L would disrupt otherwise stable constituency arrangements. [tlors-

over, 1f the voting rights of more than one member were sequentially
suspended, a series of special elections for Executive Directors would
result, thereby creating a level of instability that should be avolded at
all cost.

Mr. Evans commented that he had difficulty with Mr. Arora's proposal,
because the provision contained in draft Schedule L on Executive Directors
applied not only to Executive Directors of multicountry constituencies, but
also to Executive Directors that represented only one member. He wondersd
whether Mr. Arora considered that an Executive Director representing only
one member should remain in office in the event that that membevr’s vouting
rights were suspended.

Mr. Arora said that Mr. Evans was correct to point out that the main
distinction among Executive Directors was the number of members thev repre-
sented. While an Executive Director of a multicountry constituency would
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continue to cast the votes of the nonsuspended members of his constituency,
an Executive Director that represented only one member would no longer vote,
Nevertheless, for the sake of symmetry, he could continue in office.

It was important to note that most Executive Directors represented
multicountry constituencies, which had agreed arrangements to facilitate
the representation of each member, Mr. Arora considered. The removal of any
Executive Director in the middle of his term would create complications for
the entire constituency. Since it would be unfair to allow the entire
constituency to suffer, owing to the suspension of any one member’'s voting
and related rights, it would be more appropriate for the Executive Director
of the constituency to remain in office, but not cast the votes of the
member whose rights had been suspended.

Mr. Enoch commented that he agreed with other speakers that the current
text of draft schedule L would offer the most protection to a constituency
in the event that one of its member’s voting and related rights were
suspended. Since the Iincumbent Executive Director would remain in office
pending a special election for a new Executive Director, there would be no
immediate impact on the representation of the constituency. At the same
time, the requirement to hold an election for a new Executive Director
within 30 days would offer the constituency an opportunity to evaluate the
situation and decide whether or not to re-elect the incumbent Executive
Director. As the General Counsel had pointed out, Mr. Arora’'s proposal
could lead to difficulties, because the constituency would not have any
opportunity to force the incumbent to step down.

Mr. Finaish stated that his position was similar to that expressed
by Mr. Arora and Mr. Al-Jasser. As a matter of principle, once elected,
an Executive Director was an official of the Fund as well as of his constit-
uwency. Therefore, his position should be protected; he should not be forced
out of office, even if his constituency wished to do so. In that connec-
tion, the provisions on compulsory withdrawal did not require the termina-
tion of the Executive Director'’s position.

The General Counsel recalled that, during the previous discussion,
Directors had noted the inconsistency between the draft amendment under
consideration and the existing provisions on compulsory withdrawal with
respect to the position of Executive Directors. Those comments raised a
question of whether the inconsistency should be corrected by aligning the
draft amendment on the suspension of voting rights to follow along the lines
of the existing provisions on compulsory withdrawal or the other way around.
Since the Interim Committee had invited the Board to propose to the Board of
Governors an amendment on the suspension of voting and related rights, the
staff had limited its proposal to the effects of suspension. However, it
would be possible also to amend the provisions on compulsory withdrawal.

It was important to take into consideration the differences among
Executive Directors, the General Counsel considered. Some Executive
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Directors were appointed by only one member, and one Executive Director
had been elected by only one member. It would seem illogical for those
Executive Directors to remain in office if they were not able to cast

the votes of the member they represented. Nevertheless, other Executive
Directors were elected by groups of countries; thus, there might be some
rationale for them to remain in office in the event that the voting rights
of one member of the group were suspended, because they would continue to
cast the votes of the other members. However, since the suspension of a
member'’s voting rights would upset the internal equilibrium of the constitu-
ency, there might be a need to reconsider the position of the Executive
Director elected by the group.

Mr. Mawakani stated that he agreed with the position expressed by
Mr. Arora and Mr. Al-Jasser. There was no need to distinguish between
Executive Directors. Once elected or appointed, an Executive Director was
an official of the Fund, with duties and responsibilities to the Fund as
well as to the members he represented. Therefore, in the event that a
member’'s voting rights were suspended, his position as an official of the
Fund should be protected, and he could continue to contribute to the discus-
sions of the Board, even if the votes cast by him were not counted toward
meeting a requisite majority.

In the event that Directors could not agree to Mr. Arora’s proposal,
he considered that the period for special elections should be extended from
30 days to 90 days, Mr. Mawakani concluded.

Mr. Dawson said that he agreed with Mr. Enoch that the current text
of draft Schedule L provided the most flexibility, because it would allow
constituencies to re-evaluate the prevailing situation in the event that
a member's voting and related rights were suspended, especially since the
required special election could be used simply as a vote of confidence for
the incumbent Executive Director. In that connection, it was important to
note that the revision of draft Schedule L proposed by Mr. Arora would
deprive constituencies of the right to select an appropriate representative
when the circumstances under which the incumbent Executive Director had been
elected changed. Moreover, it would be ridiculous for an Executive Director
that had been appointed by only one member to remain in office if that
member’'s voting and related rights were suspended.

Mr. Posthumus suggested that perhaps the provisions of draft Schedule L
could be reversed to indicate that the incumbent Executive Director would
remain in office, unless the members of the constituency asked him to step
down.

Mr. Ismael said that he could agree to Mr. Posthumus’s suggestion, as
it would provide constituencies with the opportunity to decide whether or
not the incumbent Executive Director should remain in office following the
suspension of a member’'s voting rights.
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The Chairman commented that the experience of individual countries
showed that it was far more difficult to achieve a vote of no confidence
than to achieve a vote of confidence.

The General Counsel noted that traditional parliamentary procedure

ovided for both votes of confidence and votes of no confidence. However,
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ecutive Director or to the constituency. Mr. Posthumus's proposal would,
to the extent possible, avoid disrupting the status of Executive Directors,
because it would place the burden of challenging the position of the incum-
bent on the members of the constituency. However, the provisions of draft

Schedule L would lead to more open debate within the constituency as to
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Mr. Dai recalled that, during EBM/90/59 (4/16/90), Directors had
expressed concern that the suspension of a member’s voting and related
rights should not tnduly affect the Executive Director or the nonsuspended
members of a constituency. At that time, his chair shared the concerns that
were expressed, although he had not been in a position to comment on the
propnsed amendment. Under the present circumstances, in which the proposed
amerdment was being drafted as part of a package agreement on the increase
in guotas under the Ninth Review, those concerns were still relevant. He
found it difficult to accept the rationale that an Executive Director should
be held responsible or punished for the failure of a member to fulfill its
financial obligations to the Fund. The comments made by Directors during
the current discussion helped to point out the many uncertainties and
complications that might result from the proposal to remove Executive
Directors from their offices.

Moreover, since an Executive Director was not only a representative
of his constituency, but also an international official of the Fund, respon-
sible for conducting the business of the Fund, his position should be
retained even if the voting rights of a member of his constituency were
suspended, Mr. Dai considered. Any unnecessary interruption of his position
should be avoided to the extent possible. In the light of those considera-
tions, he supported Mr. Arora's proposal, and his position would remain
flexible with respect to the suggestion put forward by Mr. Posthumus.
While Directors’ comments had focused mainly on the 11 members currently
in arrears, caution should be taken not to lose sight of the far-reaching
consequences and long-term implications the amendment could have on cases
involving other breaches of obligations under the Articles.

Mr. Kafka said that he supported Mr. Posthumus’'s proposal. In a situa-
tion where the voting rights of one member of a constituency were suspended,
it would be ridiculous to force all the other member countries--which could
be as many as 22--to conduct a special election, in particular if the member
whose rights were suspended held only a small percentage of total votes
within the constituency.




EEM/90/81 - 5/25/90 - i -

The Chairman remarked that if a change occurred in the structure of a
constituency, its members should be provided with an opportunity to consider
the implications of that change.

Mr. Monyake commented that, although the Chairman wanted to give members
of multicountry constituencies an opportunity to express their views, it did
not seem as though such members wanted to realize that opportunity. In that
connection, there was a need to consider the practical elements involved in
conducting a special election. Under the provisions contained in the
current text of draft Schedule L, in the event a member's voting rights were
suspended, the constituency would have 30 days to inform its members of the
need for a special election of a new Executive Director; the members would
need to put up a candidate; and they would have to meet to consider the
qualifications and appropriateness of that candidate for the position of
Executive Director. Special constituency meetings were difficult to
arrange, and they involved extrabudgetary expenditures for members, many
of which were poorer developing countries. As the interval between regular
elections was only two years, it would seem reasonable to wait until the
next regular election to reconsider the situation of the constituency,
rather than having to call an extraordinary meeting. In any event, 30 days
was not a sufficient amount of time in which to hold a special election.

Mr. Kabbaj said that he supported Mr. Arora’s proposal, because it would
facilitate the smooth functioning of members’ representation in the Fund.

Mr. Arora commented that in the light of the concern Directors had
eupressed about the need to provide for flexibility in maintaining the
rights of constituencies, it would be best to allow the constituencies to
decide whether or not they were adequately represented. If an Executive
Director had recently been elected for a two-year term, in most cases the
constituency would not want to replace him. In that connection, it should
be stressed that the arrangements made within constituencies concerning the
election of Executive Directors also pertained to Alternate Executive Direc-
tors, Advisors, and other representatives. Therefore, in the event a
member's voting rights were suspended, it should be left to the constituency
to decide whether its members wanted to undergo the complicated procedures
that would be needed to change the existing arrangement. There was no need
for the Fund to force its members to reconsider their constituency arrange-
ments if a member’s rights were suspended. Indeed, if the Fund was to force
members to hold special elections, it should be generous in allowing them
ample time to do so. Nevertheless, if Directors could not agree to delete
Section 3(c) of draft Schedule L, he could accept Mr. Posthumus's proposal,
which would allow the constituency to decide whether or not to ask the
incumbent Executive Director to resign.

Mr. Clark said that he supported the comments made by Mr. Enoch and
Mr. Dawson. The current text of draft Schedule L would provide the best
balance in protecting both the constituency and the Executive Director.
Under provisions currently contained in draft Schedule L, the suspension
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of a member's voting rights would have no immediate impact on an incumbent
Executive Director, because he would continue to hold office, casting the
votes of nonsuspended members, pending the election of a new Executive
Director. In that connection, a period of 30 days seemed reasonable--
although the procedures of individual constituencies might vary--for
constituencies to decide whether to re-elect or replace the incumbent
Executive Director. While Mr. Arora was correct to polnt cut that, In
practice, most constituencies would likely re-elect the incumbent Executive
Director if he was not a national of the member whose rights had been
suspended, they would have no choice but to accept the incumbent until

the next regular election under the proposal Mr. Arora had put forward.

Mr. Evans noted that there was nothing to prevent members from including
in their constituency rules a provision to state that in the event that any
member's voting rights were suspended, the members would automatically re-
elect the incumbent Executive Director. By coming to such an agreement in
advance, the members of the constituency could cast votes to re-elect the
incumbent Executive Director on the same day that the suspension of voting
rights become effective.

Mr. Thorlaksson said that Section 3{(c) of the current text of Draft
Schedule L had two meanings: the Executive Director would not automatically
cease to hold office if the voting rights of a member of the constituency
were suspended; and the nonsuspended members of the constituency would have
an opportunity and a responsibility to reconsider their representation in
the Fund. Therefore, he could fully support the current text of draft
Schedule L.

Mr. Filosa remarked that he could support the current text of
draft Schedule L for the reasons expressed by Mr. Enoch, Mr. Dawson, and
Mr, Clark. The need to provide constituencies with an opportunity to
re-evaluate their representation in the Fund was highlighted by the fact
that Executive Directors often expressed their personal views on issues,
in particular when they had not had an opportunity to formally consult with
their authorities. .

Mr. Prader commented that he could support the wisdom contained in the
suggestion put forward by Mr. Posthumus. The Fund should, at a minimum, be
generous In accommodating the desire of some constituencies to extend the
period for special elections of Executive Directors. The conduct of such
elections was difficult for many constituencies, and as long as there was
an agreement that nonsuspended members would have an opportunity to express
their views concerning their representation in the Board, there was no need
for the Fund to dictate a deadline for them to do so.

The General Counsel noted that, in practice, 30 days was the average
period required to replace an elected Executive Director. However, the
existing Articles prescribed that no vacancy on the Board should exceed
90 days. 1In that connection, the existing provisions stated that if a seat
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on the Board became vacant more than 90 davs hefore a regular election of
Executive Directors, an election for a new Executive Director must be held.

Mr. Enoch said that the current text of draft Schedule L seemed to be in
keeping with the existing provisions aund practices of the Fund. However, it
might be appropriate to amend draft Schedule L. to indicate that an election
for a new Executive Director would be held within 30 davs. unless a regular
election of Executive Directors was to take place within 90 davs. He could
not agree to extend the 30-day period referred to in the current text of
draft Schedule L, because that would be inconsistent with the stated desire
of many Directors to avoid disruption and uncertainty. Indeed, it would be
best to move as quickly as possible to restore certainty to the representa-
tion of members in the Board. 1In that connection, he could endorse the
observation made by Mr. Evans that constituencies could come to an agreement
on representational matters bhefore the suspension of one of its member’'s
voting rights occurred. 1In the light of the previous practice of the Fund
in dealing with cases involving arvears, it was unlikely that the suspension
of a member's rights would come without a great deal of prior warning.

Mr. Kafka remarked that, in the light of common diplomatic practice,
it was not logical to suggest that constituencies could hold meetings with a
view to likely candidates for suspension. In addition, there was no reason
to pressure constituencies to conduct special elections within 30 days. For
many constituencies, it would not be easy to arrange for a special election
within such a limited time frame, and some constituencies could not hold
such an election without meeting. Therefore, he would prefer to follow
Mr. Posthunus's suggestion.

Mr. Dai commented that hs wondered whether it was either logical or
legal to suggest that when an Executive Director was compelled to step down,
his Alternate--who was appointed bv him--should take up his position.

The CGeneral Counsel noted that the provision referred to by Mr. Dai
had been included in the Articles to ensure the continuity of representation
within the Fund. Otherwise, there would be no one to cast the wvotes of the
constituency in the absence of the Executive Director. Under the current
text of draft Schedule L, both the Executive Director and the Alternate
Executive Director would continue to hold office for a period of 30 days
following the suspension of a member’'s wvoting and related rights. Howewver,
in the event that a new Executive Director had not been elected within the
prescribed 30-day period, the Alternate Executive Director would continua to
hold office to ensure the continuity of the constituency’'s representacion.

.

Under ihe previsions contained in Article XIT, Section 3(f), the Alter-
nate Executive Director was appeinted by the Executive Director and could
cast the votes allotted to the constituency in the absence of the Executive
Director, the General Counsel continued. In that connection, he would cast
the votes of the constituency in the Interim between the end of an Executive

Director’s term in office and the election of a new Executive Director.
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It was important to note that the Alternate Executive Director was an
official of the Fund, irrespective of who appointed him, the General Counsel
went on. Indeed, there were two meanings to the term appointment. Appoint-
ment as a designation would take place when an Alternate was selected by the
Executive Director, but appointment as a status would continue until it was
terminated. An Alternate’s appointment could be terminated either by the
Executive Director that appointed him or at the time a new Executive
Director was elected and appointed a new Alternate. In that connection,
Article XII, Section 3(f) made it clear that the appointment of the Alter-
nate would not automatically end when the Executive Director that appointed
him ceased to hold office.

Mr. Finaish stated that, in legal terms, the Alternate derived his
position from the Executive Director, and the Executive Director could
terminate the appointment of the Alternate at any time. In that sense,
the Alternate was not an independent entity in the Board.

Mr. Grosche recalled that, during previous discussions, he had--in
a spirit of compromise--reluctantly accepted the proposal that Executive
Directors should continue to hold office for a period of 30 days following
the suspension of a member of their constituency's voting rights. He could
not support the proposal to extend that period. Nevertheless, he could
agree to accept the suggested amendment put forward by Mr. Enoch, that no
special election would be needed if a regular election of Executive
Directors was scheduled to take place within 90 days of the suspension.

Mr. Adachi said that he could support the text of draft Schedule L as
amended by Mr. Enoch. '

Mr. Cirelli stated that he could support the current text of draft
Schedule L, but his position was flexible with respect to the period for
special elections of Executive Directors.

Following some further discussion, the Chairman noted that Directors
agreed that the text of draft Schedule L should be amended to indicate that
if a member’s voting rights were suspended not more than 90 days before the
next regular election of Executive Directors, the Executive Director should
continue to hold office for the remainder of the term.

Mr. Ismael said, with respect to paragraph C.l. of the draft report,
that he would prefer that a simple majority vote be required to terminate
the suspension of a member’'s voting and related rights. 1If Directors
holding 50 percent of the votes cast supported the termination of suspen-
sion, it would not be possible for 70 percent of the Board to support the
suspension. Moreover, if the termination of suspension required only a
simple majority, it would not be possible for a few members with large
voting shares to block the reinstatement of a member's voting and related
rights,
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to, a regular election of Executive Directors, the General Counsel contin-
ued. While it would be possible to include such a provision in the draft
amendment, the appropriate form of that provision would depend on whether
or not a regular election of Executive Directors had taken place during the
period of suspension.

If a member's rights were reinstated before a regular election of
Executive Directors had taken place, it would be relatively simple for
that member to rejoin iits former constituency and have its votes cast by
the Executive Director it had elected or his successor, the General Counsel
noted. In that connection, complete symmetry between the effects of suspen-
sion and the effects of its termination would suggest that an election among
the constituency for a new Executive Director should be held when a member’s
rights were reinstated, but that would unnecessarily complicate the
provisions of the amendment, since the goal of the termination was to allow
the reinstated member to have its votes cast in the Board.

However, 1f a regular election of Executive Directors had taken place
during the period of suspension, a different situation would result, because
the constituencies within the Fund might have changed and the Board of
Governors might have decided either to increase or decrease the number of
elected Executive Directors, the General Counsel went on. In such a situa-
tion, it might be reasonable to follow the existing provisions of the Fund
with respect to the rare instance of when a member, owing to its creditor
position in the Fund, was allowed to appoint an Executive Director. If
that member was part of a constituency before it was allowed to appoint an
Executive Director, any other member of the former constituency was permit-
ted to arrange by agreement with the appointing member to have its votes
cast by the appointed Executive Director.

To cover either of those situations, the section of the draft report on
the effects of termination could be revised to indicate that if no regular
election of Executive Directors had been conducted under Article XII,
Section 3(d) between the date of the suspension and the termination of the
suspension, the member would be automatically reintegrated in the constitu-
ency it had belonged to before the suspension, the General Counsel
concluded. Under such a provision, the votes allocated to the member would
be cast by the Executive Director that had been elected as a result of the
member’s suspension. Another provision could be added to indicate that if a
regular election of Executive Directors had taken place before the termina-
tion of suspension, the member could join any constituency prior to the next
regular election, provided all the members of that constituency agreed. In
that event, the member would become part of the constituency and would be
treated as if it had participated in the previous election of the Executive
Director.

Mr. Al-Jasser said that he supported the proposal put forward by the
General Counsel as it would send a message to the membership that the Fund
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was not contemplating punitive actions, but was trving to induce members in
arrears to normalize their relations with the Fund as soon as possible,

Mr. Dawson noted that, to be in keeping with previous draft reports,
the third sentence of paragraph 3 under the section of the draft report
on procedures should be revised to indicate that Governors'’ votes wust be
received at the scat of the Fund before 6:00 p.m., Washington time, on
June 28, 1990.

The General Counsel stated that the revision suggested by Mr. Dawson
would be appropriate, given the previous practice of the Fund.

Mr. lsmael ccmmented that, although Article XXVIII prescribed that
amendments to the Articles would enter into force for all members thrvee
months after the date of formal communication unless a shorter period was
specified, it would be logical for the proposed amendment to become cffec-
tive on the same date as the quota increase under the Ninth Review.

Mr. Kafka said that he agreed with Mr. Ismael’s suggestion, particularlv
in light of the fact that the quota increase could not become effective
before the effective date of the proposed amendment.

Mr. Chatah and Mr. Dai stated that they supported Mr. Ismael’s
suggestion.

Mr. Newman remarked that in the event that the amcndiment and the gquota
increase were both ratified on December 31, 1991, the coming into effcct of
both decisions would be delayed three months.

The General Counsel said that it would be possibile to include a provi-
sion in the Rzsgolution on the third amendment of the Artisles to indica
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Mr. Kafka suggested that the footnote on page 10 of SM/90/101, Rev. 1
should reflect the sentence taken from the May 8, 1990 Interim Committee
communique in its entirety.

The Chairman noted that Directors agreed to accept the revision of the
footnote on page 10 of the draft report suggested by Mr. Kafka.

The staff would revise the draft report and Resolution on the third
amendment of the Articles to reflect the comments made by Directors during
the current discussion, the Chairman concluded.

The Executive Directors agreed to adjourn until May 30, 1990 their
consideration of a draft report to the Board of Governors and a proposed
Resolution on the third amendment of the Articles to provide for the suspen-
sion of voting and related rights.

DECISTONS TAKEN SINCE PREVIOUS BOARD MEETING

The following decisions were adopted by the Executive Board without
meeting in the period between EBM/90/80 (5/23/90) and EBM/90/81 (5/25/90).

2. ISRAEL - INTERIM ARTICLE IV CONSULTATION DISCUSSIONS -
DECISION CONCLUDING 1990 ARTICLE XTIV CONSULTATION

1. The Fund takes this decision relating to Israel's
exchange measures subject to Article VIII, Sections 2 and 3, and
in concluding the 1990 Article XIV consultation with Israel.

2. Israel maintains the restrictive measures described
in SM/90/95 (5/17/90) in accordance with Article XIV, Section 2,
except that the tax on the import of services and the exchange
rate insurance scheme are subject to approval under Article VIII,
Sections 2 and 3. The Fund encourages Israel to eliminate the
exchange tax and the insurance scheme as soon as possible.

(SM/90/95, 5/17/90)

Decision No. 9438-(90/81), adopted
May 24, 1990
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3. EXECUTIVE_BOARD TRAVEL

Travel by Executive Directors as set forth in EBAP/90/131 (5/22/90) and
EBAP/90/132 (5/23/90) is approved.

APPROVED: April 18, 1991

LEO VAN HOUTVEN
Secretary



