
NOT FOR PUBLIC USE 

Ninutcs o €  Executive Board Meetin-g 90/178 

3:OO p.m., December 1 9 ,  1 9 9 0  

M. Camdessus, Chairman 

Executive Directors 

M. Al-Jasser 

C .  S .  Clark 

T .  C .  Dawson 

E .  A .  Evans 

M.  Fogelf..olm 
€3. coos 
J .  E Iarnael 

A l t e r n a t e  Executive Directors 

L .  E .  N .  Fernando 

Zhang 2. 
S .  E. Creane, Temporary 
J .  Pradzr  
G .  H .  Spencer 
N. Icyriazidis 
M .  B .  Chat-ah, Temporary 

G .  B indley-Taylor ,  TemF3rary 
J . - L .  Menda, Temporary 

A .  Mirakhor 

D .  P e r e t z  
G .  A .  Posthumus 

A .  V6gh 

L .  J I Hvananshiku 

C .  J .  Jarvis,  Temporary 
J .  0.  Ader ib igbe ,  Temporary 

Y .  K. Orleans-Lindsay ,  Temporary 
R .  Karino 
A .  G .  Zocca l i  
M .  Nakagawa, Temporary 

L .  Van Houtven, Sec re t a ry  and Counsel lor  
S ,  L.  Yeager, Assistant 

1. Admin i s t r a t ive  Tr ibuna l  - Fur the r  Cons ide ra t ion  . . . . . . . , Page 3 
2 .  SDR Department - Designacion Pl i i r ,  €or  December 

19W-February 1 9 9 1  , . . . . . . . . . . , . . . . . . . . . Page 21 
3 .  Operational Budget f o r  December 1990-February 1991 . . , . . . Page 21. 
4 .  S o c i d F s t  People’s L5bj;aii Arab J m a h i r i y a  - Decision 

Concluding 1990 Article X I V  Consultation . . , . . . , . . . Page 21 





A l s o  Present 
Staff Assoc ia t ion  Co.mnittee: A .  Doize,  Chairman; .A. W. L a k e ,  A. Muttard;j. 
k&li .n i s t ra t ion  Department: S .  F .  R.ea, D i r e c t o r ;  D. S .  C u t l e r ,  
M .  E .  Gehr inger ,  A. D .  G o l t z ,  J .  D .  Huddleston. E x t e r n a l  R e l a t i o n s  
Department: 1. A .  McDonald. Legal DepartmenZ: F. Y. Giarivit i ,  General 
Counsel; W. E. Holde r ,  Deputy General Counsel; R .  H .  Murizberg, Deputy 
General Counsel; D .  Asiedu-hkrofi, J .  S .  Powers. Middle Eastcrn DeparKmenc 
H .  P .  G .  Handy. S e c r e t a r y ' s  Department: R-. S .  Franklin. Persona?. 
A s s i s t a n r  t o  t h e  Managing D i r e c t o r :  B .  P .  A .  iindrews. Advisors t o  
Execut ive  D i r e c t o r s :  M .  A .  A h I n e d ,  M .  G a l a n ,  M .  J .  Mojar rnd ,  A. M .  Ta~ase. 
A s s i s t a n t s  to Executive D i r e c t o r s :  B. A b d u i l a h ,  B .  '4. C h r i s t i a n s e n ,  
N. A .  E s p c n i l l a .  E .  R .  Fu le ihan ,  0 .  A .  Himani, J.-P. Schoder, C .  M .  Towe, 
S .  on Scengl i n .  



- 3 -  EBM/?0/178 - 12/19/90 

1. -‘.DMLN S_ S TPAT IVE TP,I BUNAL - R R T H  ER CONS I D E P ? T  1 ON 

T’ne Executive Directors considered a staff paper on further issues 
for consideration on the establishment of an administrative tribuml for 
che Fund (EBAP/90/309, l . l /28 , ’?0) .  They also had before them a position 
paper prepared by the Staff Association Committee (EBA3?/90/325, 12/17/90} 

The Chairman of the S t a f f  Association Cornmictee made the following 
stratement: 

In its position paper, the Staff Association Commirtee (SAC) 
presented its comments and pmposals for amendment of the d r a f t  
Starute of the Administrative Tribunal for the Fund as proposed 
in EBAP/90/309. The SAC hopes that Directors will consider a l l  
the issues raised in its position paper. Nevertheless, I shall 
limit my comments to the three issues to which the SAC attaches 
paramount importance. These issues are the jurisdiction of the 
tribunal over decisions affecting che terms and conditions of 
employment in the Fund; the effective date of the tribunal’s 
competence; arid, the costs of litigation. 

In a memorandum to the World Eank’s Executive Directors on 
an administrative tribunal for the Baiik dated January 14, 1980, 
Mr. XcNamara, then President of t h e  World Bank, noted that one of  
the reasons for the establishment of a tribunal w a s  that, where 
administrative power is exercised, there should be the pcssibiltty 
for a fair hearing and due process. Because of the Fund‘s immu- 
nity from judicial process under any municipal law, the establish- 
ment of an effective administrative tribunal is necessary to 
provide the staff with t h i s  basic right. The SAC finds that the 
proposed draft statute for the Fund’s Administrative Tribunal, as 
presently formulated. is unacceptable, as it does not afford the 
staff the protection enjoyed by employees of other international 
organizations, including the World Bank, nor does it afford staff 
members the protection they would be entitled to in any national 
court of law. 

With respect to the first issue on which the SAC wishes 
to call Directors’ attention--namely, the jurisdictfon of the 
tribunal--the SAC f e e l s  s r r o n g l y  that  the bracketed clsuse in 
Article 11, Section ( 2 ) ,  paragraph (a) of the proposed Statute, 
and the last sentence of Article 111 should be deleted, as these 
clauses provide two avenues through which the Executive Board 
cou ld  r;adily take away from the  tribunal the  competence t o  review 
regulatsory or administrative decisions regarding the terms and 
conditions of employment. Thess provisicns could leave the staff 
without the means of redress of legitimate employment disputes 
that is at che very heart of the establishment of the administra- 
tive tribunal f o r  the Fund. They are contrary to the principles 



governing adrninis t r a t i v e  t r i b u n a l s  of a l l  o t h e r  i n t e r n a t i o n a l  
o r g a n i z a t i o n s .  In  any e v e n t .  even i n  the abssnce  o f  chese 
clauses, t h e  Board o f  Governors would r e t a i n  t h e  u n f e t t e r e d  power 
o f  l i m i t i n g  t h e  j u r i s d i c t i o n  of  t he  t r i b u n a l ,  t o  t h e  e x t e n t  of  
a b o l i s h i n g  t h e  t r i b u n a l  a l t o g e t h e r ,  and t h e  Execut ive  Eoard would 
r e t a i n  t h e  power of  i n t e r p r e t a t i o n  s e t  f o r t h  i n  A r t i c l e  YXIX 
of t h e  A r t i c l e s  of Agreement, i nc lud ing  t h e  i n t e r p r e t a t i o n  o f  
A r t i c l e  X I I ,  S e c t i o n  4 .  

Concerning the  i s s u e  o f  the  e f f e c t i v e  s t a r t i n g  d a t e  f o r  t he  
competence o f  t h e  t r i b u n a l ,  t h e  SAC asks D i r e c t o r s  n o t  t o  p e n a l i z e  
che s t a f f  f o r  having  shown pa t i ence  and r e s t r a i n t  when o t h e r  
matters of  major importance were conmanding t h e  a t t e n t i o n  o f  t h e  
Execut ive Board and management, which h a s  r e s u l t e d  i n  a de lay  o f  
mar.y y e a r s  i n  e s t a b l i s h i n g  the  a d m i n i s t r a t i v e  t r i b u n a l .  The 12orld 
Bank ex tended  t h e  competence of  i t s  Admin i s t r a t ive  Tr ibuna l  t o  
causes  o f  a c t i o n  a r i s i n g  p r i o r  t o  t he  e n t r y  i n t o  f o r c e  o f  t h e  
T r i b u n a l ’ s  S t a t u t e .  

A s  t o  t h e  c o s t s  o f  l i t i g a t i o n  b e f o r e  t h e  t r i b u n a l ,  these 
c o s t s  may very  w e l l  d i scourage  s t a f f  members, i n  p a r t i c u l a r  
t h c s e  who a re  at t h e  lower end o f  t h e  pay s c a l e ,  from b r i n g -  
i n g  a l e g i t i m a t e  employment d i s p u t e  be fo re  t h e  t r i b u n a l .  T h i s  
would c e r t a i n l y  not  be i n  t h e  i n t e r e s t  o f  j u s t i c e .  The proposed 
amendments t o  A r t i c l e  X I V ,  Sec t ion  4 of  t h e  drafc  s t a t u t e  would 
a l l ev ia t e  t h e  r i s k  t h a t  f i n a n c i a l  needs might deter s taff  from 
a v a i l i n g  themselves  o f  t h e i r  r i g h t  t o  j u d i c i a l  rev iew.  Even 
more a l a rming  i s  t h e  p o t e n t i a l l y  c h i l l i n g  e f f e c t  of t he  proposed 
A r t i c l e  XV, under which c o s t s  may be imposed on an unsuccess fu l  
a p p l i c a n t  when t h e  a d m i n i s t r a t i v e  t r i b u n a l  deems t h e  case t o  be 
f r i v o l o u s .  There are o t h e r  means t o  deal wi th  s o - c a l l e d  f r i v o -  
l o u s  c a s e s .  The r u l e s  adopted by the  World Bank‘s Admin i s t r a t ive  
T r i b u n a l ,  f o r  i n s t a n c e ,  provide f o r  t he  summary dismissal of an  
a p p l i c a t i o n  t h a t  i s  c l e a r l y  i r r e c e i v a b l e  or  devoid  of a l l  m e r i t .  

Today, t h e  Execut ive Board has t h e  opporcuni ty  t o  show t h e  
s c a f f ,  whose d e d i c a t i o n ,  p ro fes s iona l i sm,  and h a r d  work i t  has  
o2 ten  p r a i s e d ,  t h a t  i c  i s  conf iden t  t h a t  i t s  d e c i s i o n s  regarding, 
t h e  terms and c o n d i t i o n s  of employment w i l l  stand up i n  a c o u r t  
of l a w .  We, i n  t h e  S A C ,  s i n c e r e l y  hope t h a t  t h e  S t a t u t e  f o r  t h e  
Fund’s A d m i n i s t r a t i v e  Tr ibuna l  t h a t  w i l l  be  proposed t o  the  Board 
o f  Governors f o r  adop t ion  w i l l  p rovide  t h e  s t a f f  w i t h  a t r i b u n a l  
tha t  will e f f e c t i v e l y  p r o t e c t  i t s  l e g i t i m a t e  l e g a l  r i g h t s ,  and 
w i l l  improve t h e  a b i l i t y  of  t he  Fund t o  r e t a i n  and r e c r u i t  h i g h l y  
q u a l i f i e d  s t a f f  as mandated by i t s  A r t i c l e s  of  Agreement. 

I n  conc lud ing ,  I would remind D i r e c t o r s  t h a t  t h e  Fund will be 
the l a s t  of  t h e  United Nat ions agenc ie s  t o  provide  i t s  s t a f f  wich 
j u d i c i a l  rev iew.  I n  remedying t h i s  anomaly, t h e  Fund must n o t  be 



seen  t o  a f f o r d  i t s  staff l e s s  j u c i i c i a l  p r o t e c : t i o n  than ~ h s i t  
p rovided  t o  t h e  s t . a f f  of a l l  o t h e r  Ubi agencies  and other 
i n t e r n a c i o n a l  o rgan iza  i; ims  . 

The Board I s  c a l l e d  upon t o  take  a landmark d e c i s i o n  on an 
i s s u e  t o  which t h e  s t a f f  a t t a c h e s  importance,  a s  r e f l e c t e d  i n   he 
SAC'S s u w e y  of s t a f f  o p i n i o n  conducted t h i s  summer. The Board 
has an  o p p o r t u n i t y  today t o  deepen the r e l a t i o n s h i p  of  t r u s t  t h a t  
must p r e v a i l  between t h e  Execut ive Board and che rcanagement o f  
r n r s  i n s t i c u r i o n  and i t s  staff. < .  

Yr. Fogel.holm observed t h a t  the s t a t emen t  i n  the  Appendix to :he SAL': 
p o s i t i o n  paper  t h a t  t he  t r i b u n a l  should  be a b l s  r o  review and r e v e r s e  9 
d e c i s i o n  on g e n e r a l  s a l a r y  l e v e l s  and b e n e f i t s  t h a t  was " i n c o i i s i s t e n t  
w i t h  t h e  Execut ive Board 's  p rev ious  p o l i c y  on such matters" w a s  s t r i k i n g .  
f?lthoug'n t h e  Board u s u a l l y  approved sone s a l a r y  i n c r e a s e  every  y e a r ,  i t  
c o u l d  dec ide  t h a t  no s a l a r y  i n c r e a s e ,  o r  even a r educ t ion  o f  s a l a r i e s ,  
w a s  war i an ted .  Even though t h e  l a t t e r  was u n l i k e l y ,  he wondered whether 
i n  the SAC'S v i e w ,  such an  a c t i o n  would be deemed i n c o n s i s t e n t  and subjact 
to c h a l l e n g e .  

The Chairman o f  t he  S t a f f  Association Committee remarked t h a t  o t h e r  
a d m i n i s t r a t i v e  t r i b u n a l s  had g e n e r a l l y  he ld  t h a t  t h e r e  could  be no change 
i n  t h e  fundamental c o n d i t i o n s  of employment tna t  was i n c o n s i s t s n t  wit.h 
e s t a b l i s h e d  p o l i c y .  In t h a t  l i g h t ,  i f  t he  c t l r fen t  procedure f o r  de te rmin-  
i n g  s t a f f  Compensation was n o t  adhered  t o  i n  a meaningful way, the S A C  mipi); 
wish the  Tr ibuna l  t o  look i n t o  the  m a t t e r .  I n  the  absence o f  an e s t a b l i s h e d  
p rocedure ,  an e s t a b l i s h e d  p r a c t i c e  might  s e rve  a s  the basis f o r  de te rmining  
whether  a d e c i s i o n  w a s  i n c o n s i s t e n t .  F o r  example, the p r o v i s i o n  i n  the 
Fund's  A r t i c l e s  of Agreement c a l l i n g  f o r  a s t a f f  o f  the  h i g h e s t  c a l i b e r  w~is 
a n  impor tan t  g u i d e l i n e  f o r  de te rmining  the  cons i s t ency  ~f t h e  Board ' s  p o l i c y  
on s a l a r i e s .  

The General  Counsel remarked t h a t  he understood from t h e  d e c i s i o n s  
o f  other t r i b u n a l s  t h a t  u n l e s s  a p r a c t i c e  o r  p o l i c y  c u r r e n t l y  i n  p l a t e  
committed--explicLrly or implicitly--the organization t o  app ly  a p a r t i c u i a i -  
salary s t r u c t u r e ,  t h e  Eoard would be f r e e  t o  determine s a l a r i e s  as i t  saw 
f i t .  

M r .  Goos s a i d  t h a t  he; wondered whether ,  as the  SAC b e l i e v e d ,  t he  
f a c t  that d e c i s i o n s  o f  t h e  Board of  Governors would n o t  be s u b j e c c  t o  t h e  
t r i b u n a l ' s  review and t h e  p o s s i b i l i t y  t h a t  t he  Executixre Board ' s  r i g h t  t o  

i n t e r p r e t  t h e  A r t i c l e s  of  Agreement could  be used t o  n u l l i f y  d e c i a i o n s  of  
rhe t r i b u n a l  was Lndeed a s e r i o u s  c a n s t r a i n t .  I t  could  be argued that those  
p r o v i s i o n s  wouid apply  only  i n  excepLional  c i rcumstances .  S o  f a r ,  the aoard  
o f  Governors had never t aken  d e c i s i o n s  cover ing  a d m i n i s t r a t i v e  p o l - i c i e s ,  
l e t  alone d e c i s i o n s  t i f f e c t i n g  ind iv id i l a l  s t a f f  members. The SAC'S coricern 
betrayed a c o n s i d e r a b l e  deg r se  o f  m i s t r u s t  toward t h e  Execut ive Bcard. 
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T n i l e  he would p r e f e r  t o  proceed on t h e  b a s i s  o f  mutual t r u s t ,  i t  might 
be d e s i r a b l e  €or the Fund t o  have some safeguard a g a i n s t  those features 
of  t h e  d r a f t  s t a t u t e  t h a t  l e f t  him uneasy,  p a r t i c u l a r l y  t h e  provision t hac  
the t r i b u n a l  would base i t s  d e c i s i o n s  n o t  on ly  on t he  e s t a b l i s h e d  l e g a l  
framework of  t h e  i n s t i t r r c i o n  b u t  also on t h e  p r i n c i p l e s  of  laws t h a t  had 
been e s t a b l i s h e d  i n  o t h e r  t r i b u n a l s .  Mareover, he ques t ioned  t h e  view t h a t  
t h e  d r a f t  s t a t u t e s  would a f f o r d  t h e  s t a f f  less p r o t e c t i o n  than t h e  legal 
systems o f  some member c o u n t r i e s .  
t h e i r  own domestic l a w ,  and had no r e c o u r s e  t o  the laws of o t h e r  c o u n t r i e s .  
To avoid r e c o u r s e  t o  decisions a p p r o p r i a t e  t o  ocher  t r i b u n a l s  b u t  inappro-  
p r i a t e  t o  t h e  particular c o n t e x t  and environment o f  t h e  Fund, some s o r t  of  
s a f e g u a r d  would be desirable. 

N a t i o n a l  l e g a l  systems u s u a l l y  a p p l i e d  

The Chairman of t h e  S t a f f  A s s o c i a t i o n  C o r n i t t e e  remarked t h a t  i n  a 
c l i m a t e  of mutual t r u s t ; ,  t he re  was be no need f o r  s a - c a l l e d  sa fegua rds .  
Indeed,  t h e  c a l l  f o r  sa feguards  u n d e r l i n e d  the  S A C ' S  concerns.  A s  t o  
which laws should be a p p l i e d  by t h e  T r i b u n a l ,  t h e  SAC cons idered  t h a t  a s  
i n t e r n a t i o n a l  civil s e r v a n t s ,  t h e  Fund's s t a f f  should r ece ive  t h e  same 
p r o t e c t i o n s  as o t h e r  i n t e r n a t i o n a l  c iv i l  s e r v a n t s .  The SAC was concerned 
t h a t  t h e  Fund should n o t  provide i t s  s t a f f  wi th  l e s s  p r o t e c t i o n  i n  terms o f  
j u d i c i a l  review than chat enjoyed by o t h e r  i n t e r n a t i o n a l  c i v i l  s e r v a n t s .  

The Executive D i r e c t o r s  then took leave of  t h e  Chairman and members of 
t he  S t a f f  Assoc ia t ion  Committee. 

MY. P e r e t z  s a i d  t h a t  to e x p e d i t e  t h e  d i s c u s s i o n  of the  i s s u e s  t h a t  
had been raised by the  SAC and t h e  complex documents b e f o r e  t h e  Board, he  
proposed t h a t  each Direc tor  p rov ide  d e t a i l e d  cownents i n  w r i t i n g  on the 
draft statutes. The s t a f f  could  then  produced a swnary  of those comments, 
i d e n t i f y i n g  a r e a s  of agreement as w e l l  a s  those p o i n t s  r e q u i r i n g  f u r t h e r  
d i s c u s s i o n .  

The Chairman remarked t h a t  he welcomed s u g g e s t i o i s  f o r  e x p e d i t i n g  the 
c o n s i d e r a t i o n  o f  an urgent  bu t  complex issue. To proceed i n  w r i t i n g  c o u l d ,  
however, been seen  by the SAC as a p r a c t i c a l  r eEusa l  t o  cons ider  its funda-  
mental  concerns .  The Executive Board might i n d i c a t e  t o  the  SAC t h a t  i n  
o r d e r  t o  g ive  s u b s t a n t i v e  c o n s i d e r a t i o n  t o  t h e  fundamental p o i n t s  t h a t  had 
been r a i s e d ,  D i r e c t o r s  had dec ided  t o  p repa re  w r i t t e n  s ta tements  i n d i c a t i n g  
t h e i r  p o s i t i o n  on each p o i n t .  

Mr. Posthumus s a i d  t h a t  D i r e c t o r s '  detailed comments could  be circu- 
l a t e d  n o t  cnly t o  the staff but a lso  to other Directors. Moreover, he would 
propusc t o  d i s c u s s  b r i e f l y  the three issues t h a t  hzd been raised by the SAC, 
wi thou t  delaying t h e  dec is ion-making  process. 

M r .  Fogelholm remarked t h a t  he suppor t ed  a s h o r t  d i s c u s s i o n  of  the 
issues that t h e  SAC had r a i s e d ,  because they  would, i n  any e v e n t ,  have t o  
be r e s o l v e d  b e f o r e  a d e c i s i o n  could  be t aken  on a d r a f t  s t a t u t e ,  D e t a i l e d  



rp. Lke Chairman S U ~ ~ E S C G ~  chat  t h e  chree  b z s i c  i s s u e s  t h a t  h a d  been  raised 
by the SAC could  be taken up first. T h e r e a f t e r ,  E l r e c t o r s  cou ld  decide 
whether  t o  proceed a long  the  l i n e s  c h a t  had Seen proposed by M r .  P e r e t z .  

Mr. Mirakhor commented thatI D i r e c t o r s  might wish t o  i a i s e  ocher b;sic 
i s sues  and concerns r e l ' i i i n g  t o  t h e  staff pape r .  He was willing eo go along 
w i t h  3r.  Peretz's and tqr. Posthumus's sugges t ions  i f  ar , tencion could  f i r s t  
be g iven  t o  t h e  staff p a p e r  b e f o r e  t u r n i n g  t o  the  i s s u e s  r a i s e d  by t h e  S A C .  

The Chairrriari obserT.Ted t h a t  f o l l o w i n g  s e v e r a l  h a r d  d i s c u s s i o n s  on 

t h e  e s t a b l i s h m e n t  o f  ari a o m i n i s t r a t i v e  t r i b u n a l ,  t he  remaining b a s i c  d i f -  
f i c u l t i e s  were, i n  f a c t  t h e  three p o i n t s  r a i s e d  by t he  S A C .  He s h a r e d  
Mr . Peretz' s concern Zibocr proceeding  e x p e d i t i o u s l y  t o  resolve those  
remaining issues  s o  t h a t  cho Board could p rogres s  toward a d e c i s i o n  on 
t h e  e n t i r e  m a t t e r .  D i rec to r s  c o u l d ,  o f  c o u r s e ,  p r e s e n t  a d d i t i o n a l  points 
i n  t h e  course of t h e  a i s c u s s i o r i ,  o r  i n  a w r i t t e n  s t a t e m e n t .  

Without f u r t h e r  d i s c u s s i o n ,  Execut ive D i r e c t o r s  agreed  t o  take up 
the  three issues t h a t  had  been r a i s e d  by t h e  SAC and t o  submit f o r  the 
r eco rd  ?J t h e i r  d e t a i l e d  ; .r i t ter .  comments on the  d r a f t  s t a t u t e .  

The General  Counsel r e c a l l e d  t h a t  t he  f i r s t  i s s u e  was the scope of  t h e  
t r i b u n a l ' s  j u r i s d i c t i o n  g n d e r  t he  proposed s t a t u t e .  The 2roposed s t a t u t e  
w o u l d  impose essential l;,- t w o  l i m i t a t i o n s .  The f i r s t  w a s  t h a t  t h e  t r i b u n a l  
would have no  j u r i s d i c c i o n  over  . r e s o l u t i o n s  of  t h e  Board of Governors:  t'ne 
t r i b u n a l  could review o n l y  d e c i s i o n s  o f  t h e  Execut ive Board and management. 
The second l imi 'ca t ion  was t h a t  the  Execut ive Board would r e t a i n  i t s  power 
i o  i n t e r p r e t  t h e  A r t i c l e s  o f  Agreement, and those  i n t e r p r e t a t i o n s  would be 
b ind ing  on t h e  t r i b u n a l .  The SAC had r a i s e d  o b j e c t i o n s  t o  t hose  two p o i n t s  
with r e s p e c t  t o  che tribunal's j u r i s d i c c i o n .  

M r .  A l - J a s s e r  said :hat  he unders tood  t h a t  t he  World Bank's T r i b u n a l  
heard the c a s e s  o f  Tndi , i iduals  who hed been adve r se ly  a f f e c t e d  by an  admin- 
i s t r a t i v e  d e c i s i o n  a n d  chat t h e  i n d i v i d u a l  could  appeal  t o  t h e  Tribunal on ly  
a f t e r  exhaus t ing  a l l  o t h e r  ava i lab le  means o f  recol i r se .  The proposed j u r i s -  
d i c t i o n  of t h e  Fund's a d m i n i s t r a t i v e  t r i b u n a l  a l s o  extended t o  t'ne review 
o f  r e g u l a t o r y  d e c i s i o n s ,  which could inc lude  SOW d e c i s i o n s  taken by t h e  
Execut ive  Eoard. He wondered how t o  d i f f e r e n t i a t e  between p o l i c y  d e c i s i o n s  
arid regulatory d e c i s i o n s .  If r e g u l a t o r y  decisions could be c o n t e s t e d  by 
i n d i v i d u a l s ,  he wondered how the prerogatives of the Executive Board w o u l d  
be main ta ined  whi le  a t  t h e  same time the r i g h t s  of t h e  s ta f f  members would 
be p ro tec t ed ,  inclading t h e i r  r i g h t  t o  appeal t o  a t r i b u n a l .  

L/ Execut ive  D i r e c t o r s '  w r i t t e n  comments on the  d r a f t  Stacute of t h e  
Adrniri istratiw? Tr ibuna l  ;ire reproduced i n  t h e  Appendix. 



Fir. Dawson ~ h s e r v s d  tihat w i t h  r e spec r  t o  t h e  i s s u e  of j u r i s d i c t i o n ,  
t h e  p ropcsed  d r a f t  s t a t u t e s  might go f u r t h e r  t h a n - - o r  n o t  a5 f a r  as-  -some 
D i r s c t o r s  might d e s i r e .  i n  that ;  c o n t e x t ,  he had sympathy f o r  che p o i n t s  
t h a t  Hr. A l - J a s s e r  had r a i s e d .  While he had d . i f f icu1t ie . s  w i th  a few o f  the 
issues t 'hat  t h e  SAC had r a i s e d ,  he  a l s o  had more g e n e r a l  c0ncerr.s w i t h  t h e  
d i r e c t i o n  o f  the  proposed d r a f t  s t a t u t e ,  which he would set: out: i n  h i s  w r i t -  
t e n  comments t o  be submi t ted  f o r  t h e  r e c o r d  and c i r c u l a t e d  EO D i r e c t o r s .  

The Genera l  Counsel exp la ined  t h a t  t h e r e  were indeed d l f f e r e  .ices 
between t h e  j u r i s d i c t i o n  o f  t h e  proposed t r i b u n a l  and t h a t  of t h e  World Ban!: 
h d m i n i s c r a t i v e  T r i b u n a l ,  b u t  t hose  d i f f e r e n c e s  were n o t  as fundamental  as 
they  f i r s t  appeared t o  b e ,  
j u r i s d i c t i o n  over  d e c i s i o n s  a f f e c t i n g  i n d i v i d u a l s ,  b u t  i t  had i n t e r p r e t e d  
i t s  s t a t u t e  t o  i nc lude  the r i g h c  t o  cha l l enge  a r e g u l a t i o n  by cha1ler;ging 
i t s  implementat ion i n  i n d i v i d u a l  cases.  For example,  a Bank s t a f f  member 
c o u l d  n o t  d i r e c t l y  cha l l enge  t h e  l e g a l i t y  of  a r e g u l a t i o n  adopted  by t h e  
Bank's  Executive D i r e c t o r s ,  b u t  he could  cha l l enge  t h e  a p p l i c a t i o n  of  t h e  
r e g u l a t i o n  TO himsel f  and the reby  could  chEl lenge  the  r e g u l a t i o n  i n d i r e c t l y .  
I n  t h e  s t a f f ' s  view, the  approach proposed i n  t h e  d r a f t  s t a t u t e  f o r  t h e  
Fund ' s  t r i b u n a l  would be more d i r e c t  and thus  more e x p e d i t i o u s .  

The World Bank's Admin i s t r a t ive  Tr ibuEal  had 

The a u t h o r i t y  o f  the t r i b u n a l  t o  review che e x e r c i s e  oE d i s c r e t i o n a r y  
powers ,  p o l i c y  d e c i s i o n s ,  and r e g u l a t i o n s  w a s  one of t h e  most d i f f i c u l t ,  i f  
n o t  t h e  most  d i f f i c u l c ,  i s s u e s  w i t h  r e s p e c t  t o  e s t a b l i s h i n g  an a d m i n i s t r a -  
t ive  t r i b u n a l ,  t h e  General Counsel cons ide red .  I n  p r i n c i p l e ,  t h e  Execut ive  
Board e x e r c i s e d  d i s c r e t i o n a r y  powers t h a t  were s u b j e c t  20 some l e g a l  l i m i t s .  
For  i n s t a n c e ,  t h e  Execut ive Board c o u l d ,  as a m a t t e r  of p r i n c i p l e ,  dec ide  
on s a l a r i e s ,  b u t  i t  could  n o t ,  as  a matter of  law,  reduce s a l e r i e s  r e t roac -  
t i v e l y .  There w a s  t h u s  a l i m i t a t i o n  on t h e  Execut ive Board ' s  powEr. Not 
a l l  legal p r i n c i p l e s  were e x p l i c i t l y  s e t  o u t  i n  t h e  Fund's  Articles o f  
Agreement. Some had co be de r ived  from g e n e r a l l y  recognized p r i n c i p l e s  of 
i n t e r n a t i o n a l  a d m i n i s t r a t i v e  l a w ,  which were n o t  p l aced  i n  t h e  c h a r t e r  o f  
i n t e rna t - ionaL  o r g a n i z a t i o n s .  A document such as t h e  A r t i c l e s  of Agreement 
o r  the Uni t ed  Nat ions  Char te r  d e a l t  e s s e n t i a l l y  w i t h  i n s t i t u t i o n a l  q u e s t i o n s  
r a t h e r  t han  a d m i n i s t r a t i v e  m a t t e r s .  The p r i n c i p l e  of  n o n r e t r o a c t i v i t y ,  f o r  
example,  would n o t  be e x p r e s s l y  s t a t e d  i n  the  UN Char t e r  b u t  would be con- 
sidered as b ind ing  on the  UN as a m a t t e r  of  g e n e r a l l y  accepted  p r i n c i p l e s .  
The Fund's  l egal  system w a s  t h u s  e n r i c h e d  by borrowing from t h e  common 
w i s d o m  of other i n t e r n a t i o g a l  o r g a n i z a t i o n s  and t r i b u n a l s .  

Xr. Al-Jasser asked whether w i t h  r e s p e c t  t o  t he  prerogat i iTes o f  t h e  
Execu t ive  Board, t h e  s t a f f  cou ld  a s s u r e  R i r e c t o r s  t h a t  t h e r e  would be no 
d i f f i c u l t y ,  a t  l e a s t  from a lega l  p o i n t  o f  view,  i n  d i s t i n g u i s h i n g  between 
a legal l i m i t a t i o n  and a p o l i c y  p r e r o g a t i v e  o f  the Board. H i s  concern  was 
the p r o s p e c t  of a r a f t  o f  l i t i g a t i o n s  because  a d e c i s i o n  of  t h e  Execut ive  
Board, which had a t  t h e  t i m e  been r ega rded  2s w i t h i n  i t s  p r e r o g a t i v e ,  was 
larer deemed t o  be cf q i ~ c r t i o n a b l e  l e g a l i t y .  



The General. Counse l  rema:rked C h a f  bec2use chere w. ;io a]>scj .~zc.  

a s s u r a n c e s ,  the  s t a f f  wished. t o  be a b l e  5:o borrow froin, m d  r e l y  U ~ O U . ,  t h e  
established l a w  o f  i n t e r n a t i o n a l  o r g a n i z a t i o n s  so  t h a t  i t  cou1.d p rov ide  the 
Lxecxtiy.72 Board t h e  h i g h e s t  p o s s i b l e  degree  of  c e r t a i n t y  and thus  avoid  
i i t i g a t i o n .  In h i s  pe r s s r . z l  judgment ,  t h e  degree  of  u n c e r t a i n t y  on t h e  
l e g a l i t y  o f  d e c i s i o n s  w a s  much g r e a t e r  i n  r e s p e c t  o f  i n d i v i d c a l  d e c i s i o n s  
than  i n  r e s p e c t  of r e g u l a t i o n s ,  because i n d i v i d u a l  d e c i s i o n s  involved  
q u e s t i o n s  o f  f a c t  t o  a l a r g e  e x t e n t ,  Which could n o t  always be e a s i l y  
a s s e s s e d .  I t  was d i f f i c u l t  t o  know i n  advance how a j u r y  would dec ide  on 
q*Jes t ions  of  f a c t .  The oatcome w i t h  r e s p e c t  t o  q u e s t i o n s  of  l a w  was e a s i e r  
to f o r e s e e .  I n  those  i n s t a n c e s ,  t he  s t a f f  shou ld  be a b l e ,  at: least i n  most 
c a s e s ,  t o  a d v i s e  t h e  Soard whether a proposed cour se  had been o v e r r u l e d  by a 
c r i b u n a l  of ano the r  o r g a n i z a t i o n  and t o  recomiend whether the  Board should  
refrzin from t a k i n g  t h a t  course because of a serious r i s k  i n  case  o f  
I r z i g z t i o n .  

n 

. .  

Mr. Fogelholm s a i d  t h a t  he could  go a long  wi th  t h e  proposed d r a f t  s t a t -  
u t e  as  i t  s t o o d .  He could  a l s o  go a long  wi th  t h e  amendments proposa l  by t h e  
SAC if t h e  consensus favored  t h a t  approach.  N e v e r t h e l e s s ,  he r e g r e t t e d  che 
tone  of  t h e  SAC'S comments, which d i s p l a y e d  a c e r t a i n  l a c k  o f  t rus t .  In h i s  
v iew,  t h e  t r i b u n a l  could  e a s i l y  d i s t i q p i s h  between p o l i c y  and law,  and he 
saw no danger  i n  t h a t  r e g a r d .  Moreover, he d i d  n o t  s e e  a p o t e n t i a l  f a r  
ensuing  l j t i g a t l o n  i n  c h a t  r e s p e c t .  

M r  ~ Posthumus commented t h a t  i f '  t h e  e s t a b l i s h m e n t  o f  an  administra- 
t i v e  t r i b u n a l  would no t  derogate  from t h e  powers confe r r ed  on the organs 
o f  t h e  Fund, i n c l u d i n g  the  Execut ive Board, by t h e  A r t i c l e s  of Agreement, 
he wondered why t h e  sen tence  i n  q u e s t i o n  coi ' ld n o t  be d e l e t e d  as  the  SAC 
had sugges t ed .  

The Genera l  Counsel observed t h a t  t h e  proposed d e l e t i o n  d e a l t  wi th  
t h e  power o f  i n t e r p r e t a t i o n  of t h e  Execut ive Board. He d i d  not  completely 
unde r s t and  t h e  S A C ' S  p o s i t i o n  on t h a t  p o i n t  because i f  i t  w a s  g e n e r a l l y  
ag reed  t h a t  t h e  Execut ive Board would r e t a i n  t h e  power t o  adopt  b ind ing  
i n t e r p r e t a t i o n s ,  t h e  r e s u l t  w a s  t he  same. H e  w a s  concerned t h a t  t he  sug -  
g e s t i o n  posed a more s u b s t a n t i v e  problem: namely, t h a t  t he  wi thdrawal  o f  
t h e  p r o v i s i o n  could  Lead t o  the  conc lus ion  t h a t  t h e  Execut ive Board d i d  
nor  have t h e  power t o  i n t e r p r e t  t h e  A r t i c l e s  i n  a b inding  f a s h i o n .  There 
would thus  be a l i m i t a t i o n  on t h e  Execut ive Board's r i g h t  of i n t e r p r e t a t i o n .  
The p r o v i s i o n  c o u l d ,  of  c o u r s e ,  be d e l e t e d ,  i n  which case  the  commentary on 
t h e  proposed s t a t u t e  would r e s t a t e  t h e  p r i n c i p l e  and confirm t h a t  t h e  p r e -  
r o g a t i v e  o f  t h e  Execut ive Board to i n t e r p r e t  the A r t i c l e s  o f  Agreerrient was 
n o t  b e i n g  amended o r  i m p l i c i t l y  depa r t ed  from i n  any way. 

Mr. K y r i a z i d i s  s a i d  t h a t  he would a p p r e c i a t e  a c l a r i f i c a t i o n  of  
t h e  meaning of "lawful" i n  t h e  s t a t emen t  t h a t  "no th ing  i n  t h i s  S c a t u t e  
s'nzii irrnit sr modify the  powers o f  t h e  organs of  The Fund under the  
- ~ r t i c l e s  of Agreement, including t h e  l a w f u l  exercise o f  thei . r  d i s c r e t i o n a r y  

-. 3 .  



a i l c t o r l t y .  . . . I' I n  p a r t i c u l a r ,  d i d  i t  refer only to the i : i t e rna l  law of the 
Fund o n l y ,  o r  d i d  i t  r e f e r  a l s o  t o  the  gene ra l  p r i n c i p l e s  of i n t e r n a t i o n a L  
a d i i n i  s t r a t i v e  l a w ?  

The General  Counsel esp la ined  t h a t  i c  r e f e r r e d  LO b o t h ,  because ,  as 
i n d i c a t e d  by the  preceding  s e n t e n c e ,  t h e  gene ra l  prlnciples of  i n t e r n a t i o n a l  
a d m i n i s t r a t i v e  lax were i n c o q o r a t e d  i n  t h e  l a w  o f  t h e  Fund. For i n s t a n c e ,  
il t h e  Managing D i r e c t o r  was au thor i zed  by the Execut i Je  Roard t o  t ake  ce r -  
t a i n  d e c i s i o n ,  i n  doing s o ,  he would be l a w f u l l y  e x e r c i s i n g  t h e  a u t h o r i t y  
c o n f e r r e d  upon him by the  Execut ive Board. But ther: were some legal l i m i -  
t a t i o n s ,  such as t h e  p r i n c i p l e  of  n o n r e t r o a c t i v i t y ,  whicb was u o t  e x p l i c i t l y  
set o u t  i n  t h e  A r t i c l e s  o r  i n  t h e  Rules  and Regula t ions  b u t  w a s  a g e n e r a l  
p r i n c i p l e  of  l a w  t h a t  would apply  i n  that case.  

Mr. K y r i a s i d i s  remarked t h a t  he would a p p r e c i a t e  t h e  s t a f f ' s  c o n f i r -  
mat ion o f  h i s  unders tanding  t h a t  i n  rhe absence o f  the s t a t u t e ,  t h e r e  was 
no l e g a l  o b l i g a t i o n  f o r  t h e  Board o r  t he  Managing D i r e c t o r  t o  r e s p e c t  rhe 
genera l  p r i i l z i p l e s  o f  a d m i n i s t r a t i v e  law, a l thougn ,  o f  c o u r s e ,  t l i e re  might 
be a moral o b l i g a t i o n .  The draft s t a t u t e  would e y p l i c i t l y  i n t r o d u c e  t h a t  
p a r t i c u l a r  c o n s i d e r a t i o n  i n t o  t h e  d e c i s i o n s  t o  be taken  by t h e  Board and 
by management i n  t h e  e x e r c i s e  o f  t h e i r  powers. 

The General. Counsel s a id  t h a t  i n  h i s  view,  the Fund had aiways had a 
l e g a l  o b l i g a t i o n  t o  r e s p e c t  t h e  gene ra l  p r i n c i p l e s  o f  a d m i n i s t r a t i v e  law, 
b u t  t h a t  o b l i g a t i o n  could  n o t  be enforced  i n  t h e  absence o f  a t r i b u n a l .  
example,  t h e  p r i n c i p l e  o f  n o n r e t r o a c t i v i t y  had always been brought  t o  t h e  
Execut ive Board's a t c e n t i o n ,  n o t  on ly  i n  connec t ion  w i t h  s a l a r i e s  b u t  a l s o  
i n  connec t ion  wi th  i n c r e a s e s  i n  t h e  r a t e  of cha rge .  The Legal Department 
had always i n s i s t e d  t h a t  the rate of charge could  n o t  be i n c r e a s e d  r e t roac -  
t i v e l y .  To t h a t  e x t e n t ,  no new c o n s i d e r a t i o n s  v e r e  be ing  i n t r o d u c e d .  

For 

M r .  K y r i a z i d i s  s a i d  t h a t  i n  the l i g h t  o f  t he  scaff's remarks,  h i s  
c h a i r  would a t t a c h  g r e a t  importance t o  ensurir .g t h e  primacy of  the  Execu- 
t i ve  Board's i n t e r p r e t a t i v e  power i n  the  s t a t u c e  e s t a b l i s h i n g  t h e  t r i h u n a l .  
Otherwise, t he  i n t e r p r e t a t i o n s  of the  Board would be open t a  c h a l l e n g e ,  and 
t h a t  w a s  something t h a t  h i s  a u t h o r i t i e s  would  cons ide r  p a r t i c u l a r l y  danger -  
ous.  He t h e r e f o r e  could  a c c e p t  the s t a f f ' s  proposals  w i t h  r e s p e c t  t o  t h e  
j u r i s d i c t i o n  of  t h e  t r i b u n a l .  
Mr. Fogelholm's proposal because i n  h i s  v i m .  once a l a w  was p a s s e d ,  i t s  
i n t e r p r e t a t i o n  belonged t o  t h e  c o u r t s .  The powers of  t h e  Board should  be 
c l e a r l y  s e t  o u t  i n  t h e  s t a t u t e  and n o t  on ly  In the  comnientPry. 

H e  would have g r e a t  d i f f i c u l t y  i n  a c c e p t i n g  

K r .  Cliirk observed t h a t  t h e  r e f e r e n c e  --n t h e  S A C ' S  p o s i t i o n  paper  t o  
t h e  a p p a l l i n g  danger t h a t  the  Execut ive Boazd would a t t empt  t o  c i rcumvent  
t he  t r ibunal .  through i t s  power t o  i n t e r p r e ?  the  A r t i c l e s  of Agreement was 
p a r t i c u l a r l y  d i s t u r b i n g .  He wondered i n  w i i a t  c i r c u m c a n c e s  t h e  Execut ive 
Board might wish t o  c i rcumvent  t h e  t r i b u n a l  through c h a t  p a r t i c u l a r  mecha- 
nism.  i f  t h e  i n s t a n c e s  were f e w ,  perhaps i n  t h e  i n t e r e s t  of good f a i t h  
and mutual c r u s t ,  t h a t  p a r t i c u l a r  sen tence  could  be eliminated. 



The Generzi Counsel remarked t h a t  t h e  power o f  i n t e r p r e t a t i o n ,  which  
was e x p l i c i t l y  c o n f e r r e d  on t h e  Execut ive Board i n  t h e  Fund atld on Executive 
D i r e c t o r s  i n  t h e  Uorld B a n k ,  was e x c e p t i o n a l ;  t h e r e  w a s  no e q u i v a l e n t  i n  
o t h e r  i n c c r n a t i o n a l  o r g a n i z a t i o n s .  Because t h z t  p r o v i s i o n  w a s  e x c e p t i o n a l ,  
i t  had been i n c o r p o r a t e d  i n  :he d r a f t  s t a t u t e .  A s  t o  p o s s i b l e  d i s p u t e s  
invo lv ing  an i n t e r p r e t a t i o n  o f  t h e  A r t i c l e s ,  an  example could bi found i n  
Ar t ic le  XII, S e c t i o n  4 ( d ) ,  which provided  tha t .  " i n  appo in t ing  t h e  s t a f f  t h e  
Managing D i r e c t o r  s h a l l ,  s u b j e c t  t o  the  paramourit importance o f  s e c u r i n g  che 
h i g h e s t  s t a n d a r d s  of e f f i c i e n c y  and of t e c h n i c a l  competence,  pay due r e g a r d  
to t h e  Lmportmce o f  r e c r u i t i n g  personnel  on as wide a geographica l  b a s i s  
as p o s s i b l e . "  Tha.t A r t i c l e  had n o t  y e t  been i n t e r p r e t e d  by t h e  Execut ive 
Board. I f ,  f o r  example,  a s t a f f  member be l i eved  t h a t  a r e g u l a t i o n  approved 
by t h e  Execut ive Board gave i n s u f f i c i e n t  a t t e n t i o n  to t h e  p r o v i s i o n  of  t he  
A r t i c l e s  s t a t i n g  t h a t  t he  Fund should  "pay due r ega rd  t o  t h e  im?ortance o f  
r e c r u i t i n g  pe r sonne l  on a s  wide a geographica l  b a s i s  as p o s s i b l e , "  t h e  s t a f f  
member might c h a l l e n g e  t h e  d e c i s i o n  on the  grounds t h a t  i t  wa.s i n c o n s i s f e n c  
T.cith t h e  o b l i g a t i o n  imposed under t h a t  p r o v i s i o n  o f  t h e  A r t i c l e s .  

Mr. P e r e t z  commented t h a t  he sha red  the  view t h a t  once the  s t a t u t e  w a s  
adopted ,  i t  would be i n t e r p r e t e d  by o t h e r s ,  and he t h e r e f o r e  p r e f e r r e d  the  
s t a f f ' s  p roposa l  t o  t h a t  o f  t h e  S A C  H i s  a u t h o r i t i e s  wanted t o  keep the  
d e c i s i o n s  o f  t h e  Board of  Governors and the  Execut ive Board above cha l l enge  
by t h e  a d m i n i s t r a t i v e  t r i b u n a l .  He was n o t ,  however, a b s o l u c e l y  c e r t a i n  
that. t h e  s t a f f ' s  fo rmula t ion  achieved t h a t  o b j e c t i v e .  He t h e r e f o r e  wondered 
iJhether the s t a f f  might c o n s i d e r  some a d d i t i o n  t o  the  commentary t o  m k e  
c l ea r  t h e  l i m i t a t i o n s  on t h e  a d m i n i s t r a t i v e  t r i b u n a l ' s  powers.  

The General  Counsel observed t h a t  the commentary would be  submi t ted  t o  
t he  Board o f  Governors and ,  once approved,  would gu ide  tlhe i n t e r p r e c a t i o n  o f  
t h e  s t a t u t e  e s t a b l i s h i n g  t h e  a d m i n i s t r a t i v e  t r i b u n a l .  C l e a r l y ,  t h e  f i r s t  
s en tence  o f  A r t i c l e  I11 of  t h e  proposed s t a t u t e - - n a m e l y ,  "The Tr ibuna l  s t ia i l  
n o t  have any powers beyond those  confe r r ed  under th i s  S t a t u t e " - - w a s  in t ended  
t o  l i m i t  t h e  scope o f  t he   tribunal.'^ powers. That p o i n t  could  be emphasized 
i n  t h e  commentary. 

Mr. Prade r  remarked t h a t  he p r e f e r r e d  M r .  P e r e t z ' s  approach.  He sha red  
the  concern  t h a t  t h e  d r a f t  s t a t u t e  was no t  unambiguous wi th  r e s p e c t  t o  the  
Execut ive Board ' s  power t o  i n t e r p r e t  t he  Fund's A r t i c l e s  o f  Agreement. 

Mr. Soos s a i d  t h a t  he p r e f e r r e d  t o  keep the  t e x t  of t h e  proposed 
s t a t u t e  as i t  w a s  and t o  strengthen the  commentary. While t h e  d e l e t i o n  
o f  t h e  l a s t  sen tence  of  A r t i c l e  TI1 would make no material d i f f e r e n c e ,  
he was concerned Lhat i t  might De misunderstood by t h e  SAC. 
p r e f e r  t ha t  t h e  Board's i n t e n t i o n s  be fully transparent. 

He would 
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Hs. Creane, Mr. Men-la, Mr. Pfwananshiku, Mr. Nakagawa. 
Mr. Grleans-Lindsay, and Mr. Spencer remarked that they also supported 
the suggestion of !qr. Peretz arid Mr. Prader to include the limitations 
on the tribunal’s jurisdiction in the draft statute and to strengthen 
the commentary as well. 

Mr. Chatah sdid that he supported the inclusion of a reference to 
the Board’s powers of interpretat’Tn in the commentary. On another point, 
he had some sympathy with the SAC’S view that resolutions of the Board of 
Governors should not be excluded froia the tribunal’s jurisdiction. 

The General Counsel commented that while it was possible to include 
the resolutions of tne Board of  Governors in the tribunal’s jurisdiction, 
in previous Board discussions, Directors had not supported that approach but 
had considered t h a t  the decisions of the highest political organ of the Fund 
should not be subject to such review. Moreo.er, the Board of Governors, as 
the organ establishing the tribunal, could always adopt a resolution exempt- 
ing its own decisions from the tribunal‘s purview. 

Mr. Posthumus said that he preferred to leave the resolutions of 
the Board of Governors outside the jurisdiction of  the tribunal. As the 
dscisions of the Executive Board and its power of interpretation were 
subject to review by the Board of  Governors, leaving the decisions of 
the Executive Board within the jurisdiction of  the tribunal would pose  
no probfem. He could, .lowever, go along with the approach that had been 
suggested by Mr. PeretL. 

The Chairman noted t h a t  Directors generally preferred to keep 
Article I11 as it stood and to strengthen the commentary. He then asked 
the staff to introduce the second issue that had been raised by the SAC, 
namely, the effective starting date for the competence of the tribunal. 

The General Counsel explained that, under che proposed statute, the 
tribunal would only have jurisdiction over czuses of action arising after 
its establiskment. The SAC proposed to give retroactive jurisdiction To 
the tribunal, which would allow it t o  challenge any individual or regula- 
tory decision taken in the past four years. In establishing their tribu- 
nals, other organizations had provided for prospective jurisdiction, with 
one exception: 
retroactive by one year. 
challenge some recent decisions taken by the Bank’s Executive Directors 
prior to the establishment cf the tribunal. 

the jurisdiction of the World Bank’s tribunal had been made 
The purpose in that instance had been to open to 

M r .  Fogelholm said that he coilld go along with che date of the Board‘s  
decision to forward the drzft statute to ths Board of  Governors as the 
effective s t z r t i n g  date for the tribunal’s competence. In his view, 
retroactivity was inadvisable. 



M r .  K y r i a z i d i s  cormented t h a t  he unders tood  t h a t  i t  was possib1.e t ha t  
t h e  t r i buna l ,  could cha l l enge  a d e c i s i o n  t h a t  had been t aken  a f t e r  the e f f e c -  
t i v e  d a t e  o f  i t s  comperence b u t  was based  on a d e c i s i o n  t h a t  had b e e n  t aken  
p r i o r  t o  i z s  e s t a b l i s h m e n t .  i n  t h a t  e v e n t ,  t he  t r i b u n a l  would be c a l l e d  
upon t o  judge  t h e  l e g a l i t y  o f  an  a d m i n i s t r a t i v e  a c t  w i thou t  be ing  able t o  
j udge  t h e  l e g a l i t y  of t h e  r e g u l a t o r y  d e c i s i o n  on which it  w a s  based .  To 
av- '_ l :hat unfortc .nate  s i t u a t i o n ,  he f avored  a limited r e t r o a c t i v i t y  of  
peii taps ;wo y e a r s .  Such l i m i t e d  r e t r o a c t i v i t y  would be i n  accordance wi th  
p r a c t i c e s  i n  n a t i o n a l  l e g a l  sys tems.  

Mr. Posthumus s a i d  t h a t  he would p r e f e r  an  e a r l i e r  e f f e c t i v e  d a t e  i n  
view of  t h e  f a c t  t h a t  as e a r l y  as  the beginning  of  1 9 8 9 ,  most 7xecu t ive  
D i r e c t o r s  had suppor ted  t h e  e s t ab l i shmen t  o f  an  a d m i n l s t r a t i v e  t r i b u n a l .  
The two-year  p e r i o d  sugges ted  by Mr. K y r i a z i d i s  w a s  t h e r e f o r e  r e a s o n a b l e ,  
y e t  would avoid  reopening some thorny  i s s u e s ,  such as those  su r round ing  
t h e  j o b  g rad ing  e x e r c i s e .  

M r .  Mirakhor observed t h a t  A r t i c l e  X V I I  o f  t he  S t a t u t e  o f  t h e  World 
Bank A d g i n i s t r a t i v e  Tr ibuna l  provided  cha t  " t h e  t r i b u n a l  s h a l l  b e  conpe ten t  
t o  h e a r  any a p p l i c a t i o n  concerr- ing a cause of  complaint  which a r o s e  subse -  
quen t  t c  J anua ry  1,  1 9 7 9 . "  He wondered when t h e  s t a t u t e  had beeri approved 
by the Board of Govercors of the Bank. 

The General  Counsel remarked t h a t  t h e  r e s o l u t i o n  e s t a b l i s h i n g  che World 
Bank T r i b u n a l  had been adopted on April 30,  1980,  and rhe  jurisdict:o~t of 
t h e  T r i b u n a l  had been r e t r o a c t i v e  t o  causes of sc t : ' on  Jr i t - i , ;g  r 2 - . , . .  

J a n u a r y  I., 1 9 7 9 .  

M r .  C lark  s a i d  that he suppor ted  t h e  biews o f  M r .  Poschumus and 
M r .  K y r i a z i d i s .  Of c o u r s e ,  any c u t - o f f  d a t e  w a s  a r b i t r a r y  and r e f l e c t e d  
some need f o r  judgment. I n  h i s  v i e w ,  t he  Board should  n o t  be p a r t i c u l a r l y  
concerned  about a d t g r e e  of  r e t r o a c t i v i t y  simply because i t  might r e s a l t  i.n 
a l a r g e  number of a p p l i c a t i o n s  t o  the  t r i b u n a l .  The i s s u e  was wheEher t h e  
t r i b u n a l  would r u l e  a g a i n s t  t h e  Board. He could  t h e r e f o r e  suppor t  some 
degree  o f  r e t r o a c t i v i t y .  

M r .  Zhang remarked t h a t  he could  a s s o c i a t e  h imsel f  w i t h  Mr. C l a r k ' s  
comments. H e  agreed  t h a t  some r e t r o a c t i v i t y  should $e a l lowed,  perhaps  
two years ,  b u t  he  was f l e x i b l e  w i t h  r ega rd  to t h e  exact p e r i o d  o f  t i m e .  

M r .  P e r e t z  commented t h a t  he could  a s s o c i a t e  himself w i t h  
M r .  Fogelholm. I t  w a s  a good p r i n c i p l e ,  c e r t a i n l y  i n  B r i t i s h  law, t h a t  
t h e r e  w a s  r e t r o a c t i v i t y  only i n  excep t iona l  c i r cums tances .  R e t r o a c c i v i t y  
c o u l d  l e a d  t o  soiiie d i f f i c u l t i e s ,  e s p e c i a l l y  as a c t i o n s  taken  by management 
i n  t h e  past: might n o t  have a n t i c i p a t e d  the p o s s i b i l i t y  o f  rev iew by a 
t r i b u n a l .  



M x .  Posthumus remarked  That M r .  ? e r e t z ’ s  comment p r e c i s e l y  s u p p o r t i d  
iiis own p o i n t  o f  view, becciuse EGO years  e a r l i e r  management had a l r e a d y  
known t h t  t h e r e  would be Ein a d m i n i s t r a t i v u  t r i b u n a l .  

The Chairman commented t h a t  t he  Q r o s p e c t  of  review by a t r i b u n a l  would 
n o t  have changed any of h i s  d e c i s i o n s  on persormel  management over  t h e  p z s t  
f o u r  y e a r s .  Those d e c i s i o n s  had been t aken  w i t h  a sense  o f  a b s o l u t e  s q u i t v  
and concern  f o r  avoid ing  l i t i g a t i o n .  Neve rche le s s ,  i n  his  v iew,  opening 
t h o s e  d e c i s i o n s  t o  the  p o s a i b i l i t y  o f  l i t i g a t i o n  could have an  adve r se  
e f f e c t  on rhe  i n s t i t u t i o n  and on s t a f f  n o r a l e .  He t h e r e f o r e  sha red  f u l l y  
t h e  views of M r .  P e r e t z  on r e t r o a c t i v i t y .  

The s taff  r e p r e s e n t a t i v e  from the Admin i s t r a t ion  Department qbserved 
thac  r e t r o a c t i v i t y  o f  two yt lars  would open t o  cha l l enge  t h e  Board’s  d e c i -  
s i o n s  on t h e  compensation sysrem and t h e  subsequent  s a l a r y  rev iew.  More- 
o v e r ,  i t  would be  e x t r e m e l y  complicated t o  admin i s t e r  any r e t r o a c t i v e  
changes r e s t , l t i n g  from a s u c c e s s f u l  chaJ . lenge,  p a r t i c u l a r l y  i n  r e s p e c t  
o f  achievj- . ig  e q u i t y  between s t a f f  Tembers. 

M r .  Menda s a i d  c h a t  he supported t h e  p r i n c i p l e  of  n o n r e t r o a c t i v i r y .  

M r .  Mirakhor r emarked  t h a t  i n  v i e w  of the Chairman’s comments on the  
e q u i t y  of  t h e  d e c i s i o n s  Lhat had been t aken  i n  t h e  r e c e n t  past, he d i d  n o t  
c o n s i d e r  t h a t  r e t r o a c t i v i t y  would cause any g r e a t  problem. Even i,’ c h a l -  
l enges  a r o s e ,  t h e  Board should welcome t5e oppor tun i ty  t o  c o r r e c t  i n s t a n c e s  
where some harm had been done t o  the  s t a f f .  

Mr. Clark  s a i d  t h t i t  he f u l l y  sha red  M r .  Mirakhor’s  v iews .  Indeed ,  h i s  
own p o s i t i o n  i n  suppor t  of r e t r o a c t i v i t y  ve ry  much r e f l e c t 2 d  t h e  Chairman’s  
v i e w  t h a t  Lhe Board h a d ,  i n  f a c t ,  t aken  d e c i s i o m  i n  the  s p i r i t  of f a i r n e s s  
and e q u i t y ,  s o  that ir need n o t  be concerned about  any cha l l enges  t h a t  n i g h t  
a r i s e .  

Ms. Creane commented t h a t  she  found the Chairman’s arguments t o  be 
convir,ci.ng and agreed  i ; i c h  t he  s t a f f  t h a t  t h e r e  shcu ld  be no r e t r o a c t i v i t y .  

Mr. P e r e t z  remarked t h a t  he apreed  t h a t  t h e  Chairman’s comments were 
convinc ing .  Nonethe less ,  however f a i r  and e q u i t a b l e  any d e c i s i o n s  had b e e n ,  
concerns  remained about  how those d e c i s i o n s  had been d r a f t e d .  From a l e g a l  
p o i n t  of  view,  they  might nq t  have been w r i t t e n  f o r  s c r u t i n y  by a t r i b u n a l .  
I n  tha t  sense, he agreed  wi th  t h e  s t a f f  and t h e  Chairman t h a t  r e t r o a c t i v i t y  
w a s  n o t  d e s i r a b l e .  

The s ta f f  r e p r e s e n t a t i v e  from the Admin i s t r a t ion  Departmenc obcerved 
t h a t  th roughout  t h e  p e r i o d  i n  q u e s t i o n ,  scaff members had had r ecour se  t o  
t h e  Grievance Cornnittee i f  they  f e l t  t h a t  they  had been m i s t r e a t e d  i n  any 
way. I t  shou ld  al-ro be n o t e d  t h a t  t h e  Elanaging D i r e c t o r  had never  tu rned  
down 2 recommendation of the  Grievance Commitiee t h a t  had found i n  f a v o r  
of  a s t a f f  member. The only o t h e r  d e c i s i o n s  a f f e c t i n g  t h e  s t d l r  were t h e  

- -  
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ach in i s t r a t ive  r e g u l a t i  ilr:s, ;chic;i had heen u1idergo.ing revision ir! t h e  p a s  ‘i 
few y e a r s .  A t  a recent meeting w i t h  t h e  SAC, t h e  Deputy Managllrg Di.:-ector 
h3.d r eca l l ed  t h a t  rnanagenierit had cons l l l t ed  t h e  SAC on every change i n  those 
r e g u l a t i o n s  and had i n d i c a t e d  t ha t  i f  t h e  SAC ques t ioned  the  legaljt: o f  
any r e g t l l a t i o n  p u t  i n t o  e f f e c t  i n  t h e  p a s t  t w o  y e a r s ,  managernent .+-oulci 
reconsicer iz. 

Mr. Fernando comment-ed t h a t  he d i d  n o t  f a v o r  r e t r o a c c i v i t y .  H e  
unders tood  t h a t  if t h e  d e c i s i o n  t o  e s t a b l i s h  t h e  t r i b u n a l  w a s  p r o s p e c t i v e ,  
c u r r e n t  regulatory d e c i s i o n s  could  n o t  be c h a l l e n g e d ,  b u t  an  i n d i v i d u a l  
s t a f f  member c o d d  have redress t o  che t r i b u n a l  w i th  respecc  t o  ”;he admin- 
i s t r a t i o n  o f  t h e  d e c i s i o n .  I n  t h a t  e v e n t ,  t h e  t r i b u n a l  could  r e a c h  a 
decis ioix t ha t  cha l l enged  t h e  a d m i n i s t r a t i v e  i n t e n t  of t h e  r e g u l a t i o n .  

The General  Counsei .,aid t h a t  n o n r e t r o a c t i v i t y  would p r o t e c t  against 
any cha l l enge  t o  p a s t  d e c i s i o n s ,  i n c l u d i n g  r e g u l a c i o n s .  I t  would n o t  be 
p o s s i b l e  to c h a l l e n g e  ;i r e g u l a t i o n  t h a t  was i n  e x i s t e n c e  b e f o r e  t h e  c u t o f f  
d a t e  by c h a l l e n g i n g  i t - s  i p p l i c a t i o n  i n  an  i n d i v i d u a l  d e c i s i o n  t a k e n  a f t e r  
t h e  c u t o f f  d a t e .  

Mr. Bindley-Taylor  conmented t h a t  even though he had sympathy f o r  t h e  
comments of tir. Posthumus ;,rtd Mr. C l a r k ,  he would have EO go a l o n g  with the  
general p r i n c i p l e  o f  !nw r t l n t  t h e r e  should  be  no r e t r o a c t i v i t y .  

Mr. Marino remarktcl r h n c  he a l s o  suppor ted  t h e  view cha t  thera shou ld  
be no r e t r o a c c i v i t y  ? ! o r ~ o \ r ~ r ,  i n  fo rmula t ing  i t s  p r o p o s a l s ,  t h e  Board 
shou ld  be c a r e f u l  t o   aid g i v i n g  t h e  impression t h a t  thc  e s t ab l i shmen t  C J ~  

t h e  t r ibunal  had been d e  1 i b e r a t e l  y de layed  because t h e  i n s t i t u t i o n  was not 
confident t h a t  d e c i s i o n s  :aken p r i o r  t o  the t r i b u n a l ’ s  e f f e c t i v e  d a t e  of‘ 
competence cou ld  wi ths t and  j u d i c i a l  s c r u t i n y .  

Mr. K y r i a z i d i s  obser:.red tkiat t h e  i n t r o d u c t i o n  o f  r e t r o a c t i v i t y  t o  two 
y e a r s  would n o t  be co!~.crcirv to rhe b a s i c  p r i n c i p l e s  o f  law. 

Mr. Mirakhor remarkeci  t h a t  he agreed  wi th  Mr. K y r i a z i d i s .  8.s t h e  
p o s s i b i l i t y  o f  e s t abLi sh ing  an a d m i n i s t r a t i v e  t r i b u n a l  had been under 
d i scuss io r !  by t h e  Board f o r  about  f o u r  and a h a l f  y e a r s  and iis management 
had  r e a s s u r e d  t h e  staff and t h e  Board t h a t  over  t h e  p a s t  t w o  y e a r s  e q u i t y  
had been s e r v e d ,  t h e r e  was no th ing  t o  be  f e a r e d  from l i m i t e d  r e t r o a c t i v i t y .  
He t h e r e f o r e  urged D i r e c t o r s  t o  c o n s i d e r  t h e  p o s s i b i l i t y  o f  an e f f e c r i v e  
d a t e  r e t . r o a c t i v e  f o r  a two-year p e r i o d .  

Kr. Goos s a i d  t h a t ,  on balance, he favored  n o n r e t r o a c t i v i t y .  

Mr. Z o c c a l i  commented t h a t  he was very much persuaded by the  Chairman’s 
l i n e  o f  a r g u q e n t ,  and he would z e r t a l n l y  s u p p o r t  t h e  s t c - f f ’ s  p roposa l  He 
cou ld  go a long  w i t h  Yr Fogelholm’s sugges t jon  t h a t  t h e  e f f e c t i v e  date be 
r e t r o a c c i v e  t o  t h e  d a r e  o f  t h e  Esecut ive  Board d e c i s i o n  on submission o f  the 
d r a f t  s t a t u t e  t o  the  Board of Governors .  
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Iilr. Nakagaxa s a i d  t h a t  : o s e c u r e  a c l e a r - c u t  s o l u t i o n ,  he wished to 
a s s o c i a t e  h imsel f  wi th  those  f a v o r i n g  n o n r e t r o a c t i v i t y  and t o  s u p p o r t  che 
staff's p r o p o s a l .  

Mr. Posthumus observed t h a t  i f  D i r e c t o r s  agreed  t h a t  t h e  e f f e c t i v e  d a t e  
would be  t h e  d a t e  of  t h e  Execut ive  Board ' s  d e c i s i o n  r a t h e r  than t h e  Board of  
G o v e r n o r s '  d e c i s i o n ,  an e x c e p t i o n  was already be ing  made t o  t h e  p r i n c i p l e  o f  
n o n r e t r o a c t i v i t y .  I n  t h a t  l i g h t ,  he would sugges t  t h a t  t he  Board shou ld  
make a n o t h e r  e x c e p t i o n ,  e x p l i c i t l y ,  t o  a l low l i m i t e d  r e t r o a c t i v i . t y .  The 
fact t h a t  t h e  SAC had had a n  o p p o r t u n i t y  over  t h e  p a s t  two y e a r s  t o  o f f e r  
its v i e w s  on proposed a d m i n i s t r a t i v e  o r d e r s  sugges ted  t h a t  r e t r o a c t i v i t y  
shou ld  pose  no r i s k s .  N o n r e t r o a c t i v i t y ,  by c o n t r a s t ,  n i g h t  c r e a t e  t h e  
impress ion  t h a t  t h e  a c t i o n s  o f  t h e  p a s t  two y e a r s  mer i ted  c l o s e r  s c r u t i n y .  

Mr. Prader  commented t h a t  he  w a s  opposed t o  r e c r o a c t i v i t y ,  p r i R s r i l y  
because  o f  t h e  l i t i g i o u s n e s s  of  modern s o c i e t y .  Ne\ -e r the less ,  he cou ld  
a c c e p t  M r  . Fogelholm's  p r o p o s a l .  

Mr. Spencer  s a i d  t h a t  he agreed  wi th  M r .  P r ade r ' s  co.mments. I n  his 
v iew,  t h e r e  was n o t  a s t r o n g  case  f o r  r e t r o a c t i v i t y .  I n  tt r e g a r d ,  he 
a g r e e d  w i t h  t h e  Chairman's views on t h e  matter. He cou ld ,  however,  go 
2long wi th  t h e  p r o p s 2 1  of  Mr. Fogelholm. 

Mr. Jarvis commented t h a t  he unders tood  t h a t  t he  s t a f f ' s  main concern  
w i t h  r e s p e c t  t o  d e c i s i o n s  t aken  i n  t h e  p a s t  two y e a r s  rt.1.ated t o  r e v i s i o n s  
t o  Genera l  Admin i s t r a t ive  Orde r s .  He f u r t h e r  understood t h a t  a f t e r  t h e  
t r i b u n a l  had been e s t a b l i s h e d ,  management c o u l d ,  i f  i t  s o  d e s i r e d ,  open 
those  d e c i s i o n s  t o  t he  s c r u t i n y  o f  t h e  t r i b u n a l  simply by r e i t e r a t i n g  the  
o r d e r s  t h a t  were p a r t i c u l a r l y  c o n t e n t i o u s  o r  of ques t ionab le  l e g a l i t y .  
That approach could  perhaps h e l p  t o  a l l a y  thc: SAC'S concerns .  

M r .  Ader lb igbe  s a i d  t h a t  he cou ld  n o t  suppor t  t he  p r i n c i p l e  o f  r e t r o -  
a c t i - r i t y .  I n  t h a t  connec t ion ,  he wondered whether i t  w a s  possible t o  make 
a commitment t h a t  t h e  e f f e c t i v e  date  o f  t he  t r i b u n a l ' s  competence would b e ,  
s a y ,  J anua ry  1 9 9 1 .  

The General  Counsel exp la ined  t h a t  such a commitment would r e q u i r e  
e x p e d i t i n g  t h e  complet ion o f  t h e  e x e r c i s e .  For t he  proposa l  t o  be r eason-  
a b l e ,  the e x e r c i s e  would have t o  be comple te '  i n  approximately t h r e e  months.  

The Chairman observed t h a t  t h e  m a j o r i t y  of  speakers  had f avored  non-  
r e t r o a c t i v i t y ,  b u t  tha. t  s e v e r a l  o f  them had i n d i c a t e d  t h a c  they  cou ld  go 
along w i t h  t h e  p roposa l  of Mr. Fogelholm, namely, t h a t  t h e  e f f e c c i v e  d a t e  
of the t r i b u n a l ' s  competence shou ld  be t h e  d a t e  o f  the  Execut ive Board ' s  
d e c i s i o n  t o  submit che d r a f t  s t a t u t e  t o  t h e  Board of Governors.  

The General  Counsel remarked t h a t  t h e r e  were two a s p e c t s  t o  t h e  t h i r d  
isslue raLsed by t h e  S t a f f  A s s o c i a t i o n - - t h e  r i s k  t h a t  the  c o s t  of l i t i g a t i o n  
would discoclrage s t a f f  members from b r i n g i n g  a l e g i t i m a t e  d i s p u t e  b e f o r e  t h e  



tribunal. The f i r s t  was the  normal burden o f  c o s t s .  Under t h e  p r o p o s e d  
s t a t u t e ,  each p a r t y ,  whether the  Fund o r  t h e  a p p i i c a n c  s t a f f  member, would 
bear the c3sts o f  h i s  own l e g a l  advice  and o t h e r  a s s o c i a t e d  c o s t s .  Ir, t h e  
e n d ,  however,  when dec id ing  on the merits o f  the case, t h e  t r i b u n a l  would 
have t h e  o p t i o n  t o  dec ide  t h a t  all o r  p a r t  of t h e  c c s t s  o f  t h e  s u c c e s s f u l  
s t a f f  member shou ld  be borne by the  Fund. The SAC was propos ing  t h a t  when 
a s t a f f  member succeeded i n  an a c t i o n ,  t he  Fund would have t o  bear t h e  C o s t s  
o f  l i t i g a t i o n .  

The second a s p e c t  o f  t h e  i s s u e  r e l a t e d  t o  s o - c a l l e d  f r i v o l o u s  c a s e s ,  
the General Counsel commented. Under t h e  proposed s t a t u t e ,  t he  Fund could  
r e c o v e r  some. c o s t s ,  b u t  on ly  i f '  t h e  a p p l i c a t i o n  was mani fe s t ly  i l l - f o u n d e d .  
The SAC had o b j e c t e d  t o  any recovery of c o s t s  by t h e  Fund on t h e  grounds 
t h a t  i t  would d e t e r  t h e  staff from b r i n g i n g  a c t i o n s .  

I n  i t s  p o s i t i o n  p a p e r ,  t he  SAC had r a i s e d  y e t  ano the r  p o i n t ,  t h e  
Genera l  Counsel obse rved ,  Tk-2 SAC had argued t h a t  i f  a s t a f f  member c o u l d  
n o t  a f f o r d  l i t i g a t i o n ,  he should have access  t o  l e g a l  r e p r e s e n t a t i o n .  The 
SAC had proposed an  amendment i o  t h a t  e f f e c t ,  namely, t h a t  "The Tr ibuna l  
may o r d e r  payment of  such c o s t s  upon a p p l i c a t i o n ,  where t h e  a p p l i c a n t  
demons t r a t e s  a f i n a n c i a l  and s u b s t a n t i v e  need f o r  l e g a l  r e p r e s e n t a t i o n . "  

M r .  Mirakhor remarked t h a t  the  c r i t e r i a  f o r  j udg ing  f r i v o l i t y  w a s  
" m a n i f e s t l y  wi thou t  founda t ion . "  I n  most j u d i c i a l  systems i n  which monetary 
s a n c t i o n s  cou ld  be  imposed upon a- f r i v o l o u s  p l a i n t i f f ,  t he  a p p r o p r i a t e  l e g a l  
s t a n d a r d  w a s  n o t  "man i fe s t ly  wi thout  foundat ion"  b u t  r a t h e r  demonst ra t ion  
t h a t  t h e  soSe purpose o f  t h e  s u i t  w a s  t o  h a r a s s ,  cause unnecessary d e l a y  o r  
c o s t s ,  o r  an improper purpose .  For t h a t  r e a s o n ,  he recommended t h a t  t h e  
words " m a n i f e s t l y  wi thou t  foundat ion"  be s t r i c k e n .  

M r .  Spencer  s a i d  t h a t  i n  h i s  view,  t h e r e  was no b a s i s  f o r  i h e  p r o v i s i o n  
of l e g a l  a i d  o r  a s t a f f  advocate  as proposed by t h e  S A C .  However, i t  would 
be  a p p r o p r i a t e  t o  amend A r t i c l e  X I V ,  S e c t i o n  4 of  t h e  d r a f t  s t a t i t e  t o  linit 
t h e  Fund ' s  o b l i g a t i o n  t o  the  payment of  "some reasonable  c o s t s "  i n  t h e  c a s e  

of a s u c c e s s f u l  a c t i o n .  That q u a l i f i c a t i o n  would provide  needed cons t r a in :  
i n  t ha t  r e g a r d .  

On frivolous actions, he agreed with the SAC'S proposa l  t ha t  Ar t i c . l e  XV 
be  de le ted ,  M r .  Spencer commented. Under A r t i c l e  X ,  S e c t i o n  2 ( d ) ,  i n  t he  
e v e n t  of  a f r i v o l o u s  a p p l i c a t i o n ,  t he  t r i b u n a l  could  summarily d i smis s  t h e  
a p p l i c a t i o n ,  and t h e  t r i b u n a l  should be w i l l i n g  t o  do s o  i n  such c a s e s .  I f  
t h e  t r i b u n a l  had  t h e  oppor tun i ty  t o  d i smis s  a c a s e ,  f a i l e d  t o  do s o ,  and 
then  found a g a i n s t  t h e  a c t i o n ,  t h e r e  would be no grounds f o r  a s s i g n i n g  c o s t s  
t o  t h e  a p p l i c a n t .  

M s .  Creane remarked t h a t  A r t i c l e  XV shou ld  no t  be d e l e t e d .  Some 
al ternat ive language might ,  however, be h e l p f u l .  The words "mani fes t ly  
w i t h o u t  founda t ion"  could  be r ep laced  by " p a t e n t l y  misusing che review 
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p r o c e s s .  That formula t io l l  had been suggesced by some SAC Insrnbers , ,inti 
she  cou ld  accep t  i t  as a compromise. 

The General Counsel observed t h a t  t h e  sugges ted  language would i r i t ro  - 
duce a d i f f e r e n t  concep t ,  namely,  t h e  requirement  t o  Trove a d e l i b e r a t e  
i n t e n t i o n  t o  misuse,  whereas t h e  s t z f f  had proposed more o b j e c t i v e  c r i t e r i a .  

K r .  J a r v i s  s a i d  t h a t  he would l i k e  t o  r e t a i n  A r t i c l e  XV because  i t  
se rved  a n  importanc f u n c t i o n .  He would, howe.ver, be open t o  s u g g e s t i o n s  t o  
amend t h a t  p r o v i s i o n  i f  i t  could  be done i n  a manner compat ib le  w i t h  main- 
t a i n i n g  an o b j e c t i v e  c r i t e r i o n .  More g e n e r a l l y ,  he w a s  concerned about  the  
p o t e n t i a l  c o s t s  of t h e  t r i b u n a l .  Some f u r t h e r  a t t e n t i o n  might be  g iven  t o  
t h a t  a s p e c t .  If t h e r e  was e x t e n s i v e  r ecour se  t o  p r i v a t e  l a w y e r s ,  t h e  legal 
c o s t s  of l i t i g a t i o n  might be s u b s t a n t i a l ,  and t h a t  would n o t  be i n  the  
interest of  e i t h e r  che s t a f f  o r  t h e  Fund. F o r  t h a t  r e a s o n ,  he would  be 
i n t e r e s t e d  t o  1iea.r t he  s c a f f ' s  r e a c t i o n  t o  the  SAC'S proposa l  r e g a r d i n g  
a s taff  advoca te .  
t h e  e n t i r e  process  l e s s  a d v e r s a r i a l  and more c o l l e g i a l .  

That approach might h e l p  t o  r e s t r a i n  c o s t s  and rends,  

The General  Counsel commented t h a t  t h e  ques t ion  o f  a s t a f f  advoca te  
c o u l d ,  of  c o u r s e ,  be dons ide red .  One q u e s t i o n  i n  t h a t  IT gard  would be 
whether  t h e  advccate  should be from the  s t a f f  o r  from o u t s i d e  t h e  Fund. 
Another ques t ion  would be t h e  s e l e c t i o n  o f  t h e  s t a f f  advoca te  and t h e  
de t e rmina t ion  of h i s  r e s p o n s i b i l i t i e s .  

Mr. K y r i a z i d i s  remarked t h a t  he  agreed  wi th  Mr. Spencer  r e g a r d i n g  l e g a l  
a id  and t h e  p r o v i s i o n  of a n  advoca te .  H e  was s e n s i t i v e  t o  t h e  arguments 
p r e s e n t e d  by M r .  Mirakhor concern ing  A r t i c l e  XV. While he agreed  wi th  the  
purpose o f  t he  p r o v i s i o n ,  he w a s  concerned t h a t  as c u r r e n t l y  fo rmula t ed ,  
i t  appeared  t o  be draconian  and might i n h i b i t  t he  p u r s u i t  o f  l e g i t i m a t e  
c l a i m s .  More s p e c i f i c a l l y ,  he w a s  n o t  s u r e  t h a t  " m a n i f e s t l y  wi thou t  
foundat ion"  e s t a b l i s h e d  t h e  a p p r o p r i a t e  l e g a l  s t a n d a r d .  Although he  would 
o p t  f o r  r e t e n t i o n  o f  t h e  p r o v i s i o n ,  he wondered whether t h e  language could  
be  c learer  and more r e s t r i c t i v e  s o  t h a t  t h e  p r o v i s i o n  cou ld  apply  only  where 
i t  w a s  man i fe s t  t h a t  t he  s o l e  purpose was harassment  o r  t o  c r e a t e  d e l a y s - -  
namely, some of t he  c r i t e r i a  t h a t  Mr. Mirakhor had mentioned.  He would be 
open t o  any r e fo rmula t ion  t h a t  w a s  more s p e c i f i c  and narrower i n  s c o p e .  

Mr. Bindley-Taylor  commented t h a t  he undersrood t h a t  p r i o r  t o  b r i n g i n g  
a m a t t e r  t o  t h e  t r i b u n a l ,  t h e  a p p l i c a n t  would have f i r s t  gone through t h e  
Grievance Committee p r o c e s s .  H e  wondered whether i t  w a s  c o r r e c t  t o  assume 
t h a t  t h e  Grievance Committee would n o t  allow a f r i v o l o u s  case be t a k e n  t o  
t h e  t r i b u n d .  A i s o ,  he wondered a t  what p o i n t  a p e r i t i o n  w a s  determined 
t o  b e  f r i v o l o u s .  

The  General  Counsel observed that t h e  p r o v i s i o n  f o r  sumnary di-srnissal  

In  t h a t  e v e n t ,  n3 
of an a p p l i c a t i o n  t o  t h e  t r i b u n a l  would apply i n  i n s t a n c e s  where the a p p l i -  
c a t i o n  w a s  r e a d i l y  deemed t o  have no chance of s u c c e s s .  
c o s t s ,  o r  on ly  minimal c o s t s ,  would be i n c u r r e d ,  and t h e r e  would be no need 



Y O  a i l o c a t e  c o s t s .  I f ,  however, a p l a i n t i f f  tiad beti1 a b l e  to a l l e g e  sn 
ostn,nsibly s o l i d  case t h a t  w a s  l a t e r  found t o  have no b a s i s ,  bu t  o n l y  a f t e r  
a l e n g t h y ,  c o s t l y  procedure!  
i n t o  p l a y .  
:herefore ,  were intendeci t o  addres s  two d i f f e r e n t  s i t u a t i o n s .  

t he  p r o v i s i o n  oil a l l o c a t i n g  c o s t s  \jC?l-lld come 
The p r o v i s i o n  on summary d i s m i s s a l  and t h a t  on a l loca r - ing  c o s t s ,  

The language o f f e r e d  by M s .  Creane zo d e f i n e  " f r i v o l o u s "  mignt be 
h e l p f u l  i n  t h e  second i n s t a n c e ,  t h e  General  Counsel c o n s i d e r e d .  But i*: 
some. cases, it  w a s  d i f f i c u l t  t o  prove i n t e n t .  With r e s p e c t  t o  t h e  concept  
of  abuse of  r i g h t ,  f o r  example, the c o u r t ,  had gradt ia l ly  abandoned the  
requirement  t h a t  mal ice  o r  o t h e r  unlawful  i n t e n t  be  demonst ra ted ,  because 
i t  w a s  d i f f i c u l t ,  i f  nr3t imposs ib l e ,  t o  demonstrate  i n t e n t .  The s t a f f  had 
t h e r e f o r e  proposed t o  r e l y  on more o b j e c t i v e  c r i t e r i a .  

The Grievance Calmnittee could  no t  p reven t  someone who had l o s t  a cause 
be fo re  t h e  Committee from appea l ing  che d e c i s i o n  t o  t h e  a d m i n i s t r a t i v e  
t r i b u n a l ,  the  General  Counsel exp la ined .  Be:ause t h e r e  was no sc reen ing  
p r o c e s s ,  even i f  t h e  Grievance Committee found t h e  a c t i o n  f r i v o l o u s ,  i i  
could  s t i l l  be cont inued  be fo re  t h e  t r i b u n a l .  

M r .  K y r i a z i d i s  observed t h a t  t he  s t a f f ' s  i l l u s t r a t i o n  sugges ted  t h a t  
t h e  n o t i o n  " m a n i f e s t l y  wi thout  foundat ion"  could  be extended t o  a riuriiber 

o f  c a s e s  t h a t  were n e i t h e r  f r i v o l o u s  nor i l l e g i t i m a t e .  

The General Counsel remarked t h a t  two types  of  c a s e s  could be brought 
b e f o r e  t h e  t r i b u n a l :  those  where the  l e g a l i t y  of  a r e g u l a t i o n  was c h a l -  
lenged  and those  where an i n d i v i d u a l  d e c i s i o n  was c h a l l e n g e d .  I n  rhe esse 
o f  an  i n d i v i d u a l  d e c i s i o n  t h a t  had been l o s t  b e f o r e  t h e  Grievance Committee 
and then  appealed t o  the  t r i b u n a l ,  the  t r i b u n a l  would have t o  make two f i n d -  
i ngs  be fo re  awarding c o s t s :  f i r s t ,  t h a t  t h e  a c t i o n  vas ill. founded; and 
second,  t h a t  i t  w a s  m a n i f e s t l y  apparent  t h a t  t h e  appea l  had no chance o f  
s u c c e s s .  The i n t r o d u c t i o n  of a t h i r d  c o n d i t i o n ,  i n t e n t - - n a m e l y ,  that tile 
z p p l i c a n t  had brought  t h e  a c t i o n  f o r  an  improper purpose--would be d i f f i c u l t  
t o  p rove ,  a l though t h a t  c o n d i t i o n  cou ld ,  of  c o u r s e ,  be i n c l u d e d .  

Mr. K y r i a z i d i s  s a i d  t h a t  i f  t he  o b j e c t i v e  o f  t h e  p r o v i s i o n  was t o  
p reven t  a n  appea l  t o  t h e  t r i b u n a l  once an i n d i v i d u a l  c a s e  had been l o s t  
b e f o r e  the Grievance Committee, the  concerns o f  t he  SAC w e r e  p e r h a p s  
j u s t i S i e d .  In  h i s  v iew,  the  r i g h t  of appea l  had  t o  be main ta ined  and 

withour: many r e s t r i c t i o n s .  I t  w a s  t h e r e f o r e  necessa ry  t o  d e f i n e  those  
i n s t a n c e s  i n  which t h e  p r o v i s i o n  could  apply so as t o  avo id  d i scourag ing  
i n d i v i d u a l s  from pur su ing  l e g i t i m a t e  d i s p u t e s .  

?%e General  Counsel observed t h a t  o t h e r  t r i b u n a l s  had no s i m i l a r  
p r o v i s i o n  and had been asked t o  award c o s t s  a g a i n s t  a p p l i c a n t s  withouc c l e a r  
c r i t e r l a .  The s t a f f ' s  p roposa l  was in tended  t o  p r o t i c t  t h e  i n t e r e s t s  o f  che 
Fund by p rov id ing  t h e  p o s s i b i l i t y  of  such an  award wh i l e  a l s o  p r o t e c c i n g  the 
a p p l i c a n t  by d e f i n i n g  t h e  c r i t e r i a  f o r  such an award. E i r e c t o r s  c o u l d ,  of 
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couxse, dec ide  t o  i c a v e  t h e  q u e s t i o n  o p e n ,  i n  which case the tribunal w o u l d  

have i m p l i c i t  power to dec ide  when damages shou ld  be awarded. 

Mr. K y r i a z i d i s  s a i d  t h a t  che problem f o r  him w a s  one o f  l anguage .  A 
p r o v i s i o n  t h a t  i m p l i c i t l y  meant t h a t  an adverse  judgment of t h e  t r i b u n a l  
c o u l d  be  cons ide red  as a cause  f o r  t he  a d j u d i c a t i o n  o f  damages a g a i n s t  the 
a p p l i c a n t  w a s  t o o  d racon ian .  H e  w a s  u n c e r t a i n  whether a p p l i c a n t s  would be 
exposed t o  g r e a t e r  danger  i f  t h e r e  was no such p r o v i s i o n .  Some f u r t h e r  
thought  should  be  g iven  t o  a fo rmula t ion  t h a t  would app ly  a somewhat 
s t r i c t e r  s t a n d a r d  t h a n  w a s  impl ied  by t h e  proposed language .  

The Genera l  Counsel observed  t h a t  Ar t ic le  XIV, paragraph  4 provided  
t h a t  i f  t h e  t r i b u n a l ' s  conc lus ion  was t h a t  t h e  a p p l i c a t i o n  w a s  w e l l  founded,  
t h e  a p p l i c a n t  might  be reimbursed f o r  h i s  c o s t s  by t h e  Fund. 
t h a t  t h e  a p p l i c a n t  l o s t ,  an a p p l i c a t i o n  w a s  n o t  a u t o m a t i c a l l y  cons ide red  
t o  be m a n i f e s t l y  wi thou t  founda t ion .  Ra the r ,  c r i t e r i a  were e s t a b l i s h e d  
under t h e  p r o v i s i o n  t o  judge  whether an a p p l i c a t i o n  w a s  indeed m a n i f e s t l y  
unfounded. Of c o u r s e ,  o t h e r  formula t ions  could  be c o n s i d e r e d ,  and the  star 'f  
would welcome sugges r ions  i n  thae  r ega rd .  

I n  Che even t  

Mr. Chatah remarked t h a t  M s .  Creane ' s  s u g g e s t i o n  i n  many vays met 
t h e  concerns  o f  t h e  SAC.  I n  h i s  view,  the  p r o v i s i o n  shou ld  n c t  be a p p l i e d  
when t h e  t r i b u n a l  could  not prove mal ice .  He could  suppor t  language t h a t  
e n t a i l e d  t h e  concept  of i n t e n t .  On the i s s u e  of  o b l i g i n g  t h e  Fund t o  pay 
r easonab le  c o s t s ,  he agreed  w i t h  M r .  Spence r ' s  comments. 

M r .  Goos commented t h a t  d i f f i c u l t i e s  w i th  language could  perhaps  be 
r e s o l v e d  through an  a d d i t i o n a l  exp lana t ion  i n  t h e  commentary. I n  any e v e n t ,  
he  would l i k e  t o  have a p r o v i s i o n  con ta in ing  t h e  t h r u s t  o f  A r t i c l e  XV t o  
r e f l e c t  t h e  conce rns  t h a t  had been expressed  by D i r e c t o r s .  

M r .  B indley-Taylor  s a i d  t h a t  he could  go a long  w i t h  Mr. S p e n c e r ' s  
views on A r t i c l e  XV.  Moreover, M r .  Mirakhor had e a r l i e r  sugges ted  e x p l i c i r  
grounds f o r  de t e rmin ing  t h e  meaning o f  "without  founda t ion .  " H e  would like 
t o  examine t h a t  s u g g e s t i o n  f u r t h e r .  

The Genera l  Counsel remarked t h a t  t he  s t a f f  could  i n c o r p o r a t e  a l t e r n a -  
t i v e  language t h a t  r e f l e c t e d  t h e  va r ious  p roposa l s  made by D i r e c t o r s  as w e l i  
as some proposed amendments t o  t h e  c h a r t e r s  of o t h e r  t r i b u n a l s  where such 
p r o v i s i o n s  had o r i g i n a l l y  been omi t t ed .  The s t a f f  could  a l s o  examine the  
i s s u e  of  t h e  p r o v i s i o n  o f  a s t a f f  advoca te .  

The Chairman observed  t h a t  D i rec to r s  had c l a r i f i e d  many i s s u e s ,  The 
remaining concerns  as we l l  as comments on o t h e r  a s p e c t s  of  t h e  proposed 
d r a f t  s t a t u t e  c o u l d ,  as D i r e c t o r s  had agreed  a t  t he  o u t s e t ,  be submi t ted  
i n  w r i t i n g  t o  t h e  S e c r e t a r y  f o r  c i r c u l a t i o n  t o  t h e  Board. 
D i r e c t o r s '  o r a l  and w r i t t e n  comments, t he  s t a f f  would p repa re  a paper  f o r  

On the  b a s i s  of  
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a concluding ciiscussion on the matcer, preferably early i n  the s p r i n g .  
would, o f  course, he informing the Staff Association Committee of t h e  
progress of che Board’s work. 

He 

DECISIONS TAKEN SINCE PREVIOUS BOARD MEETING 

The following decisions were adopted by tho Executive Board without 
meeting in the period between EBMj90/177 (12/19/90) and EBFi/90/178 
(12/19/90). 

2. SDR DEPARTMENT - DESIGNATION PLAN FOR DECEMBER 1990-FEBRGARY 1991 

The Executive Board approves the designation plan for the 
quarterly period beginning December 19, 1990 as set out in 
EBS/90/206 (12/5/90). 

Decision No. 9613-(90/178) S ,  adopted 
December 1 9 ,  1990 

3 .  OPERATIONAL BUDGET FOR DECEMBER 1990-FEBRUARY 1991, 

The Executive Board approves the list of members considered 
sufficiently strong as set out in EBS/90/2G7 (12/5/9G), page 2 ,  
footnote 1 and the operational budget for the quarterly period 
beginning December 19, 1990 as set out in EBS/90/207. 

Decision No. 9614-(90/178), adopted 
December 19, 1990 

4 .  SOCIALIST PEOPLE‘S LIBYAN ARAB JAMAHIRIYA - DECISION GONCLUDXNG 
1990 ARTICLE XIV CONSULTATION 

1. The Fund takes t h i s  decision relating to exchange 
measures of the  Socialist People’s Libyan Arab Jamahiriya subject 
to Article VIII, Sections 2(a)  and 3 ,  and in concluding the 1990 
Article XIV consultation with the Socialist People’s Libyan Arab 
Jamahiriya. 
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2 .  The S o c i a i i s t  Peop le ' s  Libyan Arab Jamahiriya continues 
K O  maintain ~ e ~ t r l ~ t i o i i ~  on t h e  making of payments and transfers 
fur c u r r e n t  i n t e r n a t i o n a l  t r a n s a c t i o n s  i n  x c o r d a n c e  wich A r t i c l e  
X I V ,  except for the multiple cur rency  practice and exchange 
restrictions as desc r ibed  i n  SM/89/207. and SM/90/208 that a r e  
subject to Fund approval under Article V I I I ,  Sec t ions  2 ( a )  and 3 .  
*.e Fund m g e s  the authorities t o  liberalize the exchange system 
and t o  eliminate the rnuitiple cu r rency  p r a c t i c e  as soon as 
possible. (SM/90/?27, 12/14/90) 

Decis ion  No. 9615- (90 /178) ,  adopted 
December 19, 1990 

APPROVED: September 20, 1991.  

LEO VAN HOUTVEN 
S e c r e t a r y  
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Directors' Comments on Draft Statute of the Administrative 
Tribunal. of the Inrernational Monetary Fund 

Mr. Mirakhor submitted the following statement for the record: 

The following are my comments on some reinaining issues regarding 
the draft statute of an administrative tribunal: 

Article 111 

The second sentence of this Article lists the sources of Law 
that the tribunal may draw upon. This list should be expanded to 
also include general principles of law to bring within its purview 
fundamental notions of due process that are common to major legal 
systems. Mere reference to "generally recognized principles of 
international administrative law" is an xnnecessarily rescrictive 
phrase. These specific changes may seem minor but are especially 
important in view of Articles 111 and IV, which limit t he  
tribunal's power and competence to "this statute. I' 

Article IV 

This Article prescribes a three-month statute of  limitations 
subject to discretionary waiver in case o f  exceptional circum- 
stances. While the commentary to the draft statute indicates that 
prolonged miss ion  t r a v e l ,  extended illness, or similar exceptional 
circumstances may be cases in which the tribunal could in its dis- 
cretion, waive the three-month limit, there is no reason to vesr 
discretionary powers when this is unnecessary. Accordingly, the 
time limit should be extended to s i x  months a f t e r  exhaustion o f  
administrative review or one year after accrual o f  the cause of 
action, whichever is later; and, the tribunal should be required 
to grant a mandatory, rather than permissive, waiver in case of 
excusable delay rcsulring from exceptional circumstances. 

Article V 

I am certainly in agreement with this Article, which sets 
forth the usual requirement of exhaustion of primary administra- 
tive remedies prior to judicial resolution. However, I would 
suggest that the draft be amended so that this requiremenf is 
waived if it is manifestly clear thaL obtaining such review 
would be futile. 



A r t i c l e  V I  

Paragraphs  4 and 5 o f  t h i s  Article should be  inatie i1iOi.e pi-?-  
c i . s e .  i n  p a r a g r a p h  5 ,  which s c a t e s  t h a t  no a p p l i c a t i o n  may L I E  
f i l e d  w i t h  t he  t r i b u n a l  i f  t h e  Fund and th: p e t i t i o n e r  have 
reached  a n  "agreement" on t h e  serrtlernent o f  t h e  m a t t e r ,  t h e  
s t a t u t e  should  make c l e a r  w h a t  c o n s t i t u c e s  an "agreement .  I'  I t  
would, be p r e f e r a b l e  t o  d e f i n e  "agreement" 50 as t o  avo id  l a t e r  
mi tdnde r s t and ing .  In a d d i t i o n ,  paragraph  4 r u l e s  o u t  t he  p o s -  
s i b i l i t y  o f  sxspending implernenta.tion =f a c o n t e s t e d  d e c i s i o n  
pending i t s  r e s o l u t i o z  by t h e  t r i b u n a l .  While I agree  t h a t  che 
mere f i l i n g  of an a p p l i c a t i o n  wlch t he  t r i b u n a l  cannot be allowed 
t o  a u t o m a t i c a l l y  suspend i.mplementation o f  d e c i s i o n s ,  I b e l i e v e  
c h a t  i: i s  necess s ry  t o  a l low f o r  t h i s  p o s s i b i l i t y  i n  c e r t a i n  
c a s e s .  Thus,  when s u b s t a n t i a l  i r r e p a r a b l e  harm i s  l i k e l y  t o  
r e s u l t  if the  deci.sion i s  implemented, t he  appl icant :  shou ld  be 
a b l e  t o  r eques t  i n j u n c t i v e  r e i i e f .  Accordingly,  t h i s  subpa ra -  
graph shou ld  be expanded t o  a l l o w  the  t r i b u n a l  t o  g r a n t  i n j u n c t i v e  
r e l i e f  i n  those  r a r e  i n s t a n c e s  where t h i s  i s  l e g a l l y  a p p r o p r i a t e .  

Article VI1 

This  a r t i c l e  concerns t h e  composi t ion o f  the  t r i b u n a l .  
Unlike t h e  World Bank Adminis t rac ive  Tr ibunni  which has  seven 
members, t h i s  A r t i c l e  contempla tes  a t h r e e - p e r s o n  t r i b c i l i i l .  In 
a d d i t i o n ,  a l l  three mernk,.crs a r e  t o  be appoin ted  by the  Planaging 
D i r e c t o r  and i n  the case  of  a s s o c i a t e  members, che Managiris 
D i r e c t o r  need not  o b t a i n  t h e  approval  of  the  Execut ive Board. 
I would sugges t  t h a t  t h e  t r i b u n a l  c o n s i s t  of a l a r g e r  number o f  
p e r s o n s ,  say five, and t h a t  in l i n e  wi th  t h e  e s t z b l i s h e d  p r a c t i c e  
i n  a r b i t r a t i o n  p roceed ings ,  both t he  a p p l i c a n t  and the  Fund be 
a l lowed t o  name ;YO, o r  an  equal  number, members, t a c h  of  whom, 
i n  t u r n ,  c o l l e c t i v e l y  chooses  ano the r  member. Zn t h i s  c o n n e c t i o n ,  
I a p p r e c i a t e  the mandate o f  A r t i c l e  VI11 r e l a t i n g  t o  t h e  indepen-  
dence o f  t h e  t r i b u n a l .  Paragraph 3 o f  A r r i c l e  VI1 r e q u i r e s  r e f u -  
sa l  i f  a rnembqG of  t he  t r i b u n a l  has  a c o n f l i c t  of  i n t e r e s t .  Th i s  
i s  on ly  a p r o v i s i o n  f o r  s e l f - d i s q u a l i f i c a t i o n .  T'nere i s  no p r o v i -  
s ion  under which the  a p p l i c a n t  o r  the Fund can move t o  d i s q u a l i E y  
a t r i b u n a l  member i f  e i t h e r  p a r t y  pe rce ives  a member o f  t he  t r i -  
buna l  as be ing  b i a s e d ,  u n f a i r ,  and the  l i k e .  Such a p r o v i s i o n  
needs t o  be added. 

A r t  i c 1 e 2  
e 

Paragraph i o f  t h i s  A r t i c l e  pe rmi t s  t he  Managing Direccor , 
a t  h i s  d i s c r e t i o n ,  to suppress  docunientary ev idence  which h e  E ~ e l s  
i s  secre t  o r  c o n f i d e n t i a l .  ?Icraov?r, the  Managlr-g D i r e c t o r ' s  
de re rmina t ion  i s  to be f i n a l  and nonappealable  Plost j u d i c i a l  
systems pe rmi t  t he  suppres s ion  of evidence of i iy  i f  [he ev idence  is  



t a i n t e d - - n a m e l y ,  i t  i s  i l l e g a l l y  o b t a i n e d .  The only  o t h e r  ?sample 
o f  p e r m i s s i b l e  suppres s i cn  o f  e v i d e n c e ,  of which I a m  aware.  
relates t o  execu t ive  p r i v i l e g e  of  t h e  U .  S I  P r e s i d e n t .  Exyen h e r e ,  
che Chief Executive nust make a showing o f  p o s s i b l e  grave harm t o  
n a t i o n a l  s e c u r i t y  i n t e r e s t s  f o r  t h e  claim t o  have any chance EO 
succeed .  Even t h e n ,  c o u r t s  may r e q u i r e  i n  camera examinat ion o f  
t h e  ev idence .  I suppose,  t h e r e f o r e ,  t h a t  t h e  power gran ted  the  
Managing D i r e c t o r  i n  the  first paragraph of  Ar t i c l e  X is analo- 
gous t o  e x e c u t i v e  p r i v i l e g e .  If s o .  i t  would r e q u i r e  us  t o  f i n d  
authority f o r  such a p r i v i l e g e  i n  t h e  i n h e r e n t  powers of t he  ch ie f  
e x e c u t i v e  because they a r e  n o t  e x p r e s s l y  g ran ted  i n  t h e  c o n s t i t u -  
e n t  docurtent ~f the  Fund. Rather  t han  pursue  t h i s  dubious r o u t e ,  
t h e  paragraph  should  be r e d r a f t e d  to r e q u i r e  t h a t  when a document 
i s  deemed c o n f i d e n t i a l  by t h e  Managing D i r e c t o r ,  t h e  t r i b u n a l  
would conduct  an  i n  camera--namely,  i n  chambers o r  i n  c l o s e d  o r  
e x e c u t i v e  s e s s i o n s - - e x a m i n a t i o n  o f  i t  t o  determine i t s  re levance  
and p r o b a t i v e  va lue  f o r  t h e  case .  

A r t i c l e  XIX 

I sugges t  t h a t  t h i s  A r t i c l e  be r e d r a f t e d  t o  a l l o w  f o r  amend- 
ment o f  t h e  s t a t u t e  by t h e  Execut ive Board r a t h e r  than  by the  
h a r d  o f  Governors .  

Mr. K y r i a z i d i s  submi t ted  the  fo l lowing  s t a t emen t  f o r  t he  r eco rd  

The Tollowing a r e  my f u r t h e r  remarks on t h e  p rov i s ions  of  t h e  
d r a f t  s t a t u t e .  

Article V I  

Gjith r e g a r d  t o  t he  l e n g t h  o f  t h e  p e r i o d  w i t h i n  which an  
a p p l i c a t i o n  c h a l l e n g i n g  t h e  l e g a l i t y  of  an i n d i v i d u a l  adminis-  
r r a t i v e  ac t  o r  r e g u l a t o r y  d e c i s i o n s  would be a d m i s s i b l e ,  I chink 
t h a t  t h r e e  months i s  perhaps too  s h o r t .  Desp i t e  t he  f l e x i b i l i t y  
i n t r o d u c e d  i n  paragraph  3 ,  i t  would be r easonab le  t o  ex tend  the  
p e r i o d  of a d m i s s i b i l i t y  beyond t h e  proposed t h r e e  months t o  
perhaps  up t o  s i x  months wi thou t  any p r e j u d i c e  t o  the  Fund's  
i n t e r e s t s .  

A r t i c l e  V I I ,  Paraeraphs  l l a )  and ( b )  

With r e g a r d  t o  t h e  appointment o f  members o f  t h e  T r i b u n a l ,  
I wonder why a procedure d i f f e r e n t  from t h a t  a p p l i c a b l e  to t h e  
P r e s i d e n t  shou ld  apply t o  members. I b e l i e v e  t h a t  i n  p r i n c i p l e ,  a 
uniform procedure  should  apply  f o r  t h e  appointment  of a i l  members 
of t h e  t r i b u n a l ,  and my p r e f e r e n c e  would be the  procedure proposed 
f o r  thf: appointment o f  t he  P r e s i d e n t .  
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T n i s  pa.ragraph r e q u i r e s  r e f u s a l  i f  a member of  t h e  t r i b u n a l  
has  a c o n f l i c t  o f  i n t e r e s t .  But under t h e  proposed f o r m u l a t i o n ,  
t h i s  c m  be a c h i i v e d  oniy  through s e l f - d i s q u a i i f i c a t i o n .  I t  would 
be u s e f u l  and i n  conformi ty  w i t h  l e g a l  p r a c t i c e  i n  most c o u n t r i e s  
o f  t h e  world t o  add a p r o v i s i o n  under which t h e  Fund o r  an  
a p p i i c a n t  can move t o  d i s q u a l i f y  a t r i b u n a l  member f o r  t h e  reasons  
g e n e r a l l y  recognized as v a l i d  i n  a l l  developed l e g a l  sys tems.  The 
d e c i s i o n  on d i s q u a l i f i c a t i o n  would then  be caken by t h e  t r i b u n a l .  

-111_- A r t i c l e  X 

Under t h i s  A r t i c l e ,  t h e  Managing D i r e c t o r  i s  g ran ted  t h e  
power t o  wi thhold  ev idence  if he determines t h a t  t h e  i n t r o d u c t i o n  
cf such evidence might h i n d e r  t h e  o p e r a t i o n s  of  the Fund because 
of t he  s e c r e t  o r  c o n f i d e n t i a l  n a t u r e  of thk document. Although I 
unders tand  the  r a t i o n a l e  behind  t h i s  p r o v i s i o n  and a g r e e  wi th  i t s  
gene ra l  purpose ,  a s  formula ted  i n  t h e  d r a f t  s t a t u t e ,  i t  i s  perhaps 
too sweeping and appears  t o  go beyond t h e  l i m i t s  r ecogn ized ,  f o r  
example,  under U . S .  l a w  f o r  t h e  e x e r c i s e  o f  execu t ive  p r i v i l e g e .  
T. wonder whether i t  woa ld  not  be adv i sab le  t o  m i t i g a t e  t h e  p r o v i -  
s i o n  by a l lowing  i n  a d d i t i o n  t o  wi thho ld ing ,  and as a p o s s i b l e  
a l t e r n a t i v e  t o  i t ,  the  examinat ion  of  c o n f i d e n t i a l  documents by 
rhe  t r i b u n a l  i n  camera.  The f i n a l  choice  would,  o f  c o u r s e ,  remain 
w i t h  t h e  Managing D i r e c t o r .  

Mr. Posthurnus submi t ted  the  fo l lowing  s ta tement  f o r  t he  r e c o r d :  

The fo l lowing  are my f u r t h e r  views on  the p r o v i s i o n s  o f  ?he 
d r a f t  s t a t u t e .  

A r t i c l e  11. ParaEraph l ( c 1  

Th i s  paragraph  should  be I r i i n t a ined  s o  t h a t  t h e  S t a f f  
A s s o c i a t i o n  would have a c c e s s  t o  t he  t r i b u n a l  i n  t h e  ca t egory  
o f  c a s e s  i n d i c a t e d .  

A r  t i c 1 e VI 

The pe r iod  f o r  f i l i n g  a n  a p p l i c a t i o n  cha l l eng ing  t h e  l e g a l i t y  
of  iin i n d i v i d u a l  d e c i s i o n  s h o u l d ,  i n  my v iew,  be lengthened  from 
t h r e e  months t o  six months. 
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M r .  Vegh submicted the fo i lowing  s t a t e m n t  f o r  the r e c o r d :  

The fo l lowing  c o n s t i t u t e  my comments on those  p r o v i s i o n s  of  
t h e  proposed d r a f t  s t a t u t e  t h a t  were n o t  d i s c u s s e d  a t  t he  Board 
Meeting on December 1 9 .  

A r t i c l e  VI 

The time l a p s e  provided  f o r  i n  paragraphs  1 and 2 f o r  t h e  
f i l i n g  of  a p p l i c a t i o n s  cha l l eng ing  t h e  l e g a l i t y  of  an i n d i v i d u a l  
o r  r e g u l a t o r y  decis i .on might ,  i n  c e r t a i n  i n s t a n c e s ,  prove t o  be 
t o o  s h o r t .  A t  t h e  same t ime ,  t he  review procedure f o r  ex tens ions  
f o r e s e e n  i n  ?aragraph  3 in t roduces  an addi t : ional  d i s c r e t i o n a r y  
e lement ,  which l e a d s  me t o  f avor  a l eng then ing  of  t he  f i l i n g  
p e r i o d  by up t o  six months wi thout  any e x c e p t i o n s .  

A s  t o  paragraph  4 ,  I could  suppor t  ernpowering t h e  t r i b u n a l  
t o  g r a n t  s t a y s  o f  execu t ion  upon s p e c i f i c  a p p l i c a t i o n  o f  t h e  
compla inant ,  i f  t h e r e  is  p r i m a  f a c i a  evidence t h a t  t he  complaint  
i s  j u s t i f i e d  and t h a t  t h e  e f f e c t i v e n e s s  o f  t h e  d e c i s i o n  be ing  
cha l l enged  is  l i k e l y  t o  cause s u b s t a n t i v e  harm. I n t e r l o c u t o r y  
r e l i e f  i n  silch s p e c i f i c  i n s t a n c e s  shou ld ,  i n  fact, s e r v e  as a n  
i n s t r w e n t  of moral suas ion  t o  s h o r t e n  t h e  pendency of c a s e s  
b e f o r e  the  T r i b u n a l .  

A r t i c l e  V i 1  

With r e s p e c t  t o  the  approval  procedure forese-en i n  paragraph 
l ( b )  f o r  a s s o c i a t e  members and a l t e r n a t e s  o f  t h e  t r i b u n a l ,  I 
b e l i e v e  t h a t  i t  shou ld  be similar t o  t h a t  s t i p u l a t e d  i n  paragrapn 
l ( a )  f o r  the appointment  of  i t s  P r e s i d e n t .  S i m i l a r l y ,  the  con- 
f l i c t  of  i n t e r e s t ;  s i t u a t i o n  provided for i n  paragraph  3 should  
a l s o  allow t h e  Fund o r  t h e  a p p l i c a n t  t o  r e q u e s t  t h e  t r i b u n a l  t o  
c o n s i d e r  t he  d i s q u a l i f i c a t i o n  of the member concerned.  

Having s a i d  t h i s ,  it remains my e x p e c t a t i o n  t h a t  t imely  
implementat ion o f  t h i s  d e c i s i o n  will n o t  p rec lude  o t h e r ,  perhaps 
more fo rwhrd - look ing ,  a c t i o n s  aimed a t  ma in ta in ing  t h e  Fund's 
compe t i t i veness  i n  a h i g h l y  s p e c i a l i z e d  labor  market and a t  
p r e s e r v i n g  i t s  e f f l c i e n t  arid h i g h - q u a l i t y  s t a f f .  

Mr. P e r e t z  submi t t ed  t h e  fo l lowing  statement f o r  t h e  r eco rd :  

I s u p p o r t  t h e  e s t ab l i shmen t  of an  a d m i n i s t r a t i v a  t r i b u n a l ,  
a l t hough  we must: keep i n  mind t h e  l i m i t a t i o n s  on what such a 
t r i b u n a l  can  a c h i e v e .  A n  a d m i n i s t r a t i v e  t r i b u n a l  cannot  t ake  
t h e  p l a c e  of good management. I t  s e rves  a much more l i m i t e d  
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purpose: to provide sixiff with the assurance chat in estreine 
ci.rcumstances there is some form of redress open to it. 

h central question concerns the remit of  &he tribuna? with 
respect to iegulatory decisions regarding the term? and conditions 
of Fund empioyment. Here, it is necessary to strike a balance. 
it is appropriate to provide explicitly for the tribunal tc have 
the power to review regulatory decisions, including those taken 
by the Board. The Board is not ir-fallible, and the tribunal's 
ability to review its decisions will provide the staff with an 
important safeguard. 

The remit of the administrative tribunal should not, however, 
be so broad that it- detracts from the responsibility cf the Board  
or of the Governors to make administrative decisioTs. For  this 
reason, I welcome the pro-risions in the draft Articles that place 
decisions by the Board of Governors and interpretations of the 
Articles of Agreement by the Board outside the competence of the 
admicistrative tribunal. 

Ideally, the powers of the tribunal should be s o  constructed 
that the Board would never need to have recourse to this extra- 
ordinary pown,r provided €or in the draft Articles. But I am not: 
certain that t h e  current draft achieves this purpose. My concern 
is with Article 111. This says that the Tribunal should apply 
"the internal law of the Fund, including generally recognized 
principles of international adminisrrative law concerning judicial 
review of administrative acts." 

As I underscand it, there is no single or fixed definition of 
what constitutes a generally recognized principle of international 
law. Moreover, the body cf law changes over time, so that tomor- 
row rshe definition could be taken to include principles that are 
not recognized today. It would be up to the tribunal to decide 
what principles are generally recognized. Coupled with draft 
Article IV, which says that any issue concerning the competence of 
the tribunal should be settled by the tribunal in accordance wich 
the statute, this gives the tribunal powers that are potentially 
very wide. 

I have a particuiar concern about the possi5le application 
of this provision in the area of staff compensation. For example, 
one generally recognized principle c i t e d  in the staff paper is the 
obligation of  the organizztion not to alter the "fundamencal terms 
and conditions of einployment." This concept itself has been the 
subject of various interpretations by different tribunals. I n o t e  
that recently the Vorld Sank Tribunal found t h a t  a deci-sion of the 
World Bank Executive Directors had violated what the Triburial 
termed a fundamental right to "periodic review arid adjustment of 



s a l a r i e s  based on c o s t  o f  l i v i n g  a n d  o t h e r  f a c t o r s .  " 'dhateviir t h e  

n t e r i t s  of this p a r t i c u i a r  d e c i s i o n ,  i t s  e x i s t e n c e  doer; w-ideriine 
t h e  p a i n t  t h a t  t r i b u n a l s  can  i n t e r p r e t :  t h e i r  power very b r o a d l y  i f  
thEy a re  allowed to do s o .  

For t h i s  r e a s o n .  i t  i s  worth e x p l o r i n g  whether  some formula-  
t i o n  can be found,  and perhaps  i n s e r t e d  i n t o  the commentary on che 
s t a t u t e ,  which nakes it c l e a r  t h a t  t h e  Eoa rd ' s  i n t e n t i o n  i n  estab- 
l i s h i n g  :>is a d m i n i s t r a t i v e  t r i b u n z l  i s  t h a t  t h e  t r i b u n a l  s h o u l d  
a c t  i n  ii res t ra in2 .d  way, I unders tand  t h a t  t he  tribunal. would be 
o b l i g e d  t o  a t  l e a s t  c o n s i d e r  such a n  i n j u n c t i o n  i n  i n t e r p r e t i n g  
i t s  A r t i c l e s ,  a s  i t  i s  empowered t o  do. 1 a m  p l e a s e d  t h a t  the 
Board, i n  i t s  d i s c u s s i o n  on December 1 9 ,  agreed  t h a t  t h e  Legal 
i lepartment should  a t t empt  t o  s t r e n g t h e n  the  commentary i n  t h i s  
way 

I n  a d d i t i o n  t o  t h i s  g e n e r a l  p o i n t ,  t he  Board was asKed t o  
g ive  guidance on an nmbeL o f  o t h e r  spec iE ic  q u e s r i o n s .  Grieily, 
I ag ree  w i t h  t h e  recommendation t h a t  t h e  t r i b a n a l  shou ld  be 
a u t h o r i z e d  t o  pas s  judgment on the l e g a l i t y  o f  r e g u l a t o r y  
d e c i s i o n s  on t he  b a s i s  o f  e i t h e r  a d i r e c t  o r  i n d i r e c t  c h a l l e n g e  
This  i s  l i k e l y  t o  save us some t r o u b l e ,  and a t  no g r e a t  c o s t  

A s  t o  t h e  par t s  of  t h e  d r a f c  s t a t u t e  i n  b r a c k e c s ,  I have n o  
problem wlch t h e  idea  o f  t he  S t a f f  Assoc ia t ion  be ing  a l lowed t o  
cha l l enge  t h e  l e g a l i t y  o f  a r e g u l a t o r y  d e c i s i o n .  Again,  t h i s  
shou ld  simply save t r o u b l e  i n  t h e  l o n g  run .  I t  w i l l  a l s o  be clear-  
from what I have said t h a t  I would l i k e  t o  l eave  i n  the ph rase  i n  
b r a c k e t s  i n  A r t i c l e  11, ps rag rzph  2 ( h )  concern ing  r e s o l u t i o n s  
adopted by the Board of  Governors ,  and I welcome che agreement o f  
t h e  Board on t h i s .  I would suppor t  t he  e x c l u s i o n  o f  c o n t r a c c u a l  
emrloyees from a c c e s s  t o  t h e  t r i b u n a l .  

On A r t i c l e  .U, i n  my view,  the  a p p r o p r i a t e  d a t e  from which 
t h e  t r i b u n a l ' s  competency should  s t a r t  should  be t h e  date  on which 
t h e s e  A r t i c l e s  a r e  approved by the  Board o f  Governors .  I would b e  
r e l u c t a n t  t o  s e e  r e t r o a c t i v e  a p p l i c a b i l i t y .  There i s  a s t r o n g  
g e n e r a l  l e g a l  presumption a g a i n s t  r e t r o a c t i v i t y ,  and indeed I see  
t h a t  i t  i s  one of t he  generally recognized  p r i n c i p l e s  of adminis- 
t r a t i v e  law,  Moreover, r e t r o a c t i v e  a p p l i c a t i o n  cou ld  open up a 
h o s t  o f  compla in t s ,  perhaps  based on language t h a t  w a s  n o t  d r a f t e d  
w i t h  s u f f i c i e n t  r i g o r  t o  s t a n d  t h e  s c r u t i n y  of  an administrative 
t r i b u n a l .  However, I can  accep t  the  compromise propcsed  i n  t h e  
Board by Mr. Fozelholm, whereby the  tribunal's competency w i l l  
beg in  f rom t h e  d a t e  a t  wh ich  the E x e c u t i v e  Eaard reaches a f i n a l  
agreement on i t s  s t a t u t e .  I would a l s o  hope t h a t  management and 
the Soard can be  f l e s i b l e  i f  asked t o  c o n s i d e r  amendments t o  
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r e g u l a t i o n s  d r a f t e d  s h o r t l y  be fo re  the format ion  o f  the adminis  - 
t r a t i v e  t r i b t m a l ,  i f  t h e r e  is  any q u e s t i o n  a s  t o  t h e i r  l e g a l i t y .  

After  look ing  a t  the  S t a f f  A s s o c i a t i o n  Committee paper  OP, t he  
a d m i n i s t r a t i v e  t r i b u n a l ,  t he  only  o t h e r  p r o p o s a l  on which I would 
l i k e  t o  comment i s  t h a t  concerning l e g a l  c o s t s .  I a m  alarmed 
about  t h e  p o t e n t i a l  c o s t  o f  t h i s  t r i b u n a l ,  and I t h i n k  t h a t  some 
f u r c h c r  a t t e n t i o n  should be g iven  t o  t h i s  i s s u e .  If t h e r e  i s  
e x t e n s i v e  r e c o u r s e  t o  p r iva te  p r a c t i c e  l awyer s ,  then l e g a l  c o s t s  
i n c u r r e d  d u r i n g  l i t i g a t i o n  may be s u b s t a n t i a l ,  and ,  of c o u r s e ,  
t h e s e  c o s t s  may w c l l  f a l l  t o  t h e  Fund. T h e r e f o r e ,  t h e r e  is  
c o n s i d e r a b l e  m e r i t  i n  t he  S A C ‘ S  proposa l  that  t h e  Fund should  
p rov ide  a s t a f f  advocate  where t h e r e  seems t o  be a good prima 
f a c i e  c a s e  f o r  submission t o  t h e  t r i b u n a l .  I look  forward t o  
s e e i n g  management ‘ s comments on t h i s  p o i n t .  

M r .  S a n t o s  submitt.ed t h e  fo l lowing  s t a t emen t  for t he  r eco rd :  

I a s s o c i a t e  in.:selE wi th  o t h e r  speake r s  i n  welcoming t o d a y ’ s  
c c n s i d e r a t i o n  of  t h e  f e w  remaining i s s u e s  on the  es tab l i shmei l t  of 
an a d m i n i s t r a t i v e  tribunal f o r  t h e  Fund. 

Since t h e  p o s i t i o n  o f  t h i s  c h a i r  has  no t  changed r ega rd ing  
t h e  p o s i t i v e  b e n e t i t s  t o  be de r ived  from the  e s t ab l i shmen t  o f  an  
a d m i n i s t r a t i v e  t r i b u n a l  f o r  t h e  Fund, I s h a l l  l i m i t  my comments t;o 
those  a r t i c l e s  o f  r h e  d r a f t  s t a t u t e  on w h i c h  points o f  v i e w  appea r  
t o  d i f f e r  and consensus  h;ls no t  y e t  emerged. Some of  my comments 
a r e  i n d i r e c t  responses  t o  some o f  t h e  i s s u e s  raised by t h e  S t a f f  
A s s o c i a t i o n  i n  E P 2 A P / 9 0 / 3 2 5 .  

A r t i c l e  11, Parae.raph 1 ( c i  

To recognizP t h e  SAC’S r o l e  i n  seek ing  t h e  i n t e r e s t s  of  s t a f f  
2nd t o  h e l p  i n  p u r s u i n g  c l a s s  a c t i o n  compla in t s ,  I can go along 
with t h e  proposa l  :o inclLde subparagraph ( c )  i n  the  s t a t u t e .  

A r t i c l e  11, ParaEiraph 2 ( b r  

I s u p p o r t  t he  p r o p o s a l  t h a t  t h e  j u r i s d i c t i o n  of  t h e  t r i b u n a l  
shou ld  e x p l i c i t l y  be over  r e g u l a t o r y  d e c i s i o n s ,  as d e f i n e d ,  b u t  
t o  exc lude  any r e s o l u t i o n s  adopted by t h e  Board of  Governors of 
rhe  Fund, as w e l l  as d e c i s i o n s  o f  t h e  Execut ive Board under i t s  
competence t o  i n t e r p r e t  t he  Fund’s Articles of  Agreemenc. 
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ArtLc ie  TII, Paragraph 2ic.) 

Regarding t h e  issue o f  g r a n t i n g  c o n t r a c t u a l  employees t o  t h e  
t r i b u n a l ,  I a m  more persuaded  by t h e  arguments t h a t  t h e  employment. 
r e l a t i o n s h i p  of  c o n t r a c t u a l  employees w i t h  t h e  Fund i s  governed 
s o l e l y  by t h e i r  c o n t r a c t s .  Hence, any d i s p u t e s  a r i s i n g  theref rom 
cou ld  more a p p r o p r i a t e l y  be  r e s o l v e d  through b inding  a r b i t r a t i o n  
r a t h e r  t han  through the  proposed t r i b u n a l .  Moreover, one can  
a rgue  t h a t  t h e  r e source  t o  b i n d i n g  a r b i t r a t i o n  conforms t o  t h e  
need f o r  t h e  Fund t o  p rovide  an a p p r o p r i a t e  mode o f  s e t t l e rnen t  
o f  d i s p u t e s  a r i s i n g  o u t  o f  t h e  employment r e l a t i o n s h i p  wi th  i t s  
c o n t r a c t u a l  employees i n c l u d i n g  t e c h n i c a l  e x p e r t s .  However, i f  
che m a j o r i t y  opin ion  is  to i nc lude  c o n t r a c t u a l  employees i n  t h e  
j u r i s d i c t i o n  o f  t h e  t r i b u n a l ,  I can  go a long  wi th  i t .  

A-r t ic le  I11 

I suppor t  the  r e t e n t i o n  o f  t h e  l a s t  sen tence  o f  t h i s  A r t i c l e ,  
which SAC proposes  t o  d e l e t e .  The body t h a t  formal ly  a u t h o r i z e d  
t h e  e s t ab l i shmen t  o f  t h e  t r i b u n a l  should  have the  power t o  con-  
t i n u e  t o  e x e r c i s e  such a u t h o r i t y  over  t h a t  t r i b u n a l .  I t  does 
n o t  s e e m  a p p r o p r i a t e  t h a t  t h e  t r i b u n a l ,  be ing  the  c r e a t u r e  o f  
t h e  Board and t h e  Governors ,  shou ld  be empowered t o  i n q u i r e  i n t o  
t h e  d e c i s i o n s  o f  tne a u t h o r i t y  t h a t  e s t a b l i s h e d  i t .  I can  thus  
suppor t  t h e  sugges t i an  t h a t  Ar t i c l e  I11 should  be r e t a i n e d ,  and 
t h e  accompanying commentary s t r eng thened  t o  c l a r i f y  t h e  b ind ing  
c l a u s e  on t h e  Eoard‘s  i n t e r p r e t a t i o n  cf Che F ~ r i d ‘ s  A r t i c l e s  of’ 
Agreement. 

A r t i c l e  V I ,  P a r a g r a D h  1 and 2 

Concerning t h e  p e r i o d  f o r  f i l i n g  an a p p l i c a t i o n ,  t h i s  
paragraph  provides f o r  t h r e e  months,  while  the SAC p r o p o s e s  s i x  
months. I can  go a long  w i t h  t h e  consensus i f  i t  is  cons ide red  
t h a t  a n  ex tens ion  o f  t h e  p e r i o d  t o  six months would h e l p  a p p l i -  
c a n t s  t o  thoroughly exhaus t  a l l  t h e  review procndures before  
f i l i n g  f o r  a h e a r i n g  wi th  t h e  t r i b u n a l .  

A r t i c l e  VII. ParanraDh 5 

I can suppor t  t h e  SAC’S proposa l  t o  i n s e r t  “ a p p r o p r i a t e  
c o n s u l t a t i o n ’ ’  i n  t h i s  paragraph  on t h e  t e rmina t ion  of t h e  
appointment  o f  a member of t h e  t r i b u n a l  s i n c e  the  Managing 
D i r e c t o r  would have i n i t i a l l y  made t h e  same a p p r o p r i a t e  con-  
s u l t a t i o n  f o r  t h e  member’s appointment ,  as providied f o r  i n  
paragraph  l ( b ) .  The i n c l u s i o n  o f  t h e  phrase  would “ius p r o -  
vide some l o g i c a l  symmetry t o  t h e  whole n f  Artic1.i  V I S .  



A r t i c l e  I X .  Parazraph 2 

I my view, those  who should  p rov ide  a d m i n i s t r a t i v e  suppor t  i o  
t h e  t r i b u n a l  s h a l l  be r e s p o n s i b l e  t o  t h e  P r e s i d e n t .  However, i t  
is n o t  c l e a r  t o  laymen what t h e  l e g a l  d i f f e r e n c e  i s  between "under  
t h e  a u t h o r i c y  of t h e  P r e s i d e n t "  and be ing  o n l y  " r e s p o n s i b l e  t o  t h e  
t r i b u n a l . "  The s t a f f  may e l a b o r a t e  on any such d i f f e r e n c e s ,  and 
c l a r i f y  t h e  i m p l i c a t i o n s  f o r  e n s u r i n g  t h e  l o y a l t y  o f  t h e  s t a f f  of  
t h e  S e c r e t a r i a t  t o  t h e  t r i b u n a l  o r  t o  t h e  P r e s i d e n t ,  

A r t i c l e  X .  Paragraph 1 

On t h e  i s s u e  o f  t h e  p roduc t ion  of documents, I would o p t  f o r  
t he  r e t e n t i o n  of t he  proposed c l a u s e .  A l s o  under t h i s  a r t i c l e ,  
t h e  SAC i s  propos ing  t h a t  t h e  Fund make p r o v i s i o n  f o r  t h e  h i r i n g  
of  a s ta f f  advoca te  t o  a s s i s t  s t a f f  who a r e  no t  a b l e  o r  cannot  
a f f o r d  t o  h i r e  a lawyer. Th i s  seems a r easonab le  r e q u e s t ,  and I 
would encourage t h e  Fund, as  a p a t e r n a l i s t i c  i n s t i t u r i o n ,  to a g r e e  
t o  t h i s  p r o p o s a l .  

A r t i c l e  X I V .  Paragraph 4 

Regarciing t h i s  paragraph  which would a u t h o r i z e  the t r i b u n a l  
t o  award c o s t s ,  i nc lud ing  l e g a l  f e e s ,  t o  a s u c c e s s f u l  a p p l i c a n t ,  
my view i s  t h a t  t h e  t r i b u n a l  should  b e  al lowed t o  e x e r c i s e  i t s  
d i s c r e t i o n  i n  t h e s e  m a t t e r s  and shou ld  n o t  be compelled t o  do s o ,  
as t h e  SAC s u g g e s t s .  Therefore  t h e  word "may" should be r e t a i q e d  
i n  t h a t  c l a u s e .  

A r t i c l e  XV -- 
On t h e  awarding of  c o s t s  a g a i n s t  a p p l i c a n t s  who b r i n g  cases 

t h a t  a re  determined by t h e  t r i b u n a l  as p a t e n t l y  f r i v o l o u s  o r  
w i thou t  l e g a l  m e r i t  o r  f o u n d a t i o n ,  t h e  SAC s t r o n g l y  opposes t h i s  
p r o v i s i o n  and wants i t  d e l e t e d  from t h e  s t a t u t e .  Management's 
p o s i t i o n ,  which w a s  endorsed by t h e  Board a t  EBM/89/88, was t h a c  
i t  i s  a p p r o p r i a t e  that:  an a p p l i c a n t  who abuses  t h e  t r i b u n a l ' s  
review p r o c e s s  and the reby  imposes c o n s i d e r a b l e  c o s t  on t h e  Fund 
i n  defending  t h e  case  s h o d d  assume some k ind  of r e s p o n s i b i l i t y  
f o r  t h e  consequences of h i s  a c t i o n s .  While i t  may indeed be 
a p p r o p r i a t e  t o  d e t e r  a p p l i c a n t s  from misusing t h e  review p rocess  
of t h e  t r i b u n a l ,  it has become c l e a r  t h a t  t h e  r e t e n t i o n  o f  t h i s  
A r t i c l e  i n  t h e  s t a t u t e  i s  one of the major concerns of t h e  s t a f f .  
I n  my v iew,  t h e  t r i b u n a l  shou ld  be al lowed t o  e x e r c i s e  i t s  d i s -  
c r e t i o n  i n  de te rmining  what i s ,  o r  i s  n o t ,  f r i v o l o u s  and t o  con-  
s ider  whether  i t  i s  a p p r o p r i a t e  t o  award c o s t s  a g a i n s t  a p p l i c a n t s  
i n  p a r t i c u l a r  c i r cums tances .  I t h e r e f o r e  f avor  the  d e l e t i o n  o f  
the A r t i c l e  from t h e  s t a t u t e .  
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Artic1.e  xx 

On this Article, my chair’s position is the same as a: 
EBK/S9/88 when the Board endorsed the adoption of a prospective 
date f o r  the tribunal’s jurisdiction. We do not favor chat the 
cribunal should have jurisdiction over all administrative and 
r e g u l a t o r y  actions taken from January 1, i 9 8 6  onward, to include 
the legality of the job grading decisions, and the General 
Administrative Orders redrafted and reissued since then. F‘ur- 
thermore, the Fund should not necessarily follow the World Banks 
precedent, which backdated its tribunal’s jurisdiction 18 monrhs. 
Even in this instance, there are specific reasons adduced for 
doing s o .  If the Board agrees to retroactivity for four  years 
o r  more, it could Gpen a Pandora‘s box, which could disrupt the 
smooth administration of the Fund and create nuinerous s t a f f  
personnel problems which the Administration Department might 
not be able to handle. In any event, I can go along with the 
consensus that seems to be emerging, namel.y, chat the e f f e c t i v e  
date  o f  the tribunal’s competence should be t h e  one on whicli t h e  
Board submits the proposal for the establishment of the tribunal 
to the Board of Governors. 

Mr. Kafka submitted the following statement for the record: 

The following are my comments on the remaining issues with 
respect to the draft statute of the proposed administrative 
tribunal . 

- Article 11, Paraeraphs l ( c j  and 2 ( c )  

I can support a provision that would permit the Staff 
Association Cormittee to bring an issue before the tribunal in 
its own name, where it believes any regulatory decision adversely 
affects i t s  members. I can also support the inclusion o f  con- 
tractual employees in the definition of “member of staff.“ 

fi-rticle VI, ParagraDh 4 

I cannot agree with this paragraph as formulared, as ic 
implies no s,tay in the effectiveness of any decision that is being 
challenged regardless of the adverse effect on the staff member. 
While I do not advocate automatic injunctive relief, I believe 
chat this paragraph should be mended to provide for injxnctive 
relief where implementation o f  the challenged decision can lesd 
to substantial harm to the s t a f f  member. 



Article VII, paragraph ?(a> mandates that t h e  Pres ident  bc 
appointed by the Managing Director after consultation with the  
Staff Association And w i t h  the approval of the Executive Board. 
Paragraph l ( b )  is too vague; the same procedure applied for the 
appoi.ntment of the President should  apply for the appointment of 
the two associate members and their alternates. 

r. Article V T I ,  P a r a E r a p U  

This Article seems to indicate that withdrawal on the basis 
of a conflict of interest can only take place through self- 
disqualification. It would be more appropriate if this Article 
c o u l d  he expanded to allow an applicant to request the wichdrawal 
of  a member of the  tribunal from a particular hearing on certain 
generally accepted legal grounds. The other members of the 
tribunal--less the person requested to he disqualified--could 
then take a final decision on the request of the applicant. 

I_ Article XIV 

I would be  p r e p a r e d  to support an amendment to this para- 
graph, such that the discretionary clause "it may o r d e r "  be 
fenlaced t' - with  a coir.pi?lsory cl.ause "it shall order, I'  

Article XV 

In many l e g a l  systems, there are general provisions for 
penalizing applicants for waste of judicial time. I therefore do 
not oppose this Article in principle. However, an appli.cation may 
be deemed to be "manifestly without foundation" either at its 
initial processing stage, during its hearing, or upon conclusion. 
I understand Article XV to imply that the tribunal may order 
compensation to be made by the appl.icant regardless of the point 
in time at which the application is deemed to be frivolous. If 
che purpose of this Article is to deter applicants from wasting 
the triburial.'~ rime, then the penalty should be directly related 
to t he  time wasted. Therefore, if an application is deemed to be 
frivolous a r  i t s  first hearing, it should be surrmarily di-smissed 
without the applicant being penalized. This should not he the 
case, however, %here either during the hearing or at the conclu- 
s i o n  of t h e  matter, the tribunal is of the firm opinion that the 
matter has no substance and its time had been wasted. In these 
cases, the penal element of the Article should a p p l y .  

The  ability of both the applicant and the defendant to resort 
if not lengthy, to legal counsel indiciizes a potential for costly, 

issues before  the rribunal. In this respect, I note the sizable 



::laterial advantage of the institution vis-a-vis the Staff 
Association and, more particularly, vis-a-vis individual staff 
members. 
provision of  a staff advocate. 

In this context, I would be prepared to support the 

Xr. Goos submitted the following statement for the record: 

In addition to the issues already discussed at the Board 
meeting of December 19, 1990, I should be grateful €or the Board's 
consideration of the following points: 

My authorities continue t o  feel that the Staff Association 
should not be permitted to bring an action in its own name before 
rihe tribunal. Accordingly, Article 11, paragraph l ( c )  should be 
deleted from the draft statute. 

The commentary on draft Article 111, second sentence, to t h e  
effect that the tribunal could normally be expected to exercise 
judicial self-restraint may sound reassuring. Yet, I remain con- 
cerned that the reference in that sentence to "generally recog- 
nized principles of international administrative law'' might open 
the door to undue interference by the tribunal with the ulcirnate 
responsibili.ty of the Board for the formul-ation of employment 
policies. 

This concern is reinforced by the decision of the World 
Bank Administrative Tribunal in the Pinto case stipulating a 
"fundamental right to periodic . . .  adjustment of salaries based on 
cost of living and other factors." I a m  not aware that the 
compensation system in place in the Bank at the time of the Pinto 
decision provided such a fundamental right either explicitly or 
implicitly, so it appears the World Bank Administrative Tribunal 
transgressed considerably its judicial powers. 

From this experience, I draw the conclusion that preferably 
the Fund's tribunal should not be empowered at a l l  t o  review 
general compensation decisions of the Board. Alternatively, the 
objectives of the existing compensation system of the Fund should 
be clarified, perhaps in the commentary or at another appropriate 
place, leaving in particular no doubt about  the prerogative of the 
Executive Board to decide on salary adjustments in a way that it 
considers appropriate to the needs and purposes o f  the Fund, with- 
out prejudice to income developments in the comparator markets 
o r  developments in the costs of living. Moreover, the principle 
of judicial self-restraint should be explicitly included in 
Article 111. 
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Mr. Clark submitted the following statement for the record: 

In addition to the specific issues raised during our meet.i.ng 
on December 19, 1990, I would like to make the following comments 
regarding the draft statute: 

Article 11. P a r a m a p h  l(c1 

I see no reason to preclude the Staff Association from 
challenging the legality of regulatory decisions adversely 
affecting its members, nor can I see how such a preclusion 
could be effectively enforced. 

Article 11, Paragraph 2ib) 

As regards the scope of the tribunal, it would seem appro- 
priate that the tribunal be empowered t3 review employment-related 
regulatory decisions taken by the Executive Board. However, I am 
persuaded by tlie argument that resolutions adopted by the Board of 
Governors should be excluded from the tribunal‘s review, which 
suggests the removal of the sqtlare brackets in Article 11, Section 
2 ( b ) .  

Article 11. Paranraph 2(cl 

The arguments in EBAP/90/309 in favor of excluding contrac- 
tual employees from access to the tribunal were unconvincing. 
Indeed, if, as stated, administrative decisions related to 
contractual employees are not likely to involve questions of  
legality, there seems little reason not to permit the tribunal’s 
review in those rare instances in which questions a r i s c .  There- 
fore, unless stronger arguments are forthcoming, 1 would favor 
permitting contractual employees access to the tribunal. 

Article I11 

The final sentence, binding tlhe tribunal by interpretation 
of the Articles of Agreement by the Executive Board seems unneces- 
sary, given the discussion in EBAP/90 /139 .  For example, on page 5 
of the staff paper it is stated that “a tribunal will not substi- 
tute its judgment for that of the competent organs, and will 
review an organization’s exercise of its discretionary powers in 
regulating employment conditions only on very limited grounds.” 
The explicit reference to the Board’s facility in this regard 
simply gives the appearance of inviting its use to circumvent the 
tribunal’s review of regulatory decisions that might otherwise be 
judged illegal. I could favor, instead, the proposal to treat the 
delineation of powers In the commentary, rather than in the t e x t .  
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Article VI 

I can support the proposal to lengthen the period during 
which applications may be filed with the tribunal to s i x  months 

Article VII, Paraeraph l ( b 1  

I agree that the same procedure for appointing the President 
of the tribunal should apply to the appointment of the two 
associate members and their alternates. 

- Article X 

The proposal that the Managing Director be able t o  withhold 
evidence of a confidential nature seems unnecessary. I agree that 
the confidentiality could be preserved if examination of documents 
were held i n  camera. 

Article XIV. ParaRraph - 4 

Since the precedents set by other major international tri- 
bunals will be relevant for cases brought to the Fund's tribunai, 
this suggests that signi.ficant legal expense may be required for 
litigants to mount an effective appeal. It would seem appropri- 
ate, therefore, that the Fund bear some of this cost, especially 
if an application is well-founded in whole, or in part. There- 
f o r e ,  I can support the replacement of "it may order" with "it 
shall order" in this section. However, in those cases in which 
litigant's claims a r e  not upheld, i t  does not seem reasonable 
that the Fund should bear the f u l l  burden of their legal advice. 
One alternative would be for the Fund to provide half the expense 
of  a staff' advocate; the other half could be pi2vided by the Staff 
Association. 

Article X X  

A s  I said during the Board meeting, I would favor some degree 
of retrcactivity. Since the Grievance Committee is already empow- 
ered ta review the administration of  existing regulations, to 
restrict the tribunal to reviewing amendments o f  regulations would 
imply, at least initially, that the scope of the tribunal's cam- 
petence would, in essence, be no broader than the jurisdiction now 
exercised by the Grievance Committee.'' In my view, the proposal 
to limit tribunal review of regulations t o  those approved a f t e r  
che date of the Executive Board 's  approval of the statute bare;:{ 
address as this concern. 
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i t  has  been a r m e d  t h a t  a l lowing  t h e  t r i b u n a l  t o  review 
e x i s t i n g  r e g u l a t i o n s  ;.auld, i n  some s e n s e ,  be u n j u s t ,  s i n c e  
management and the  Board cou ld  be h e l d  accoun tab le  f o r  a c t i o n s  
taken p r i o r  t o  t h e  t r i b u n a l ' s  e x i s t e n c e .  T h i s  argument.  q u i t e  
r e a s o n a b l y ,  s u g g e s t s  t h a t  Fund employees shou ld  n o t  be a b l e  t o  
apply  f a r  damages incu r red  p r i o r  t o  t h e  i n t r o d u c t i o n  o :he 
T r i b u n a l .  However, this argument does n o t  imply t h a t ,  i f  a p r e -  
e x i s t i n g  r e g u l a t i o n  i s  i n c o n s i s c e n t  w i th  " g e n e r a l  p r i n c i p l e s  o f  
l a w , "  employees should  be r e s t r i c t e d  from a p p l y i n g  f o r  damages 
t h a t  might a r i s e  fo l lowing  t h e  t r i b u n a l ' s  i n t r o d u c t i o n  t h a t  r e s u l t  
from p r e - e x i s t i n g  r e g u l a t i o n s .  Thus,  I would propose t h a t  t he  
t r i b u n a l  be r e s t r i c t e d  from a r e t r o s p e c t i v e  review of  e x i s t i n g  
r e g u l a t i o n s ,  b u t  be  ? e m i t t e d  t o  unde r t ake  a p r o s p e c t i v e  review 
of such r e g u l a t i o n s  

Mr. Dawson submitced t h e  fo l lowing  s t a t e m e n t  f o r  t h e  r e c o r d :  

I t  is i m p o r t n r i c  :or  t h e  s t a f f  to have a forum f o r  fair 
h e a r i n g s  t o  resolvtr. personnel  m a t t e r s .  However, t o  our  knowledge 
t h e r e  have been n o  i s s u e s  o r  c a s e s  t h a t  have n o t  been s a t i s f a c -  
t o r i l y  r e s o l v e d  under e x i s t i n g  Fund p rocedures .  To our  mind, 
t h e r e f o r e ,  i t  i s  s c i l !  no t  c l e a r  t h a t  t h e  c r e a t i o n  of a n  
a d m i n i s t r a t i v e  t r i b u n a  1 i s  e s s e n t i a l .  

None the le s s .  % e  recognize  t h a t  a consensus has  emerged i n  che 
Board t o  e s t a b l i s h  a ~ r i b u n a l ,  and w e  would l i k e  t o  work w i t h i n  
t h a t  u n d e r s t a n d i n g .  T h i s  i s s u e  has  been s u b j e c t  to l eng thy  
c o n s i d e r a t i o n ,  and w e  agree  t h a t  i t  should  be s e t t l e d  as quickly 
as p o s s i b l e - - i n  p s r c i c u l a r  b e f o r e  ano the r  change i n  the  major 
p l a y e r s  i n  t h i s  d i s c u s s i o n  t akes  p l a c e .  

A t  t h e  same t i m e  we c a u t i o n  a g a i n s t  e x c e s s i v e  h a s t e .  The 
Execut ive  Board i s  beLng c a l l e d  on t o  make a d e c i s i o n  t h a t  could  
alter t h e  d i r e c t t i o n  O E  the  Fund as w e l l  as l i m i t  t h e  a b i l i t y  o f  
the  Board and makigement t o  under take  t h e i r  o b l i g a t i o n s  de f ined  
under A r t i c l e  XI1 of  t h e  Articles of  Agreement. We b e l i e v e  that 
t h e  i s s u e s  be fo re  u s  a r e  c r i t i c a l  enough n o t  t o  be dqcided S O  
q u i c k l y  s o  a s  t o  l e a v e  ou t s t and ing  i s s u e s  un reso lved  f o r  t h e  sake 
of  s p e e d i n e s s .  The key o u t s t a n d i n g  i s s u e  which has  y e t  t o  be 
adequa te ly  r e so lved  i s  the  impact of  t h e  proposed t r i b u n a l  on 
t h e  e f f e c t i v e  j u r i s d i c t i o n  of  t he  Board and of management. 

A s  c u r r e n t l y  des igned ,  t h e  t r i b u n a l  w i l l  have a n  important  
b u t ,  a t  t h i s  s t a g e ,  s t i l l  unknown impact on t h e  Execut ive Board ' s  
o p e r a t i o n s .  For example, the  c r e a t i o n  of  t h e  t r i b u n a l  will e f f e c -  
t i v e l y  i n t r o d u c e  a s t r o n g  new p a r t i c i p a n t  i m p l i c i t l y  p r e s e n t  a t  
eve ry  Board meet ing on a d m i n i s t r a t i v e  m a t t e r s .  Th i s  w i l l  i n e v i t a -  
b l y  a l t e r  t h e  ba l ance  i n  Board d i s c u s s i o n s .  A l s o ,  t h e  t r i b u n a l ' s  
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i n t e r p r e c a t i o n s  over  t ime xi11 b u i l d  a l a r g e l y  irrevors i b l e  b l o c k  
o f  op in ion  t h a t  would be Largely o u t s i d e  t h e  B o a r d r s  reach, 2s 

well as  p o s s i b l y  i n c o n s i s t e n t  w i t h  Board d e c i s i o n s  and wi th  t h e  
p o l i c y  advice  i t  g ives  t o  member c o u n t r i e s .  
t h e  Execut ive  Board is l i k e l y  t o  f e e l  r e s t r a i n e d  from a c t i v e l y  
i n t e r f e r i n g  wi th  c r i b u n a l  d e c i s i o n s .  For example, t h e  avenues 
c u r r e n t l y  proposed f o r  r e v e r s i n g  a t r i b u n a l  d e c i s i o n  a r e  r a r e l y  
l i k e l y  t o  be t aken .  

F i n a l l y ,  as a r u l e ,  

Together  t j i t h  t hese  u n c e r t a i n t i e s ,  t h e r e  is ano the r  major 
unknown. A s  a & r o u p ,  Execut ive D i r e c t o r s  have l i t t l e  knowledge 
o f  what t h e  " g e n e r a l l y  recognized  p r i n c i p l e s  o f  i n t e r n a t i o n a l  
a d m i n i s t r a t i v e  law" are, y e t  t h e  c u r r e n t  framework proposed 
f o r  Eoard approval  s t a t e s  t h a t  t h i s  w i l l  be  t h e  b a s i s  f o r  t h e  
t r i b u n a l ' s  d e c i s i o n s .  We b e l i e v e  t h a t  t h e  Fund, i n c l u d i n g  
t h e  s t a f f ,  c o r r e c t l y  s e e s  i t s e l f  as a c u t  a p a r t  from o t h e r  
i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  and t h a t  p a r a l l e l i s m  with o t h e r  
i n t e r n a t i o n a l  o r g a n i z a t i o n s ,  f o r  example, t h e  United Nat ions  o r  
I n t e r n a t i o n a l  L a b o r  Organ iza t ion  ( I L O ) ,  i s  n o t  a n  o b j e c t i v e  of 
t h e  Fund. The s r a f f  paper argues t h a t  " t h e  [ o t h e r  i n t e r n a t i o n a l  
o r g a n i z a t i o n s ' ]  t r i b u n a l s  have r e a f f i r m e d ,  i n  a wide range of  
c o n t e x t ,  t h a t  i n t e r n a t i o n a l  o r g a n i z a t i o n s  have broad power to 
adop t  arid modify p o l , i c i e s  concern ing  t h e  terms and c o n d i t i o n s  o f  
employment, a s  -parr o f  t h e i r  mandate t o  c a r r y  our t h e  purposes  o f  
t h e  o r g a n i z a t i o n . "  iiowever, t h e  World Bank T r i b u n a l ' s  de Merode 
c a s e ,  presumabi-y pe r t  o f  t h e s e  " g e n e r a l l y  recognized  p r i n c i p l e s , "  
c l e a r l y  s t a t e s  t h a t  c h i s  power i s  r e s t r i c t e d  i n  n o t i n g  t h a t  " t h e  
fundamental  and e s s e n t i a l  element of  the  c o n d i t i o n s  of  ernplo_yment 
may n o t  be amended u n i l a t e r a l l y .  'I 

Consider  t h a t  che Fund's t r i b u n a l  could  have the  power t o  
o v e r r i d e  a Board d e c i s i o n ,  when, f o r  example: t h e  Board approves 
an  element  i n  a down-grading program which p r e v e n t s  down-graded 
employees a t  chi.. maximum of  the  lower grade from r e c e i v i n g  
p e r i o d i c  pay inc rkases  a f t e r  a two-year " g r a n d f a t h e r i n g "  p e r i o d ;  
t h e  Board approves t., element  in a r e o r g a n i z a t i o n  which r e q u i r e s  
employees t o  s i g n  r e l e a s e s  when accep t ing  an  enhanced r e t i r e m e n t  
package; t h e  Ijoard approves a lower ing  of  t h e  payout  formula i n  
t h e  pens ion  p l an  a t  t h e  same time t h a t  i t  takes  a compensating 
measure and r a i s e s  s a l a r i e s ;  o r ,  t h e  Board dec ides  n o t  t o  g r a n t  
periodic s a l a r y  i n c r e a s e s  reflecting changes i n  t h e  c o s t  of l i v -  
ing because s a l a r i e s  i n  comparator markets had been s t a g n a n t  o r  
d e c l i n i n g ,  o r  budget e x i g e n c i e s  i n  t he  Fund made t h a t  i n a d v i s a b l e  

The f i r s t  t v o  o f  t h e s e  dec i s ions  were ove r r idden  by the  World 
Bank Admin i s t r a t ive  T r i b u n a l ,  t h e  t h i r d  by t h e  TLO A d m i n i s t r a t i v e  
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Tr ib i ina l ,  and a d e c i s i o n  a g a i n s t  t h e  f o m t h  is a l o g i c a l  e x t e n s i o i ~  
of  the de llerode case,  which t h e  s t a f f  paper  appears  t o  c o n s i d e r  
a c c e p t a b l e  l a w .  

I n  view o f  t h e  ccncerns  voiced  above, we would sugges t  t h a t  
a compromise be developed t h a t ,  whi le  n o t  s a c r i f i c i n g  i n d i v i d u a l  
s t a f f  member's r i g h t s ,  provides something of a s a f e t y  net f a r  t h e  
Execut ive  Board. The Execut ive Board shou ld  be r e spons ive  t o  
s t a f f  b u t  n o t  so  much t h a t  i t  r e l i n q u i s h e s  the  management respon-  
s i b i l i t i e s  e n t r u s t e d  1-0 i t  by t h e  Board of  Governors .  Some a s s u s -  
ance  is needed t h a t  the  t r i b u n a l  i s  c l e a r  and c o n s t r a i n e d  and w i l l  
n o t  o v e r r i d e  Board d e c i s i o n s  o f  a p o l i c y  n a t u r e .  

To b e t t e r  understand the  i m p l i c a t i o n s  of  our  d e c i s i o n  on rhc 
t r i b u n a l ,  w e  sugges t  t h a t  t h e  s taff  p repa re  a s h o r t  sumnlary o f  t h e  
" g e n e r a l l y  recognized p r i n c i p l e s  of  i n t e r n a c i o n a l  a d m i n i s t r e t i v e  
law" t h a t  expands on those  examples provided  i n  the  paper  under 
c o n s i d e r a t i o n .  The summary would be a more sys t ema t i c  and 
comprehensive- - b u t  s t i l l  concise- - rev iew of  key c a s e s  i n  areas 
where the t r i b u n a l  i s  Eixpected t o  be a c t i v e .  I t  would a l s o  be 
h e l p f u l  i f  s t a f f  could d e s c r i b e  how a h y p o t h e t i c a l  c a s e ,  l i k e  & 
Merode, would proceed under t h e  pr ,edures  i n  t h e  proposed 
s t a t u t e  . 

For t h e s e  reasons, ishire w e  would be more comfor tab le  w i t h  
t h e  t r i b u n a l  in an advisory  r o l e ,  we would be prepared  t o  sup-  
p o r t  Ar t i c l e  I1 of the  proposed s t a t u t e  i f  t h e  t r i b u n a l ' s  juris- 
d i c t i o n  is a p p r o p r i a t e l y  conta ined  under subsequent  A r t i c l e s .  
A d d i t i o n a l l y ,  we do not  b e l i e v e  t h a t  t h e  S t a f f  Assoc ia t ion  shou ld  
have t h e  a b i l i t y  t o  cha l lenge  the  l e g a l i t y  of r e g u l a t o r y  clecisioT'ls 
on b e h a l f  o f  Fund s t a f f  members; t h e r e f o r e ,  A r t i c l e  I I ( l ) ( c j  
should be aropped. i iegarding A r t i c l e  II(2) ( a ) ,  we van t  tc r e s e w s  
our  views a t  thi.s ~ i m e  on whether t h e r e  should be a distinction 
between " i n d i v i d u a i  d e c i s i o n s "  and " r e g u l a t o r y  d e c i s i o n s .  I' Fur-  
t h e r ,  w e  would s u g g e s t  t h a t  t h e  phrase  " t aken  i n  the  admin i s r r a -  
t i o n "  be r ep laced  by " r e l a t i n g  t o  t h e  c o n t r a c t  of employment o r  
t h e  terms and cond i t ions  of  employment," as the  prcjposed language 
i s  more f a m i l i a r  and narrower i n  s cope .  We s t r o n g l y  b e l i e v e  t h a t  
t h e  p h r a s e  i n  b r a c k e t s  w i t h i n  A r t i c l e  I I ( Z ) ( b )  should  be r e t a i n e d ,  
and i d e a l l y  it should be extended t o  r ead  " o r  by t h e  Execut ive 
Board ."  F i n a l l y ,  it would not  be p roduc t ive  :o i nc lude  concrac-  
t u a l  employees as  " s t a f f  members. I' 

I n  l i n e  wi th  tlhe arguments made above,  we f e e l  t h a c  t h e  
second sen tence  o f  A r t i c l e  111 remains f a r  too  u n c e r t a i n  and o p e n ,  
w h i l e  t h e  t h i r d  sen tence  does n o t  e s t a b l i s h  adequate  l i m i t s .  We 
a l s o  b e l i e v e  t h a t  t h e  f o u r t h  sen tence  of A r t i c l e  T I 1  should be 
mod i f i ed ,  o r  i n t e r p r e t a t i v e  language be added,  s o  t h a t  t h e  meaning 
is c l e a r .  



B r i e f l y  o u r  vie,Js on o t h e r  t r i b u n a l  issues and A r t i c l e s  c?re 
as follows: 

The t i m e t a b l e  f o r  f i l i n g  o f  a n  a p p l i c a t i o n  Is adequate  as  
d e s c r i b e d  i n  t h e  A r t i c l e s ,  p a r t i c u l a r l y  a s  p r o v i s i o n  is made f o r  
a waiver of t h e  t ime l i m i t s .  

The p r o c e s s  f u r  a p p o i n t i n g  members of t h e  t r i b u n a l ,  p e r  
A r t i c l e  VII, i s  a p p r o p r i a t e ,  e x c e p t  t h a t  we would sugges t  t h a t  
the p h r a s e  "and w i t h  t h e  a p p r o v a l  of  t h e  Execut ive  Board ,"  which 
is the p r e c e d e n t  s e t  i n  t he  World Bank A d m i n i s t r a t i v e  T r i b u n a l ,  
be added t o  t h e  end  o f  A r t i c l e  VII(l)(b). S i m i l a r l y ,  w e  zigree 
w i t h  t h e  p r o c e d u r e ,  proposed i n  A r t i c l e  X ,  by which t h e  Managing 
D i r e c t o r  may w i t h h o l d  ev idence  because  o f  t h e  secret  n a t u r e  of 
the document.  However, we would be open t o  c o n s i d e r  a compromise 
where t h i s  A r t i c l e  i s  amended t a  allow i n  camera viewing o f  
s ens i t i ve  documents.  

With r e g a r d  to A r t i c l e  X f V ( L i j ,  and i n  o r d e r  t o  b e t t e r  unde r -  
s t a n d  t h e  concept  o f  a s t a f f  a d v o c a r e ,  it would be h e l p f u l  t o  have  
a t i t t l e  more in fo rmae ion ,  p a r t i c u l a r l y  on c o s t s ,  r e g a r d i n g  t h e  
d i f f e r e n t  o p t i o n s .  Some e s t i m a t e  might be p o s s i b l e  by c o n s i d e r i n g  
the  experience o f  t h e  Bank ' s  t r i b u n a l .  Our i n i t i a l  v iew,  though, 
is the awarding of c o s t s  shou ld  be l e f t  t o  t h e  d i s c r e t i o n  o f  t h e  
t r i b u n a l ,  which can  t a k e  i n t o  lccount a wide range of f a c t o r s  
beyond whether  an  i n d i v i d u a l  has  a f i n a n c i a l  and s u b s t a n t i v e  need 
f o r  l e g a l  r e p r e s e n t a r i o n .  The Fund i n  any c a s e  should  n o t  be  
o b l i g e d  t o  s u b s i d i z e  l e g a l  f e e s  c h a l l e n g i n g  i t s  d e c i s i o n s .  

Regard ing  A r t i c l e  X V ,  we have a i  ready sugges t ed  compromise 
l anguage .  I n  any c a s e ,  w e  s t r o n g l y  s u p p o r t  r e t a i n i n g  some form 
o f  t h i s  p r o v i s i a n .  I f  t he  Fund i s  l i k e l y  t o  bea r  a s i g n i f i c a n t  
p o r t i o n  o f  a p p l i c a n t s '  c o s t s  u.nder A r t i c l e  XIV(4). i c  i s  o n l y  
e q u i t a b l e  t h a t  an a p p l i c a n t ,  i n  t h e  r a r e  case where h i s  a p p l i -  
c a t i o n  i s  " m a n i f e s t l y  wi thou t  f o u n d a t i o n , "  bear  t h e  Fund's C O S T S .  

That r u l e  appea r s  t o  have b e e n  a c c e p t e d  i n  p r i n c i p l e  i n  b a t h  t h e  
U n i t e d  N a t i o n s '  and t h e  World Bank's  A d m i n i s t r a t i v e  T r i b u n a l s .  


