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1. Section 4 of “Legal Aspects of Capital Movements Under an Amendment of the 
Articles - Further Considerations”’ contains a general discussion of the implications of the 
proposed amendment of the Fund’s Articles on other international agreements. As noted in 
that section, it is assumed that members do not intend for the amendment to modify 
automatically the terms of existing agreements in circumstances where the rights and 
obligations under the amendment diverge’ from those already established under these 
agreements. It is recognized, however, that signatories of some, but not all, agreements 
may wish to modify the terms of these treaties so as to ensure harmonization with the 
amended Articles, particularly in circumstances where the provisions in question provide for 
consistency with the Fund’s Articles, but were drafted in the context of the existing Articles. 
As has been noted, Articles XI and XII of the Genera1 Agreement on Trade and Services (the 
GATS) are the most important examples of such provisions. This supplement discusses the 
implications of the proposed amendment on these provisions, the text of which is attached. 

I. ARTICLESXIANDXIIANDTHEFUND'SEXLSTINGART~CLES 

2. Article XZ of the CATS generally prohibits GATS signatories from applying 
restrictions on international transfers and payments for current transactions relating to their 
specific commitments. Article XI provides, however, that nothing in the GATS will “affect the 
rights and obligations” of Fund members under the Articles, including the use of exchange 
actions which are “in conformity” with the Articles of Agreement. Deference to members’ 
rights and obligations under the Articles is qualified by an important proviso: Article XI 
provides that GATS signatories may not impose restrictions on any capital transactions 
inconsistently with their specific commitments regarding such transactions, except under 
Article XII of the GATS or “at the request of the Fund” 

3. Article XII of the GATS sets forth a number of conditions under which a signatory 
can impose restrictions in the “event of serious balance-of-payments and external financial 
diffkulties or threat thereof’. One of the conditions set forth in this Article is that the 
restrictions “be consistent with” the Fund’s Articles. 

’ SMl97/209 (S/12/97), 
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4. The relationship between Article Xl and XII of the GATS and the existing Articles 
has been described extensively in previous staff papers.2 The essential elements can be briefly 
summarized as follows. 

5. Regarding resrricrions on currenrpnymenrs and rrunsfers, Articles Xl ensures that 
the exercise by a member of its rights under the Articles to impose or maintain such 
restrictions (either because they have been approved for temporary balance of payments 
reasons or because their maintenance is authorized under the Fund’s transitional provisions) 
will not give rise to a breach of a signatory’s obligations under the GATS Conversely, the 
GATS is precluded from permitting a signatory to impose a restriction on a current payment 
relating to a commitment under the GATS if the restriction is not consistent with the Articles 
because, for example, it has not been approved by the Fund. 

6. Regarding restrictions on cnpiral movements, as a general rule, these restrictions will 
only be permitted if they meet all of the conditions set forth in Article XII of the GATS (see 
attached). The exception to this general rule would be restrictions imposed “at the request” of 
the Fund. The only provision of the existing Articles that explicitly gives the Fund the 
authority to request the imposition of restrictions is Article VI. Section I, which authorizes 
the Fund to request their imposition as a means of protecting the Fund’s resources from being 
used to finance large or sustained capital outflows. These restrictions do not need to meet the 
additional conditions set forth in Article XII. 

II. ARTICLES XI AND XII AND THE PROPOSED AMENDMENT 

7. The adoption of an amendment of the Articles that would give the Fund jurisdiction 
over capital movements would raise a number of issues regarding Articles XI and XII, the 
resolution of which will require interpretations of these provisions. 

8. W ith respect to Article X1, at least two issues arise. First, would restrictions on 
capital movements imposed “at the request” of the Fund be interpreted as including 
restrictions imposed at the request of the Fund in accordance with the authority granted 
under the proposed amendment? As has been discussed in staff papers, the amendment will 
need to give the Fund the authority to make such requests if it is decided that the Fund should 
have the authority to make the imposition of capital restrictions a component of its 
conditionality.’ Second, would restrictions on capital movements that have been approved by 
the Fund under its new jurisdiction need to meet the additional conditions of Article XI1 or, 

2 See “The Relationship of the World Trade Organization With the Fund - Legal Aspects” 
SM/94/303 (12/20/94); see also “The Relationship between the Multilateral Agreement on 
Investment and the International Monetary Fund” (EBDI96/113)(8/30/96). 

3 See SM/97/209(8/12/97), pp. IO-I I; see also, SM/97/173(7/1/97), p.24 
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alternatively, would such approval be treated under Article X1 as automatically bringing these 
measures into conformity with signatories’ obligations, i.e., would capital restrictions 
approved by the Fund be treated in the same way by the GATS as current restrictions 
approved by the Fund? For instance, would it be possible to interpret restrictions imposed “at 
the request ofthe Fund” as including restrictions that have been approved by the Fund? 

9. Regarding Article XII, the question arises as to whether the term “consistency with” 
the Fund’s Articles will be interpreted on the basis of the provisions of the Articles that 
existed when the GATS entered into force (i.e., the existing Articles) or whether, 
alternatively, it will be interpreted as taking into consideration subsequent amendments to the 
Articles. If the first interpretation is followed, restrictions on capital movements imposed by 
signatories of the GATS could meet the conditions of the safeguard provisions of Article XII 
ofthe GATS, even in circumstances where these restrictions had not been approved by the 
Fund under the amendment. If the second interpretation is followed, Fund approval of such 
restrictions would be required (unless the restrictions are maintained under the transitional 
provisions), as is presently the case for restrictions on current payments and transfers. 

10. Another issue relates to the existing scope of Article XII. If it is determined that, 
absent an amendment of the GATS, capital restrictions approved by the Fund will still need to 
meet all the conditions of Article XII, would this Article be broad enough to cover not only 
restrictions on capital outflows but also restrictions on capital inflows? Based on the staffs 
understanding, no authoritative interpretation has been rendered as to whether 
Article XII covers restrictions on both outflows and inflows. 

11. Although the Fund staff has expressed its views on the above issues on previous 
occasions, it needs to be emphasized that the resolution of these questions will require 
interpretations of the GATS in accordance with the provisions of that agreement Under 
Article IX:2 of the Agreement establishing the World Trade Organization. the WTO 
Ministerial Conference and General Council have the exclusive authority to adopt 
authoritative interpretations of the GATS. In addition, dispute settlement panels established by 
the Dispute Settlement Body of the WTO may interpret relevant provisions of the GATS in 
the context of specific disputes, although such interpretations are not binding in subsequent 
cases. 

12. A related issue is whether a finding by the Fund that a measure is “consistent with” the 
Fund’s Articles for purposes of these GATS provisions (either prior or subsequent to an 
amendment) will be treated as conclusive by all organs of the WTO. Under the terms of the 
decision adopted by the General Council of the WTO when it approved the Agreement 
between the Fund and the WTO, “views” of the Fund “submitted” to the Chairman of the 
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Dispute Settlement Body on a question of whether a measure is consistent with the Articles 
are not required to be treated as authoritative by the relevant dispute settlement panel.” 

4 This issue is discussed in EBD/96/145 (1 l/7/96) and EBD/96/149 (1 l/19/96) 
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ATTACHHENT 

EXT):ACTS ??FtOM THE GATS 

.Pnymenir and Tranfcrs 

I. Exccpr under rhc circumstances enviszgcd in Anick XII. a Mcmbu shali 
nor apply rcstricrions on inrcmational Uansfcrs and paymcnls for t~rrcni zRnsa.c- 
lions r&ring to if-5 spccilic commitmcnu. 

2. Kothing in this Agr~~mci~~ shall affcc~ tic righU and obligzri&s-of the 
mcmbcrs of the Intunarional MO~CLXY Fund under fix Anicks df A~zmax 
of the Fund. including the use of exchange zuions which arc in conformiry with 
the ~nklcs of Agrccmcn~ provided ihat a Memkr shzll nor impose rcsuictions 
on my czpitzl uansactions inconsisrcnrly with iuspfzificcommitmcnrs reguding 
such rrznsactions. except under Aniclc XII or z( tic rcqucsr of rh: Fund. 

Resiricrions 10 Safeguard the Ea.Lm:c of Paymms 

I. In tic cvcni of saious balance-of-paymars 2nd cxtcrnrl financial diffi- 
culcics or rhrcx thereof. ; Member may adopt or mainrrin rcsuictions on rrade 
in sc~viccs on which in I-ZS unda%ka spccitic commitmcncs, including on pay- 
ments or. rransfcn for rransacridns related Lo su& comniicmcnts. Ir is rcco,~ 
rhar p.znicu!zrjksurcs on tie balznce of paymcnrs of a Merob& in tbc process 
of economic dcvclopmcnc or CKXIO~~C Qansitioa may ncccnitaic r.he use of 
rcwicions 10 cnsurc. infer afiu. the mainccnmx of a lcvcl of tinzaciz! rcsxv~ 
adcquirc for rhc implanen+ion of its programme of economic development or 
economic uansition. 
2. 7’bc rcsuiuiotis referred fo in parqaph 1: 

(2) sball~not discrimiiztc among M~mbcrs: 

(0) shall be qxuisxnr &-I the tick of Agrecmcnc of fix Inca-~- 
&ma! ti40+1y Fund; 

Cc) sha!l avoid unn&cssq damage to tic commercial. economic and 
tinaxial inracsu of any orbcr Mcmbeq 

Cd) shall not exe& those ncccgary to deal wirb the circumnanccs 
dacribcd in paragraph I; 

(cl shall be rcmpazy and be pluzd out progxssixly .z.s tie situation 
spc+iai in paragraph 1 improva. 
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3. In dckxmining rhc incidcncc of s~cl~~rcstrictions. Mcmbcrs may give 
priority (0 the supply of services which arc more CsscnIiZl 10 lhcir economic or 
developmcnr programmes. 14ow~r. such rcsvicrions shall not be adoprcd or 
mainrained for the purpose Of pfOWting a particular service sector. 

4. Any rcsuicrions rdoptcd or mainrained under pzzzgaph I. or any chan:cs 
chcrein. shall be promptly notified (0 the Gcnaal Council. 

5. (a) Members applying the provisions of this Article shall consch 
promptly wkh the ‘Cornmictcc 0” Erlance-of-Payment Rcstictions on rcscric- 
cions adop!ed under this AI%c~c. 

(b) The Ministerial C~nf~rcnce shall cslablish ?;occdurcs‘ for ptriodic 
consulraions with ihe objccdw 0: cabling such rccor;lz!cndarions to be mzde 
to the Member concerned 8s li nx)’ d-m rpproprixc. 

(c) Such consulrations Shall ?.sscss the brlancc+f-peymcnr siruztion of 
tie Member concemcd and rhe re.%riaions adopted or tincaincd under rhis 
Ankle. taking into account infer alit. such faaors LS: 

(i) tic nz~ure and ,cxxm of tic balzncc-of-paymenu and tic 
cxicm21 financizl difficulks: 

(ii) the cxremal economic and uading environmen; of the cot- 
sulring Mcmkr; 

(iii) alrcmativc Corrective r~~surcs wuhich may be rvziiablc, 

(d) The consulrations shal! address tic comp!kncc of any resuictions 
with paragraph 2, in pticular fix progressive phaseour ofrcstiuions in aczord- 
ancc with paragraph 2(c). 

(e) In such consultations. all findings of swkkal and other fzus 
pra~nted by the Incemational Monetary Fund rekins to foreign exchange. 
monemy resavcs and balance of paymau. shall be xcepted and conclusion 
shall be based on the asscssmcn~ by the Fund of the balznce-of-paymcnu and rhc 
cxtcmal f-ial situation of the consulting Member .J 
6. If a’Manber which is not a mcmk of the Inrcmarional,&4onewy Fund 
wishes to apply tic provisions of this tick. the h&iskal?o~fcrc.nc shall 
establish a review procedure and any other proaxiures neccss~y. 

' h ir undcmood b*c *c procodurc7 under *m;.z:b 5 r!zJll k hc YTC 2s 67.c GAIT 199: po 
CcduEcr 




