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1. BASELCOREPRIR:CIPLESFOREI;~ECTIVEBANKIR'GSUPER\~ISION 

A. General 

1. This assessment of Jersey’s compliance with the Base1 Core Principles for Effective 
Banking Supervision has been completed as part of the IMF offshore financial sector (OFC) 
assessment program.’ Completion of a formal assessment serves several purposes. First. it 
benchmarks the current state of banking supervision recognizing that there have been 
extensive changes in the last years. Second. it suggests a number of further improvements or 
changes. Thus. this report provides a key input for the development of an action plan to move 
toward full compliance with the Core Principles (CP). The assessment team expresses its 
thanks to the staff Commission who cooperated in the completion of the assessment. 

Information and methodology used for assessment 

2. This assessment of the effectiveness of banking supervision was based on an 
examination of the legal framework, both generally and as specifically related to the financial 
sector, the self-assessment of the CPs. and extensive discussions with the staff of the Jersey 
Financial Services Commission (Commission), the external auditors, and the management of 
commercial banks. 

Institutional and macro prudential setting, market structure 

3. Jersey’s financial system is dominated by private banks that provide asset 
management for high-net-worth individuals who are attracted to the jurisdiction by low taxes; 
a secure legal environment; a convenient location close to the main European financial 
markets; and experienced private sector professionals and firms accustomed to providing 
wealth-management services. At the end of June 2002. 62 banks were registered compared 
with 70 a year earlier. The decrease reflects the continuing consolidation in the international 
industry, and the ongoing pressure within groups to streamline operations and reduce 
duplication. There are 38 subsidiaries and 24 branches of banks from 16 different countries. 

4. The Commission is a statutory body corporate, set up under the Financial Services 
Commission (Jersey) Law 1998 (FSCL). The Law established the Commission as an 
independent body with a Board of Commissioners as the governing body. The Commission is 
accountable for its overall performance to the Parliament also known as States of Jersey 
through the Finance and Economics Committee (F&E). 

5. The legislation relating to banking is the Banking Business (Jersey) Law, 1991 
(BBL). It sets out a regime for the licensing of banks to carry out deposit-taking business and 
the supervision of those banks. Inter alia, it gives the Commission the ability to impose 

’ The Base1 Core Principle assessment was conducted by Jack Heyes and Marcel Maes 
(Consultants MFD) 



conditions on licensees and provides for penalties for breaches of the legislation and for the 
revocation of licenses. 

General preconditions for effective banking supervision 

6. Jersey has a sound and generally effective framework for the regulation and 
supervision of banking activity. Jersey’s effective licensing authority is supplemented by 
comprehensive criteria to ensure a consistent understanding of permissible activities and 
requirements. 

7. The Commission prescribes that banks maintain minimum risk based capital 
requirement of 10 percent and where appropriate a higher minimum requirement can be 
imposed on individual institutions. 

8. The Commission has developed guidance in the form of route planners to ensure a 
consistent approach for conducting its inspections. Route planners have recently been 
developed for corporate governance and credit risk. 

9. The Commission’s approach to supervision requires that it pay close attention to the 
internal controls applied by the banks. When dealing with internal audit the FSC takes into 
consideration its independence, access to senior management and the Board, its risk 
assessment and quality control processes and technical experience and training programs. 

10. The legislation and secondary regulations, which govern bank accounting, represent a 
valid basis for the supervisory authority. Jersey incorporated banks must produce “true and 
fair” audited accounts to the Commission. 

11. While informal oral and written communication with management is a common form 
of remedial action utilized by the Commission, it has a range of powers, including powers to 
impose conditions, appoint inspectors and to revoke registration. 

12. The Commission has wide gateways for the sharing of information with home and 
host country supervisors. 
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B. Detailed Assessment 

Table I. Detailed Assessment of Compliance with the Base1 Core Principles 

Principle 1 Objectives, Autonomy, Powers, and Resources 
An effective system of banking supervision will have clear responsibilities and objectives for each 
agency involved in the supervision of banks. Each such agency should possess operational 
independence and adequate resources. A suitable legal framework for banking supervision is also 
necessary. including provisions relating to the authorization of banking establishments and their 
ongoing supervision; powers to address compliance with laws? as well as safety and soundness 
concerns; and legal protection for supervisors. Arrangements for sharing information between 
supervisors and protecting the confidentiality of such information should be in place. 

Principle l( 1) An effective system of banking supervision will have clear responsibilities and objectives for each 

Descriptic 
agency involved in the supervision of banks. 
The Commission. through its Board of Commissioners. is responsible for the supervision of the 
banking industry of Jersey. The Commission took over the r-esponsibilities of the Financial Service 
Department on July 1. 1998. The Commission is the sole regulator of banks in Jersey. 

The FSCL and the Banking Business (Jersey) Law (BBL) lay out the Commission’s objectives ant 
responsibilities with respect to banking supervision. 

Article 7 of the Commission Law states that the Commission shall in particular have regard to: 

The t-eduction of risk to the public of financial loss due to dishonesty. incompetence or malpractice 
by. or the financial unsoundness of: persons carrying on the business of financial services in or 
from within Jersey; 

The protection and enhancement of the reputation and integrity of Jersey in commercial and 
financial matters: and 

The best economic interests of Jersey. This is supplemented by Article 5 of the Commission Law 
that states. “The Commission shall be responsible for: 

the supervision and development of financial services provided in or from within Jersey: 

providing the States of Jersey (the States). any Committee of the States or any other public 
body with reports. advice. assistance and information in relation to any matter connected with 
financial services: 

preparing and submitting to the F&E Committee recommendations for the introduction. 
amendment or replacement of legislation appertaining to financial services. companies and 
other forms of business structure: and 

such functions in relation to financial services or such incidental or ancillary matters.” 

The BBL is based upon the U.K. Banking Act 1987. It is scheduled for replacement in 2003 via at 
extension of FSL. which currently extends to investment and trust company business. 

Article 6 of the BBL states that the Commission is responsible for the supervision of persons 
registered under that law. 

In addition to this. the Commission’s annual r-eport states that its key purpose is “to maintain 
Jersey’s position as an international finance center with the highest regulatory standards by: 
reducing risk to the public: 

. protecting and enhancing Jersey’s reputation and integrity: 

. safeguarding Jersey’s best economic interests: and in pursuit of the above 

. contributing to the fight against financial crime.” 
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Article 9 of the BBL (which deals with the refusal and revocation of registration) together with the 
Commission’s published Guide to the Banking Business (Jersey) Law 1991 (guidance notes) and 
policy statements set out minimum criteria for the licensing of banks. 

The nature of the banking environment within Jer-aey reflects the fact that the vast majority of banks 
ar-e branches OI- subsidiaries of major- international banks with parents operating from other- 
jurisdictions such as the United Kingdom. France. Germany. Canada. and the United States. 

In the case of a Jersey incorporated bank. the Commission has the power to apply to the royal court 
under the Companies (Jersey) Law 1991 for the winding up of the company. where there are just 
and equitable grounds to do so. The Commission has never had to exercise this power-. 

In addition to this. the BBL provides the Commission with a range of powers to deal with banks 
that fail to meet regulatory requirements. The key powers are: 

. the issue of a condition on a license under Article 10 of the BBL: 

. the removal of an existing shar-eholder-/controller under Article 14 of the BBL: 

. the removal of a director or- manafet- under- the Third Schedule of the Business Banking 
(General Provisions) (Jersey) Order 1991 (GPO): 

. a restriction on the sale of shares under Article 16 of the BBL: 

. the appointment of reporting accountants under Article 25 of the BBL: 

. the appointment of inspectors under Article 27 of the BBL: and 

. revocation of registration under Article 9 of the BBL. 

. the issue of a public statement under Article 45B. 

The BBL was introduced in 1991 and has been amended on seven occasions since. most recently in 
March 2002. 

It is expected that banking legislation will be further amended in 2003. An amendment is proposed 
to consolidate the Commission’s existing regulatory structure. as well as to ensure that Jersey 
legislation remains effective and relevant to changing international standards concerning banking 
supervision. This amendment will be achieved via revoking the BBL and expanding the FSL to 
encompass deposit-taking business. 

Assessment 
Comments 

As a result of this change. the Commission will be able to petition the royal court to appoint 
managers to take over the operation of a registered person (licensed bank). The Commission will 
also have powers to issue Codes of Practice in relation to banking activities. which can be updated 
without the need for amendment of primary legislation. All powers to collect information and to 
take enforcement actions will be identical for banks. investment business. and trust company 
business. 
Largely compliant 
On November 19. 1999. the Report on the Review of Financial Refulation in the Crown 
Dependencies (the “Edwards Report”) was published. Mr. Edwards had been asked by the Home 
Secretary to review with the Insular Authorities then laws. systems and practices regulating their 
financial centers including CoJJaborating with overseas t-egulators. dealing with financial crime and 
register-ing companies. A Task Force was set up and asked the Commission to consider all of the 
Report’s conclusions. take action in areas within its own competence and give advice to the Task 
Force on other matters. Much has been done to establish the recommendations arising from the 
report. 

One of the Report’s recommendations addressed the need of the Commission to be? and perhaps 
just as importantly be seen to be entirely independent of the government. It has therefore agreed 
that there should be no political rrepresentative on the Board of Commissioners. The Task Force has 
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also accepted that the Commission should not be responsible for the promotion of Jersey’s finance 
industry. 

However. Article 5 of the Commission Law confers on the Commission the responsibility. among 
other- things. to develop the f-inancial services pr-ovided in OI- ft-om within Jersey. The Commission 
has inter-preted this as permitting it to develop legislation and procedures to allow it to adequately 
carry out its supervisory role. 

Notwithstanding this. the objective is capable of being interpreted in a way that would clearly not 
be pursued by any supervisory authority. Furthermore. its presence could be perceived as impair-ing 
the judgment and independence of the supervisor. though there is no evidence that it has done so. 

The BBL empowers the Commission to set supervisory policy and to provide administrative 
guidance notes. Compliance with these guidance notes is directly r-elevant to a bank’s regulated 
status and any assessment of the fitness and pt-operness of its principals. Noncompliance with the 
guidance notes is regarded by the Commission as an indication of improper conduct under Article 9 
of the BBL. However. unlike Codes. failure to follow any part of the guidance notes does not itself 
provide the Commission with express power to revoke registration or to issue a public statement 
(though these powers are available to the Commission within the context of improper conduct). The 
Mission welcomes the Commission’s initiative to develop and implement Codes of Practice for- 
deposit taking. 

The planned extension of the FSL to deposit-taking business will provide the Commission with a 
fit-m legal basis upon which to issue Codes of Practice for deposit-takers. 

Principle l(2) Each such agency should possess operational independence and adequate resources. 
Description 1 The Commission operates independently from the government and industry. The Commission’s 

Board of Commissioners is composed of nine non-executive members and they include 
practitioners from within the finance industry. users of the industry. and representatives of the 
public interest. The director general is the only executive member of the Commission. 

The States appoints Commissioners. Vacancies are advertised and the Commission makes its 
recommendation to the Finance and Economic Committee (F&E). Commissioners must have the 
necessary qualifications set out in Article 3 of the Financial Services Commission Law(FSCL). The 

~ process of appointing Commissioners is overseen by the independent Commission of 
Appointments. 

Commissioners are appointed for a period of three years. This appointment is r-enewable. The First 
Schedule of the Commission Law provides that Commissioners’ appointments can be terminated in 
only very specifically defined circumstances. 

In order to prevent any conflicts of interest. commissioners are required to disclose outside 
activities and investment holdings. on appointment and subsequently on any change. 
Commissioners must not participate in decisions where they have a conflict of interest. 

Under Article 11 of the Commission Law. the F&E Committee may give guidance and directions to 
the Commission. “Guidance” is not binding and “directions” can only be “general.” It is likely that 
guidance and directions given to the Commission in relation to other policies of the States. which 
the Commission is expected to have regard to or follow. such as those relating to population and 
immigration policies. The Committee has as yet given no guidance or directions. The Committee 
has no role in respect of regulatory decisions by the Commission. 

The Board is accountable. through the F&E Committee. to the States for the performance of the 
Commission. The chairman and director general regularly meet the president of the F&E 
Committee. or his representative. and the Committee as a whole. 

The Board prepares an annual report and a business plan. These are submitted to the Committee and 
the Committee’s assessment of them is discussed at an annual meeting of the Board and Committee. 
The Committee has recently appointed an executive officer to assist it with this process. 
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The business plan is pr-imarily a working document. identifying the task for the year ahead. so that 
each member of staff knows what is expected of them and how they contribute to meeting the 
Commission’s objectives. 

11 also acts as a key tool for the Commissioners to check that the executive is focusing on the 
overall Commission strategy. as well as to enable the Commissioners to monitor efficiency and 
effectiveness. 

’ Commission’s staff has significant expel-ience and holds a range of professional qualifications. 
including those offered by) the Institute of Chartered Secretaries: Association of Chartered Certified 
Accountants: Institute of Bankers: Institute of Chartered Accounts of England and Wales and the 
Securities Institute. A number have worked within the Commission for many years. Divisions 
generally consist of staff with a range of complimentary skills. and mechanisms have been put in 
place to ensure the efficient tr-ansfer of skills between staff where necessary. 

However. reference must be made at this point to the comments under BCP 16 as to the presence of 
a significant qualitative and quantitative resource deficit. 

All employees are subject to the Commission’s staff handbook. This covers. inter alia. guidelines 
on gifts and hospitality. confidentiality. and conflicts of interest. All employees are required to 
complete and sign a declaration cancer-ning confidentiality and conflicts of interest. and this 
includes a confirmation that an unauthorized disclosure of information is an act of gross 
misconduct that could result in instant dismissal. 

In order to ensure its salary scales are competitive. the Commission recently undertook a job 
evaluation exercise. This exercise led to the development of job hierarchies where jobs are grouped 
by skill requirement. This has resulted in the creation of pay bands for different groups of staff. The 
precise level of remuneration of a member of staff in that pay band is dependent upon individual 
performance. To ensure that the Commissionts pay structure remains competitive it has access to 
local surveys of salaries in the finance industry. The annual r-eview is conducted to ensure that both 
the job hierarchies and pay bands remain up to date. 

The Commission makes use of secondees that have expertise in particular areas. In addition. it is 
able to hire or consult with outside experts should the need arise. An arrangement currently exists 
with KPMG International in the U.K. for a secondment of four weeks per year where the specialist 
resource provided can be used to address relevant projects where a need has been identified. A 
statistician from Ernst & Young has recently finished a secondment for 12 months during which 
time she worked on the analysis of the quarterly prudential returns and large exposure reports. Two 
external consultants have recently been appointed to assist in the re-writing of the anti-money 
laundering (AML) guidance notes. 

The Commission may. and often does. require the appointment of one or more competent persons 
under Article 25 of the BBL to investigate and produce a report for submission to the Commission. 
Those appointed. typically lawyers and accountants are given wide powers to collect information 
on the institution OI- individual which is the subject of the investigation. 

The Commission’s approach to training is proactive. Skills gap analysis has been conducted for all 
staff and the results compared to a list of the skills and qualifications considered desirable for the 
different divisions. 

Staff are actively encour-aged to obtain relevant professional qualifications and as at 
March 3 1. 2002. 26 members of staff held professional qualifications and IO members of staff held 
technical qualifications. A further six staff members were studying for professional qualifications. 
Staff also has the opportunity to be seconded to other relevant positions. This may be as a 
placement with an entity in the finance sector in Jersey. to enable them to gain relevant experience. 
or to entities outside of Jersey. For example. a member of staff has recently been seconded to the 
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Financial Se]-vices Audit group of Deloitte & Touche in London. where he is gaining experience to 
be used when he r-eturns to the Commission. 

Staff regularly/ attend confer-ences and seminars and attendees are r-equired to share the knowledge 
that they gain from attending with other members of staff. Staff are required to evaluate tl-aining 
courses to assess their desirability for others. 

The Commission has a yearly training budyet covering in house courses. professional qualifications 
and conference fees. 

In-house training courses partly address banking issues. Other training courses offered include FSA 
regulation of banking. AML. on-site/off-site supervision. banking supervision leadership. capital 
adequacy and risk regulation. and risk management. 

All staff have personal development r-eviews which assess them against the core competencies for 
their role and from which a developmental action plan can be developed. This action plan is 
reviewed every six months. 

The Commission is audited annually by PricewaterhouseCoopers. external auditors. who were 
appointed by the F&E Committee in accordance with Article 20 of the Commission Law. The 
Board has also recently instigated an audit committee to enhance still further its adherence to the 
principles of corporate governance. 

Fees paid by the finance sector fund the Commission. The F&E Committee. on the 
recommendation of the Commission. sets the level of fees paid by the industry. 

As a rule. the F&E Committee has always concurred with the Commission’s recommendations. 
However. the last time the Commission approached the F&E Committee for approval of fee 
increases related to just one regulated sector the F&E Committee suggested that it would prefer to 
see an annual r-eview of all areas for which the Commission is responsible. 

The Commission will therefore be carrying out an exercise during 2002 to review all regulatory 
fees and the basis upon which they are calculated. with a view to moving to an annual. industry- 
wide adjustment in the future. 

The Commission has an objective to build up its own reser-ves to an amount equal to six months’ 
costs. 

A negotiated contribution is paid to the States’ Treasury. In 2001. the Commission’s contribution to 
the states amounted to 53.5 million. 

The Commission’s annual report. which is a public document. is also laid before the States each 
year. These provide the essential element of the accountability framework that governs the 
relationship between the Commissioners and the F&E Committee. 

Statistics on the size of the Jersey banking sector are published on a quarterly basis. The 
Commission participates in the ongoing collection and provision of data for international initiatives 
of the Bank for International Settlements (BIS). 

Banks are required to produce publicly available audited accounts. 
Largely compliant 
As noted above. one of the report’s recommendations addressed the need of the Commission to be. 
and perhaps just as importantly. be seen to be entirely independent of government. 

However. Article 1 1 of the Commission Law confers the F&E Committee the authority to give 
guidance and give in writing directions to the Commission in relation to supervision. development 
and promotion of financial services in Jersey and the manner in which any function of the 
Commission is to be carried out. 
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Principle l(3 ‘1 A suitable legal framework for banking supervision is also necessary, including provisions relating 

Article 1 1 also stipulates that it shall be the duty of the Commission in carrying out any of its 
functions to have regard to any guidance and to act in actor-dance with any directions given to it by 
the F&E Committee under this article. 

Although these directions can only be of a general nature and have never been formulated in the 
past Article 11 potentially impairs the independence of the supervisory and regulatory body. 

The Commission has to be commended for the consolidation of the regulatory legislation that has 
been undertaken as well as for the substantial progress that has been realized in order to develop 
and enhance the supervisory process. 

However. these developments represent a heavy burden in terms of resources. The annual business 
plan identifying the upcoming task as well as the necessity to continue the development of an 
adequate on-site and off-site supervisory approach illustrate the need to strengthen the resources of 
the Commission This view is also corroborated by the analysis of the Commission costing 
information regarding its five supervisory responsibilities (i.e.. without the registrar function. 
which has been historically allocated to the Commission). 

Commission Direct Costing of Supervisory Responsibilities 

(In percent) 

Total 
100 

Funds 
30 

Trust 
Companies 

28 
Inv. Bus 

18 
Banks 

16 
Insurance 

8 

The case for additional t-esources should benefit from an in-depth analysis of the supervisory 
objectives and the means needed to fulfill those objectives. A review of the business process of 
prudential supervision should be organized in order to enhance its efficiency and an appropriate 
change process should be agreed upon in the near future. The diversification and growing 
complexity of the financial products should thereby be acknowledged. 

The Mission welcomes the Commission’s recent review of its resource requirements undertaken in 
the development of the business plan for 2003 and notes that to meet these resource requirements 
the staff complement of the Compliance Division has been increased to 40 staff, with 35 currently 
in post. one of whom is an additional senior manager with significant banking industry experience. 

Jersey will also need to continue to have due regard to other developments in international 
standards. whether arising from pronouncements by the international regulatory bodies or through 
other international initiatives. 

Description 
to authorization of banking establishments and their ongoing supervision. 
Under Article 6 of the Commission Law the Commission is solely responsible for the granting of 
and withdrawal (revocation) of banking licenses. 

The BBL empowers the Commission to set policy and to provide administrative guidance without 
the need to amend primary legislation. Where guidance is not followed. then Article IO of the BBL 
provides for conditions to be imposed on registration (which are enforceable). and Article 9 for 
revocation of I-egistration. where circumstances exist which are likely to lead to the improper 
conduct of business. 

Inter alia, guidance notes. which al-e to be superseded by Codes of Practice for deposit-taking 
activities. address the following areas: 

. information to be supplied on application for registration: 

. financial risk. including capital adequacy. large exposures. and liquidity: and 

. operational risk assessment. including corporate governance and internal controls. 
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Assessment 
Comments 

Principle l(4) 

Description 

ssessment 

Largely compliant 
The banking industry has been subject to regulation for many years. allowing a body of guidelines 
to build up (modeled on the U.K.‘s requirements). 

The BBL empowers the Commission to set supervisory policy and to provide administrative 
guidance notes. Compliance with these guidance notes is directly relevant to a bank’s I-egulated 
status and any assessment of the fitness and properness of its principals. Noncompliance with the 
guidance notes is regarded by the Commission as an indication of improper conduct under Article 
9 of the BBL. However. unlike Codes. failure to follow any part of the guidance notes does not 
itself provide the Commission with express power to revoke registration or to issue a public 
statement (though these powers are available to the Commission within the context of improper 
conduct). The Mission welcomes the Commission’s initiative to develop and implement Codes of 
Practice for deposit-taking. 

However. the planned extension of the scope of the Financial Services (Jersey) Law 1998 (FSL). in 
order to include deposit-taking activities. and to repeal the BBL will provide the Commission with 
a firm legal basis upon which to issue and enforce prudential rules. all of which are currently in the 
form of guidance notes. The latter will be transferred into a number of proposed Codes. 

The opportunity has also been taken to review the existing guidance notes against current best 
practices. and. in particular. international requirements laid down by the Base1 Committee in order 
to reflect current international best practice. 

Under the FSL the Commission would also be expressly enabled to refuse or revoke a registration 
if it had reason to believe at any time that there has been a failure on the part of an applicant or a 
registered person to follow a Code of Practice issued under that Law. 
A suitable legal framework for banking supervision is also necessary, including powers to address 
compliance with laws, as well as safety and soundness concerns. 
Article 6 of the BBL states that “the Commission shall have the powers conferred on it by this Law 
and the duty generally to supervise the persons registered by it in the exercise of those powers.” It 
does this through a combination of on and off-site supervisory techniques. using a power to obtain 
information under Article 25 of the BBL. 

The Compliance Division takes responsibility for both on-site visits and off-site prudential analysis 
of banking returns. The Enforcement Division investigates suspected breaches of the BBL. 
Furthermore. the Commission can appoint others to conduct investigations on its behalf (Article 27 
of the BBL). 

Article 9(l)(b) of the BBL allows the Commission to refuse to grant an application or to revoke 
registration where it suspects that business may be improperly conducted. 

Article 25 of the BBL provides the Commission with unfettered access to all banks’ files. 

There are a number of actions that the Commission may take (or may require registered persons to 
take) in order to remedy a particular situation. The response will be measured against the perceived 
gravity of the noncompliance. 

The taking of prompt remedial action may include: 

. the issue of a condition on the license under Article IO of the BBL: 

. the removal of an existing shareholder/controller under Article 14 of the BBL: 

. a restriction on the sale of shal-es under Article 16 of the BBL: 

. the appointment of inspectors under Article 27 of the BBL: 

. the ability to make public statements under Article 45B of the BBL: and 

. revocation of registration under Article 9 of the BBL. 
Largely compliant 
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Comments The range of sanctions that can be administered by the Commission is to be completed by the power 
to impose civil or administrative money penalties. The mission has been informed that the 
Commission will seek powers to fine. 

Othel- missing powers are: 

the issuance of directions. though license conditions can have the same effect: 

the appointment of a temporary manager to oversee the affairs of the bank. though it is unlikely that 
such a power would be used. given the strict criteria applied to licensing. 

The ongoing review of the banking legislation will also address the introduction of modern 
procedures enabling business rescue rather than insolvency. 

Principle l(5) A suitable legal framework for banking supervision is also necessary, including legal protection for 
supervisors. 

Descr-iption Article 8A of the Commission Law and Article 6A of the BBL provide that “no person or body to 
whom this Article applies shall be liable in damages for anything done or omitted to be done in the 
discharge or purported discharge of any functions under this Law or any enactment made: or 
purportedly made. under this Law unless it is shown that the act or omission was in bad faith.” 

The Commission has adequate insurance arrangements to cover the cost of defending any actions. 
which have occurred during the discharge of its duties. This includes actions taken against members 
of staff in breach of Article 8A of the Commission Law or Article 6A of the BBL so long as they 
have acted in the proper- performance of their duties. 

Assessment Compliant 
Comments 
Principle l(6) Arrangements for sharing information between supervisors and protecting the confidentiality of such 

information should be in place. 
Descr-iption There are high levels of cooperation between the Commission and law enforcement bodies. including 

police and customs. Specifically. it has formed a Jersey Financial Fraud Information Network 
consisting of representatives of the Commission. the Law Officers’ Department (which is headed by 
the attorney general), the Joint Financial Crimes Unit (Jersey’s financial intelligence unit). the 
Viscount’s Department (the viscount. if the executive officer of the royal court). the Regulation of 
Undertakings Department (a government department). and the Comptroller of Income Tax (also a 
government department). 

The Commission has appropriate gateways under both the Commission Law and the BBL to 
cooperate with foreign regulators. 

Article 8 of the Commission Law allows the Commission, in connection with the carrying out of its 
functions. to: 

. seek and exchange information relating to the supervision. development and promotion of 
financial services in Jersey. and the supervision and development of similar services carried 
on outside Jersey: 

. consult and seek the advice of such persons or bodies whether inside or outside Jersey as it 
considers appropriate: 

. publish. in such manner as it considers appropriate. such information relating to its functions 
as it thinks fit: and 

. provide advice. assistance or services to any person with a view to securing the efficient and 
effective provision of financial services in or from within Jersey. 

In furtherance of this. Article 45A of the BBL allows the Commission to exercise a number of power 
in order to assist another supervisor. including the power to obtain information and documents under 
Article 25 of the BBL and to undertake investigations under Article 27 of the BBL. 
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In addition to these power-s. the Commission has entered into a number of MOUs with overseas 
regulatory bodies conductin? similar activities to those of the Commission. There is not. however. a 
r-equirement for an MOU to be in place before information can be shared. 

Where information is exchanged there are specific r-equir-ements to maintain confidentiality of 
restricted information as set out in Article 41 of the BBL (see below for details). Pursuant to any 
disclosure under Article 45A. undertakings as to the confidentiality and use of information pl-ovided 
are sought. where appropriate. prior to the disclosur-e of the infor-mation. Typically. MOUs in place 
will contain confidentiality provisions. 

Article 44(2) of the BBL states that infor-mation disclosed for the purposes of criminal 
investigation/pi-osecution may be passed by the Commission to a police officer in Jersey or the 
Attorney General: the police may disclose information to overseas authorities for the purposes of 
prosecution with the prior- permission of the Attorney General. 

Article 41 of the BBL sets out the restrictions on the disclosure of restricted information. These are 
that unless gateways exist: 

no person who under or for the purposes of this Law r-eceives information relating to the 
business or other affairs of any person: and 

no person who obtains any such information dir-ectly OI- indirectly from a person who has 
received it as aforesaid. shall disclose the information without the consent of the person to whor 
it relates and (if differ-ent) the person from whom it was received as aforesaid. 

The penalty for failing to comply is imprisonment for a term not exceeding two years. or a fine. or 
both. 

Assessment 
Comments 
Principle 2 

Description 

In addition to this. the Commission has the power to deny requests for information where it consider: 
the information will be used inappropriately or will not be held confidentially. 
Compliant 

Permissible Activities 
The permissible activities of institutions that are licensed and subject to supervision as banks must bc 
clearly defined. and the use of the word “bank” in names should be controlled as far as possible. 
The activity of a concern that brings it within the scope of the BBL (in effect the definition of a bank 
is “deposit-taking business.” This is clearly defined in Articles 2 and 3 of the BBL. These definitions 
are based upon the U.K. Banking Act 1987. 

The intended activities of an applicant are consider-ed by the Commission as part of the licensing 
process. Subsequent to registration. the GPO requires any licensee wishing to undertake any new 
activity in Jersey to obtain the prior consent of the Commission. 

Assessment 
Comment 

Article 37 of the BBL sets out the detailed restrictions on the use of certain names and descriptions. 
The term “bank” or “banking” can only be used by a registered person. unless expressly authorized 
by the Commission under Article 38 of the BBL. Similar provisions also exist in the Companies 
(Jersey) Law 1991 and the Registration of-Business Names (Jersey) Law 1956. 
Compliant 
The Commission does not intend to continue to restrict use of sensitive words such as “bank.” 
“banker.” or “banking” through regulatory legislation. Instead. it proposes to rely on powers 
available to: 

the registrar of companies under the Companies (Jersey) Law 1991. which r-estrict the use of 
sensitive words that might indicate that a person is conducting a financial services business: and the 
registrar of business names under the Registration of Business Names (Jersey) Law 1956 

Following the revocation of the BBL and the inclusion of banking activities in the FSL. it is 
pi-oposed that the current duplication will be I-emoved. 



Description 

Principle 3 Licensing Criteria 
The licensing authority must have the t-ight to set criteria and reject applications for establishments 
that do not meet the standards set. The licensing process. at a minimum. should consist of an 
assessment of the banking organization’s ownership structure. directors and senior management. its 
operating plan and internal controls. and its projected financial condition. including its capital base; 
where the proposed owner or parent organization is a foreign bank, the prior consent of its home 
:ountry supervisor should be obtained. 
Article 9 of the BBL (which deals with the refusal and revocation of registration) together with the 
Commission’s published Guide to the Banking Business (Jersey) Law 1991 (guidance notes) and 
policy statements set out minimum criteria for the licensing of banks. 

Article 9 states that the Commission can refuse to grant an application where. inter alia: 

the applicant has not provided the information required of it: 

it appears that there are circumstances which are either likely to lead to improper conduct of 
business by. or which reflect discredit on. the applicant (or any employee of it): 

it is not in the best interests of depositors or Jersey: or 

the applicant has provided false or misleading information. 

Appendix VII of the guidance notes contains the policy towards new banks. This includes the polic 
of only granting licenses to financial institutions of international status and reputation. These are th 
subsidiaries or branches of the world’s largest 500 banks by reference to capital base. or financial 
conglomerates with equivalent own funds. This policy has been reaffirmed by policy recently 
approved by the Board of Commissioners. 

Other policy requirements include that the applicant: 

maintains a real presence on Jersey: 

is subject to appropriate consolidated supervision by a satisfactory supervisory body. which 
responsible for the whole financial institution in its country of origin. The home country supervisor 
will be asked to confirm its agreement to the applicant bank setting up in Jersey: 

is able to supply a “letter of comfort” from its parent confirming that it accepts full 
responsibility for the liabilities of the Jersey subsidiary/branch: and 

is able to confirm that. in the case of a Jersey incorporated subsidiary. the subsidiary will ha? 
sufficient capital and reserves to maintain a risk asset ratio of at least 10 percent calculated in 
accordance with Base1 Committee guidelines. 

The criteria used for both issuing licenses and ongoing supervision are consistent as the same 
nrinciples are applied to both. although additional requirements. such as reporting obligations. are 
-equired as part of ongoing supervision. Where a licensee no longer fulfils the criteria applied to th 
application then action would be taken to bring them into compliance or revoke their license. 

The grounds for refusal to grant a registration are set out in Article 9 of the BBL and provide full 
opportunity for the Commission to reject an application. Failure to provide information is a reason 
-efusing a license. Where an application is refused. written confirmation is given to the applicant. 

The Commission also has in place an appeals procedure covering refusal to grant a registration unc 
4rticle 9 of the BBL or a revocation under- Article 10. and the terms of this procedure are set out 
under Article 17 of the BBL. 

In determining whether a license should be granted. the Commission considers the applicant’s 
ownership and control structure. Opaque structures are not permitted. Furthermore. it is important 
o note that. given the Commission’s licensing policy. the applicant’s group will already be subject 
o t-egulatory supervision and therefore structural issues will already have been addressed by the 
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consolidated supervisor-. 

The Commission has a policy of licensing only the world’s top 500 banks as measured by capital. ot 
conglomerates with equivalent funds. Notwithstanding this. Article 2.3 of the BBL pt-ovides the 
Commission with a basis for detet-mining the suitability of major shareholders. Furthermore. the 
Commission has detailed its position with t-egard to dominant shareholders (controllers) within a 
policy statement published in 2000. This is detailed in Principle 4 below. This policy statement also 
requires that any bank making an application fat- a license under the BBL must notify the Commission 
of the identity of its shareholder/controllers. In addition. the guidance notes state that “an applicant 
has to disclose its beneficial ownership and intermediate shar-eholders” to the Commission. 

The Commission requires all controllers. directors and senior managers to complete personal 
questionnail-es (PQs) at the time of the original application. or on theit- subsequent appointment within 
the organization. These PQs are assessed to determine whether the individual can be considered “fit 
and proper.” 

PQs cover a number of areas including qualifications and experience. whether the individual has been 
subject to any criminal or regulatory action. and pt-ovide the Commission with the authority to 
perform a police check. The Commission can and does require that there at-e controllers with 
sufficient skills and expertise in place. 

In the case of a branch. the Commission also requires that a senior officer in the jurisdiction where the 
bank is headquartet-ed completes a PQ. This senior officer acts as the Commission’s point of contact 
outside Jersey. In addition. Article 13 of the BBL covers the notification requirements for someone 
wishing to take control of a registered person. This states that “No person shall become a minority. 
majority OI- principal shareholder controller or an indirect controller of a Registered Person which is a 
company incorporated in Jersey unless he has notified the Commission in writing of his intention to 
become such a controller and the Commission has notified him in writing that there is no objection to 
his becoming such a controller.” 

All banks must be part of an international group. which will be the source of initial capital. 

The guidance notes. as updated. state. “The minimum requirement for the capitalization of a Jersey 
incorporated deposit-taker will normally be ES million ot- equivalent in another currency. However. 
this could be higher depending upon the nature of the business plan. and the level of capital required 
to support an acceptable risk asset ratio.” 

Nine licensed banks currently have a capitalization below this figure as the licenses were granted prio 
to these requirements coming into effect. Nevertheless. all of these institutions have capital at or in 
excess of f2.S million and a capital ratio in excess of the 10 percent requirement. 

The guidance notes address Article 9 of the BBL. stating that “Registration may be refused if it 
appears to the Commission that the applicant is not ‘a fit and proper person to be registered’. by 
reason of any person employed by the applicant having been convicted for fraud or dishonesty.” In 
addition to this. Article 9(l)(b) allows the Commission to refuse to grant registration where it appears 
that any circumstances exist which are either likely to lead to the improper conduct of business. or 
reflect discredit on the method of conducting business. of the applicant or any person employed by or 
associated with the applicant. 

The guidance notes recommend that a detailed business plan and application form should be 
submitted to and approved by the Commission prior to it registering an applicant. In practice. the 
Commission makes the provision of a business plan a requirement. 

The business plan must cover the first three years of operation and must contain details of the source 
and types of business envisaged. balance sheet and profit and loss projections for each year. and 
staffing of the organization. Control of the institution and assumptions underlying business 
projections must also be stated. Tht-ough these. corporate governance issues can be assessed. 
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Whet-e the info]-mation supplied is insufficient to make such an assessment then further information is 
requested. 

In addition to the matters referred to in the response to essential criteria 8 above. the Commission 
conducts meetings with rep]-esentatives of the applicant to establish that operational 
policies/procedures. internal controls and oversight are adequate and reflect the nature of the proposed 
activities of the bank. 

Regarding external oversight, the Commission engages in detailed dialogue with the consolidated 
regulator to confirm that there are no t-egulatory issues. 

This process helps the Commission determine whether operational structure reflects the scope and 
degree of sophistication of the proposed activities of the bank. The Commission can also impose any 
conditions on a license as it deems appropriate such as restricting the undertaking by the bank of new 
activities. 

As stated above. under the guidance notes. an application requires a three-year projection of estimatec 
profits/tax and a thr-ee-year projection of the balance sheet. Also required are the latest audited 
accounts of the parent bank (shareholder) and (if applicable) of the ultimate parent organization and 
details of external funding. 

All of these will be analyzed by the Commission as part of the application process. 

The application is dealt with by the Commission’s Authorization Division and ongoing supervision b: 
the Commission’s Compliance Division. 

The guidance notes state that the Commission will obtain written consent from the parental superviso 
and confirmation that the parental supervisor will exercise consolidated supervision. Furthermore. as 
stated above. the Commission actively liaises with the home supervisor to ensure that there are no 
r-egulatory issues. and that the applicant has a satisfactory track record with the home regulator. 

Assessment 
Comments 
Principle 4 

Description 

Article 21 of the BBL states that it is an offence if a person “makes a statement which to his 
knowledge is false.” In addition. Article 9 of the BBL allows the Commission to revoke the 
t-egistration where false or misleading information has been provided. 
Compliant 

Ownership 
Banking supervisors must have the authority to review and reject any proposals to transfer significant 
ownership or controlling interests in existing banks to other parties. 
There are three main categories of dominant shareholder/controller as defined by Article I of the 
BBL: 

an executive controller. This covers the managing director or chief executive officer of an 
institution or any of its holding companies; 

a shareholder controller. This is defined as someone who alone or with any associate holds 
voting power. The thresholds for fitness and propriety are 15-50 percent minority. 50-75 percent 
majority. and over 75 percent principal. All thresholds relate to voting power: and 

an indirect controller. This is a person on whose instructions the directors act. 

Approval is required pursuant to Article 13 of the BBL. which states that “No person shall become a 
minority. majority or pt-incipal shareholder- controller or an indit-ect controller unless he has notified 
the Commission in writing of his intention to become such a controller and the Commission has 
notified him in writing that there is no objection to his becoming such a controller.” 
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This is supported by the Commission’s policy statement “Dominant Shareholder (Controllers).” 
which states that in respect of all controllers a PQ will be required. which covers: 

. probity: 

. competence: 

. soundness of judgment: and 

. diligence. 

The policy statement also pr-ovides for a check on what mechanisms are in place in a bank to prevent 
the use of undue influence for- personal benefit. 

Assessment 
Comments 
Principle 5 

Description 

The full requirements for- notification are contained in Article 13 of the BBL. 
Compliant 

Investment Criteria 
Banking supervisors must have the authority to establish criteria for reviewing major acquisitions or 
investments by a bank and ensuring that corporate affiliations or structures do not expose the bank to 
undue risks or hinder effective supervision. 
The GPO requires a bank to notify the Commission prior to undertaking any new activity in Jersey 
that has a significant effect on its business or profitability. The GPO defines a new activity to be one 
that has a significant effect on a bank’s business or profitability. Furthermore. the Fourth Schedule 
of the GPO states that a registered person shall not establish or acquire a representative office. 
branch or subsidiary outside Jersey without the prior consent of the Commission. 

Assessment 
Comments 

Article 10 of the BBL also provides for the Commission to set any requirements it deems 
appropriate and to set any limits according to the circumstances by conditions on registration. 
Compliant 
Given the nature of the banking industry in Jersey. the Commission has not found it necessary to 
publish criteria but would. in practice. ensure that new acquisitions did not expose the bank to undue 
risks or hinder effective supervision. The Commission would also consider financial and 
organization resources. 

Moreover. if appropriate. this would be part of the ongoing process carried out by the Commission 
in its monitoring of a bank and is subject to review along with other prudential factors on an ongoing 
basis. 

Principle 6 

Description 

This is not an issue as pre-notification under the GPO is required where new activity is undertaken 
in Jersey. or a representative office. branch or subsidiary is acquired or established outside Jersey. 
Capital Adequacy 
Banking supervisors must set minimum capital adequacy requirements for banks that reflect the 
risks that the bank undertakes, and must define the components of capital, bearing in mind its ability 
to absorb losses. For internationally active banks, these requirements must not be less than those 
established in the Base1 Capital Accord (BCA). 
The guidance notes prescribe a minimum risk asset ratio of at least IO percent for all Jersey 
incorporated subsidiaries. calculated by the method established in the BCA. 

Under Article 25 of the BBL. all banks are required to submit quarterly prudential returns. which 
allow the Commission to monitor maintenance. Guidelines for the measurement of the ratio are 
provided in the Reporting Guide to the BBL (the Reporting Guide). 

The capital ratio is significantly in excess of that required under the BCA (8 percent). Where 
appropriate. the Commission is able to set a higher rate. which reflects the financial position of the 
parent and activities undertaken. While no banks currently have a higher minimum ratio. a ratio of 
12 percent has been applied historically to one bank. 

Risk-weightinfs are assigned to both on-balance sheet and off-balance sheet assets. The 
interpretation of individual risk asset ratio weightin@ used by the Bank of England are generally 
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used but may in certain circumstances be adjusted either upwards OI- downwards to take account of 
special factors relating to a specific institution. 

Components of capital are defined clearly in the quartet-ly prudential return required by the 
Commission and are calculated using the formula laid down by Base]. 

Capital adequacy ratios are calculated on a consolidated bank basis. 

Article IO(l) of the BBL allows the Commission to attach conditions to a registered person’s licens’ 
This power has been used on one occasion to set a capital ratio of 12 percent (as opposed to 10 
percent). Article 9(d) of the BBL also allows the Commission to revoke registt-ation of a bank when 
it believes this to be in the best interests of depositors. 

If capital falls below the minimum required the Commission expects to be notified. If this occurs. o 
indeed a bank consistently approaches the minimum level. the Commission will meet with 
management. establish if there are any r-easonable explanations. and decide what remedial action. if 
any. is required. 

Guidance notes expect management to have accurate and reliable management information systems 
in place. so that it is able to monitor the adequacy of capital. 

The Commission‘s corporate governance route planner or examination methodology assesses 
whether or not a bank has an effective management and organization structure that ensures that 
operations are conducted in a sound. efficient. and effective manner. As part of the route planner. tf 
Commission considers whether management is continually aware of a bank’s operational and 
financial position in respect of qualitative and quantitative risks. 

The guidance notes suggest that every Jersey legal entity must meet the 10 percent minimum risk 
asset ratio. As such. if a bank were to establish a subsidiary. then both solo and consolidated risk 
asset ratios would have to be calculated. 

Assessment 
Comments 

The Commission’s policy. as detailed in the guidance notes. as updated. is for- new applicants to have 
at least f5 million (or an equivalent amount in another currency) in capital. 
Largely compliant 
Capital requirements have been introduced on the basis of a guidance note. As noted above under 
BCP 1.3, guidance notes. unlike Codes. have no force of law. and a breach does not carry with it any 
express penalty. 

Principle 7 

Description 

As noted and commented under BCPl2 and 13 there is no market risk related capital requirement at 
present. 
Credit Policies 
An essential part of any supervisory system is the independent evaluation of a bank’s policies, 
practices, and procedures related to the granting of loans and making of investments and the ongoing 
management of the loan and investment portfolios. 
The Commission places emphasis on a licensee’s own standards of Corporate Governance. which in 
part would address the existence. and sustainability of sound credit risk policies and, procedures. 
Existing Guidance notes cover risk management at a high level and recent efforts have been directed 
at enhancing the existing guidance through the development of Code of Practice. which is currently 
in “draft” form and will be issued for consultation in 2003. The Commission has acknowledged that 
the introduction of the Code of Practice and the enhancement of policy guidance statements and 
route planners (examination techniques and practices) will aid in adding a further degree of 
discipline to the Commission’s ongoing assessment process. 

At the present time. there is no formal program or established substantive and compliance tests 
designed to carry out an independent assessment of a bank’s credit risk policies, practices and 
procedures. The Commission has stated. however. that where an internal analysis reveals that credit 
risk is significant it can use the BBL legislation through Commissioning an article 25 report which 
involves the use of Reporting Accountants to complete a “Special Purpose” audit. This facility has 
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been utilized once for cl-edit risk-assessment purposes. where lending activities have been assessed 
as high risk. 

The Commission has assessed credit risk as not being material to the majority of its banks. The 
lending activities of a large proportion of its banks at-e limited. with most banks placing deposits 
with parent OI- other group entities (lending to customers accounts for less than 15 percent of total 
assets for- 75 pet-cent of all banks). As a result. the Commission has not carried out extensive reviews 
of credit policies. Within the context of not having a formal program of assessing a bank’s credit risk 
policies. practices and procedures. it has taken some comfort from: 

. its strict licensing policy. which emphasizes that only the top 500 banks in the world are 
considered for a banking license and that as part of the licensing process a “letter of comfort” is 
obtained in respect of Jersey subsidiaries and branches: 

. its minimum capital adequacy requirement of IO percent: and the fact that banks will have 
applied group credit policies. 

Assessment 
Comments 

The Commission has developed a route plannet- dit-ected at credit risk. This route planner is utilized 
to r-eview credit risk when credit risk is deemed to be significant. 
Largely compliant 
To date no guidance/guidelines or orders covering generally accepted credit risk policies and 
procedures has been provided to the industry. The “draft” Code of Practice does make reference to the 
need for sound policies and procedures governing amongst other risks. credit risk. The Code of 
Practice does not however crystallize and differentiate between the fiduciary responsibilities of the 
Board and senior- management in ensut-ing that cl-edit policies and procedures receive the desired 
degree of review and oversight. In addition. the onsite visitation programs do not make reference to 
the need to confirm or otherwise the existence and sustainability of sound credit risk practices. policie 
and procedures. 

We were advised in discussions with industry representatives that licensees are actively seeking ways 
to diversify their asset base through fending opportunities as the growth potential of historical off 
balance sheet products services may be reaching a peak. 

Principle 8 

Description 

The reinforcement of the need for sound credit risk practices, policies and procedures by supervisors 
a primary requirement of supervisors. To balance the Commission’s assessment that credit risk is not 
material to the majority of banks. the Commission may want to consider the possibility of reinforcing 
the need for international credit risk practices, policies and procedural “best practices” by providing a 
copy of the Base1 guidance to all licensees. A covering letter- would likely be needed to indicate that 
the Commission supports the content of the guidance and will be seeking compliance with the 
guidance during its onsite visitation program. 
Loan Evaluation and Loan-Loss Provisioning 
Banking supervisors must be satisfied that banks establish and adhere to adequate policies, practices, 
and procedures for evaluating the quality of assets and the adequacy of loan-loss provisions and 
reserves. 
Refer to CP 7 description for commentary on the Commission’s position relating to the emphasis 
placed on the licensing process. licensee’s reputation. letter of comfort. which is obtained and the 
relative low percentage of customer loan assets (I 5 pet-cent) and the prescribed capital requirements 
(IO pet-cent). The “draft” cot-porate governance route planner also makes reference to the need for 
credit risk policies and pt-ocedut-es to ensure day to day control over the business. 

Where the Commission identifies. tht-ough off-site supervision. that tending is a higher risk area. a 
“special focus” Article 25 review may be Commissioned in order to verify the accuracy of the loan 
evolution and loan provisioning of the bank. The Commission has Commissioned such a report. The 
Commission also considers the existence and application of a sound corporate governance regime 
and the other techniques and practices mentioned in the comments under CP 7 to be appropriate to 
address the essential criteria associated with required assessment of the strength of guarantees and 
the appraisal of collateral. 
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Assessment 

Comments 

Article 10( 1) of the BBL states that “the Committee.. may attach conditions to the registration and 
may from time to time vary any general condition” - Article 10 (2)(b) states “impose limitations on 
the acceptance of deposits. the granting of credit or the making of investments.” This provision 
allows the Commission to require the strengthening of credit-granting policies and procedures as 
well as where required loan-loss provisions. To date. the Commission has not consider-ed it necessary 
to impose limitations on the granting of credit. 

Total provisions are reported in the quarterly prudential returns to the Commission. Credits are 
classified by sector and split between domestic and nondomestic exposure. An analysis is provided 
of security held against such credits. Assets are split by type: cash. market loans. certificates of 
deposits. investments. loans and advances. debtors, prepayments and fixed assets. 

To date. no specific guidance to the industry has been provided covering the identification and 
recording of impaired assets nor the valuation of collateral to reflect the net realizable value. The 
Commission has stated that an appendix to the “draft” Codes of Practice will be developed to 
specifically address the identification of impaired loans and the valuation of collateral. 
Largely compliant 
To date. the Commission has not placed significant emphasis on the assessment of the credit risk 
policies. credit quality assessment and loan loss provisioning techniques and practices. The rational 
being the perceived materiality of credit risk assets. its minimum capital adequacy requirement of 
IO percent and the strength of the parent bank. The historical pattern may be shifting as industry 
participants pointed out that beside being a provider of funds to the licensee-s group. increased 
emphasis is being placed on the optimization of the liabilities through the funding of credit risk 
assets and participation in other- capital market funding opportunities. 

No reference is made in the existing credit risk and “draft” corporate governance route planner to the 
need for an assessment of the licensee’s t-esources to ensure that credit risk policies and procedures 
are adequate. 
The Commission has developed a Credit Risk route planner. The existence of such a route planner is 
a constructive step to balance the general assessment indicated in the corporate governance route 
planner. The Mission welcomes the action taken by the Commission to revise its route planners and 
highlights the importance of a regular review of route planners to ensure that route planners contain 
relevant references to generally accepted assessment credit risk techniques. The Commission should 
review route planners on an ongoing basis to ensure that they reflect the Commission’s desire to 
ensure that sufficient techniques and practices are carried out during visitations in order to verify 
management representations. 

In our review of the Credit Risk route planner we noted the following areas where additional 
reference to generally accepted assessment credit risk techniques and practices could be of benefit to 
Compliance Department staff if they were included in the credit risk route planner. 

Credit process 

Are credit risk policies and procedut-es (P&P) reflective of the risk appetite of the licensee and have 
they been confirmed by the Board of Directors? 

Are P& P in place for all credit risk products and are they reviewed at least annually to ensure they 
remain up to date and relevant? 

Are credit risk exposure limits reasonable considering the risk appetite and the ability of the 
licensee’s resources? 

Have clearly defined and articulated policies and procedures been established to reporting and 
monitoring out of order conditions? 
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Has a risk-rating system been put in place to allow for the management and the Board of the licensee 
to monitor asset quality trends in a timely and anticipatory manner? 

Credit assessment/quality 

Paramount to the successful asset quality review process is to ensure that Commission staff have 
sufficient knowledge and understanding of credit risk assessment processes 

The Commission may want to establish an internal credit risk rating system that could be applied on 
a consistent basis for all credit risk assessments. The Commission credit risk rating system could be 
used to assess the integrity of the licensee’s own credit risk rating system: and 

A sample of loans would be selected for review to confirm or otherwise the licensee’s own credit 
risk policies and lending activities including the methodology and accuracy of possible adverse 
trends and out of order reporting processes. 

Loan-loss provisioning 

Principle 9 

Description 

The independent credit review would also assess the process in place to identify deteriorating 
situations in a timely manner to ensure that not only appropriate provisioning is applied to known 
loss positions but also to reflect deteriorating situations in the performing portfolio. 

We recognize that in developing a more prescriptive approach to loan evaluation and provisioning 
due consideration has to be given to ensuring that the Commission has staff capable of carrying out 
this type of specialized review. 
Large Exposure Limits 
Banking supervisors must be satisfied that banks have management information systems that enable 
management to identify concentrations within the portfolio, and supervisors must set prudential 
limits to restrict bank exposures to single borrowers or groups of related borrowers. 
Closely related groups at-e defined in the guidance notes as follows: 

where one party has direct or indirect control over the other or others; or 

are connected in such a way that if one fails it would cause the others to also fail. 

All such parties should be counted as one facility for the purposes of measuring large exposures. 

The nature of the Commission’s guidance notes is such that the Commission has discretion to 
interpret this definition on a case by case basis. It has the power. ultimately resting on its ability to 
impose a condition on a license. to insist that a bank acts in accordance with its interpretation. 

The large exposure policy of the Commission is set out in the guidance notes. An exposure is defined 
to include any loan and specifically includes inter bank placements. guarantees, and off-balance 
sheet items as per the EU Large Exposures Directive. 

A large exposure is defined as an exposure to a counter party or group of closely related 
counterparties that is equal to or greater than 10 pet-cent of capital base. Using powers available 
under Article 25 of the BBL. the Commission requires details of all loans in excess of 10 percent of 
capital base to be supplied at quarterly intervals. A general overall limit on the total value and 
number- of large exposut-es over 10 percent has been set by the Commission which is an equivalent 
total value of 800 percent of the capital base. 

Under the Fourth Schedule of the GPO. banks are required to obtain prior consent from the 
Commission for all exposures in excess of 25 percent of capital base. 

In addition. all banks are required to report exposures over 10 percent of capital base to the 
Commission on a quarterly basis. The 10 largest interbank exposures must also be reported quarterly 
Returns are required within 20 working days on the reporting period end. 
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All deposit takers are trequired to report large exposut-es to the Commission on a quarterly basis. In 
addition. under the GPO. any exposure over 25 per-cent of capital must be reported to the 
Commission prior to making the exposut-e. These exposure r-eports are logged by the Commission on 
a database and reviewed by a manager within the Compliance Division to ensure that they are in 
accordance with the Commission’s procedure for large exposures. 

Information on sectoral exposures is also obtained via quarterly prudential returns. Info]-mation on 
feo,gaphic exposure is not obtained other than to establish the breakdown between domestic and 
nondomestic lending. Lending is not a major activity for most banks in Jersey and it is the exposure 
to the local market that most concerns the Commission in its role as host regulator. 

Assessment 
Comments 

The Commission adopts a risk-based appr-oath to supervision and. in the light of its licensing policy. 
the limited extent of lending by banks. and the 10 percent minimum risk asset ratio. it does not 
considet- that geographic exposure is a sufficient risk to a bank or Jersey to require quarterly 
reporting of geographic exposure on a more detailed basis. 
Compliant 
Compliance Department staff reviews the regulatory t-eports on a quarterly basis as part of their 
ongoing offsite review process. Unusual or exception conditions are follow-up as part of the ongoing 
monitoring procedures. 
External auditors are required to certify the complete and accurate extraction of data in the prudential 
returns ftrom underlying accounting and other recot-ds. and to confirm that the returns have been 
prepared and presented in accordance with current t-eporting instructions issued by the Commission. 

Principle 10 

Description 

A complementary control and an effective supervisory process and assessment process would be 
available should the Commission implement the credit review process recommended in the 
comments provided in CP 8. 
Connected Lending 
In order to prevent abuses arising from connected lending, banking supervisors must have in place 
requirements that banks lend to related companies and individuals on an arm’s-length basis. that 
such extensions of credit are effectively monitored. and that other appropriate steps are taken to 
control or mitigate the risks. 
Refer also to description provided in CP 7. which describes the emphasis that is placed upon the 
Licensee’s Cot-porate Governance regime and the process of licensing. In addition, the CP 7 
description outlines the Commission’s position with regard to the perceived risk mitigators that are 
associated with the applied capital adequacy and the Commission’s belief that exposure to credit risk 
is not material. 

The Commission‘s approach to connected lending is to define “associate” in the BBL and 
“connected parties” in the guidance notes. Article 1 of the BBL defines an “associate” in relation to a 
person entitled to exercise or control the exercise of voting power in relation to the holding of shares. 
and Article 4 defines a “holding company.” “subsidiary company” and “wholly owned subsidiary.” 
Assets and liabilities in respect of associated. holding and subsidiary companies are reported on the 
quarterly returns. 

In the context of large exposures, the guidance notes define connected parties of the lender as being 
subsidiaries. sister- companies. or companies with common directors. 

There are no provisions. which address the tet-ms or specified amounts or otherwise posing special 
t-isks dealing with which exposut-es may be extended. Section 2 of the draft Codes of Practice. 
however. t-equires a registered person (licensee) to avoid any conflicts of interest. or where conflicts 
arise. to address them by disclosure. internal rules of confidentiality. declining to act. or otherwise as 
appropriate. Emphasis is placed on the expectation that management will provide appropriate 
oversight and to have clearly stated limits of exposure in place. 
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Section 2 of the “draft” Codes of Practice provides guidance wherein a registered person is expected 
to avoid any conflicts of interest. or where conflicts arise. to address them is disclosure. internal rules 
of confidentiality. declining to act. or otherwise as appropriate. Article 10 of the BBL gives the 
Commission the power to requit-e a given bank to set limits for loans to connected and related 
parties. to deduct such lending from capital when assessing capital adequacy. and to require 
collateralization of such loans. 

An issue that may become a mot-e prominent is one that for particular business purposes some major 
intet-national banks at-e establishing global liquidity management pools in off shore jurisdictions. In 
discussions with a major bank during the course of the mission we were advised that the Jersey 
licensee had assumed this role for the bank’s global operations. Assuming this role will bring about 
material connected and large lending implications albeit at limited risk to the jurisdiction. 

The guidance notes expect management to have accurate and reliable management systems in place. 
and to monitor the quality of assets. Banks are required to adhere to U.K. Accounting Standards. or 
equivalent. which I-equire them to maintain adequate records and to pr-ovide for the disclosure of all 
material related party transactions and balances. 

Assessment 
Comments 

Principle 11 

Description 

Section 3 of the draft Codes of Practice requires banks to maintain records to enable management to 
identify. monitor and control exposut-es by t-elated counterparties across all products. 
Largely compliant 
Refer to comments in CP 9. Formalization of the Code of Practice for Banks will make the 
Commission compliant with this CP. An enhanced onsite credit assessment process should also be 
able to address the specific risks posing special risks. The Commission may also want to consider the 
implications of the introduction of global liquidity pools on the existing legislation and guidance 
cover-ing connected and large exposures. 
Country Risk 
Banking supervisors must be satisfied that banks have adequate policies and procedures for 
identifying, monitoring, and controlling country risk and transfer risk in their international lending ant 
investment activities, and for maintaining appropriate reserves against such risks. 
Refer also to description provided in CP 7. which describes the emphasis that is placed upon the 
Licensee’s Corporate Governance regime and the process of licensing. In addition. the CP 7 
description outlines the Commission’s position with t-egard to the perceived risk mitigators that are 
associated with the applied capital adequacy and the Commission’s belief that exposure to credit 
risk is not material. The Commission’s existing guidance note outlines the need for an effective risk 
management practices and the “draft” Codes of Practice section 3.2.1.6 states “management is able 
to identify and regularly assess liquidity. credit. country. transfer and market risk.” Section 3.5.2.3 
outlines the need for maintaining the details associated with the aforementioned risks and section 
3.5.2.4 outlines the need for exposure limits associated with the same risks. 

As part of the licensing process. the Commission considers any significant areas of country risk. 
Any specific issues arising from country risk would be raised during on-site visits. The adequacy of 
information systems is treviewed as part of the proposed procedures to be included in the revised 
corporate governance route planner. 

The Commission does not set prescribed pt-ovisioning levels nor does it conduct independent asset 
quality assessments. It considers that it is more appropriate for individual banks to set provisioning 
levels themselves. as they will often be required to follow the guidance and regulation of their 
group’s ultimate home regulator. 

However. Article IO of the BBL gives the Commission the power to require a given bank to set 
provisioning percentages if considered necessary. The guidance notes require banks to make provisiot 
against both on and off-balance sheet risks. and a statement of pt-ovisions is made on a quarterly basis 
to the Commission. 



- 28 

As part of the cot-pot-ate governance route plannet-. the Commission considers whether or not 
management is continually aware of a bank’s operational and financial position in respect of 
qualitative and quantitative risks. On an annual basis. external auditors are required to report whether. 
in their view. a bank’s financial statements provide a “tt-ue and f-air” view at the balance sheet date. 
Such an audit will extend to consideration of the quality of assets. 

The following are reported quarterly to the Commission: 

A br-eakdown of deposits by country/geographic or political region: 

. an analysis of domestic and nondomestic lending: and 

. an analysis of market loans. highlighting group loans (those with head office and fellow 
subsidiaries). OECD banks. and the public sector. 

. a bt-eakdown of deposits by country/geographic or political region: 

. an analysis of domestic and nondomestic lending: and 

. an analysis of market loans. highlighting group loans (those with head office and fellow 
subsidiaries). Organization for Economic Cooperation and Development (OECD). banks. and the 
public sector. 

The guidance notes require banks to make provision against both on and off-balance sheet risks. and a 
statement of provisions is made on a quarterly basis to the Commission. 

Assessment 
Comments 
Principle 12 

Description 

Where the Commission deems it appropriate to do so. it will contact other regulators to discuss country 
risk. either on a consolidated or individual exposure basis. 
Compliant 
Refer also to comments in CP 9. 
Market Risks 
Banking supervisors must be satisfied that banks have in place systems that accurately measure. 
monitor, and adequately control market risks: supervisors should have powers to impose specific limits 
and/or a specific capital charge on market risk exposure. if warranted. 
The Commission insists on standards of corporate governance that ensure that the management of a bank 
assesses and manages all its principal risks. The Commission’s existing guidance notes cover risk 
management and this guidance is enhanced in the draft Codes of Practice. Moreover. the Commission’s 
route planner for corporate governance ensures that this issue is considered carefully during on-site visits 
by Commission staff. In particular. the Commission investigates the management information systems ant 
the internal procedures for assessing. monitoring. and controlling risks. 

The Commission’s licensing policy means that only banks in the world’s top 500 are present n the 
Island. and that the Commission has a “letter- of comfort” in respect of Jersey subsidiaries. Moreover. 
the Commission insists on a 10 percent risk asset ratio to provide an additional margin of safety. 

The Commission adopts a risk-based approach to supervision and. in the light of its licensing policy. 
the nature of banking business and the 10 percent minimum risk to asset ratio. does not consider that. 
in general. market risks amount to a significant risk to a bank or the Island. 

Specific concerns of the Commission arising from market risk would be raised during on-site visits. 

Foreign exchange exposures are also reported quarterly to the Commission through quarterly 
prudential returns. 

The Commission is given wide powers under Article 10 of the BBL to impose conditions on the 
registration of any bank. where it believes this to be in the interest of depositors or potential depositors 
To date. the Commission has not considered it necessary to impose a specific capital charge for market 
risk or specific limits on market risk exposure. 
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1 
Assessment 
Comments 

As a general principle. the Commission will ensure that it has sufficient expertise. in-house or resourcec 
externally. to supervise activities conducted by regulated persons. 
Materially noncompliant 
The Commission relies rathet- unilatet-ally on the need for the banks to have in place corporate 
governance standards that ensure that their management assesses and manages all its principle risks. 

The September 1995 Guidance Note to the Banking Business Law 1991 acknowledges the Capital 
Adequacy Directive (CAD). including the measurements required for inclusion of trading risk in the 
risk asset ratio calculation. However. before implementing the CAD in Jersey. the Department in 
charge of supervision and regulation at that time. wished to consider its implications. 

However. no specific market risk related capital requirement has been imposed yet. Neither has the 
Commission issued specific guidelines or best pr-actice papers on how to manage these risks. The 
presence in Jersey of a number of banks for which the Commission acts as home supervisor enhances 
the need for the Commission to act in this area without further delay. 

The growing diversification and complexity of financial intermediation in Jersey has become a strong 
argument to address this gap. The introduction of a specific capital requirement for market risk should 
not confront the Jersey banking industry with insurmountable logistic or administrative problems 
given their international group related character. As a matter of fact their market exposure is already 
addressed in the consolidated position of their parent banks. which means that at present they have to 
manage two different capital requirements calculations. ----I 

Principle 13 Other Kisks 
Banking supervisors must be satisfied that banks have in place a comprehensive risk management 

The introduction of a market risk based capital charge will at the same time enhance the Commission’s 
staff understanding of a number of appropriate risk assessing techniques. 

process (including appropriate Board and senior management oversight) to identify, measure. 
monitor, and control all other material risks and, where appropriate, to hold capital against these 
risks. 

Description 

Assessment 
Comments 

Refer also to description provided in CP 7. which describes the emphasis that is placed upon the 
Licensee’s Corporate Governance regime and the process of licensing. In addition. the CP 7 
description outlines the Commission’s position with regard to the perceived risk mitigators that are 
associated with the applied capital adequacy and the Commission’s belief that exposure to other 
significant risks are not material. The existence of Letters of Comfort and MOUs are deemed to be 
appropriate. 

t 

As indicated in the description comments of aforementioned CP s the Commission has developed a 
“draft” Code of Practice for banks and to complement the Code of Practice a revised Corporate 
Governance Route Planner has also been developed to direct the supervisory assessment process. 
The “draft” Code of Practice also establishes minimum management practices for liquidity and 
interest rate risk. As part of the pre-visitation material the licensee is requested to provide the 
Commission with a copy of its liquidity policy. The referred to Corporate Governance route planner 
will provide the suggested assessment techniques and practices that will be applied to assess the risk 
management practices over a licensee’s significant risks. 

The Commission has not established standards related to liquidity. operational. interest rate and 
foreign exchange risks. Guidance notes are planned to be developed through the “draft” Codes of 
Practice. 

In addition. and as noted under CP 6 Capital adequacy requirements and CP 12 market risks the 
Commission has not established a capital charge for market or other risks. 
Largely compliant 
The assessment is primarily associated with the degree of progress the Commission has made in 
identifying the need for enhanced industry guidance concerning sound risk management practices. 
The needs analysis has also resulted in the completion of the “draft” code of practice. which refers to 
the need for an effective risk management pr-ocess to be put in place covering all significant risks. 
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Principle 14 

Description 

The development of the cot-porate governance route planner will provide guidance to the Compliance 
staff to ensure that the assessment of the risk management process is consistent. 

It will be incumbent on the Commission to continue the development of appropriate guidance 
documents and ensure that the development of the guidance documents is complemented by an 
effective on and offsite visitation program that is capable of carrying out a critical assessment of the 
risk management practices and procedures. The Commission should also consider applying a capital 
charge for market risk. 
Internal Control and Audit 
Banking supervisors must determine that banks have in place internal controls that are adequate for 
the nature and scale of their business. These should include clear arrangements for delegating 
authority and responsibility: separation of the functions that involve committing the bank, paying 
away its funds. and accounting for its assets and liabilities: reconciliation of these processes; 
safeguarding its assets: and appropriate independent internal or external audit and compliance 
functions to test adherence to these controls. as well as applicable laws and regulations. 
The Commission’s approach to supervision requires that it pay close attention to the internal controls 
applied by a bank. Article Y of the BBL makes the improper conduct of a business grounds for the 
revocation of a license. The Commission also has powers to attach conditions on a license. 

The Commission’s route planners for compliance visits ensure that compliance staff focus on the 
Corporate Governance regime of which the process of control is an important element when 
conducting on-site visits. The focus includes an assessment of the structure. management and 
supervision. segregation of duties and functions. personnel and training. compliance and external 
t-eview. operational controls (including business resumption). and management information. 

Under Article 23 of the BBL. no person shall become a director or- manager (defined as a person who 
is responsible for the overall control and administration or having effective control of the day-to-day 
business of a bank) without the appr-oval of the Commission (each person must first complete a PQ). 
The experience and qualifications of such persons are important factors in jud&inf their ability to 
understand risks arising from business lines and products. 

As part of the “draft” corporate governance route planner. the Commission considers whether an 
entity has procedures in place to ensure that only “fit and proper” persons are employed. and whether 
management is continually aware of the bank’s operational and financial position in respect of 
qualitative and quantitative risks. 

The Commission may refuse or revoke a bank’s license if it considers that the persons concerned 
with the management or control of a bank are not “fit and proper.” or have conducted business in an 
improper way. 

The Third Schedule of the GPO states that the Commission may require the removal of any director. 
controller or manager of a registered person appointed under Article 23(l) of the BBL if he or she is 
not considered to be a “fit and proper” person to hold such office. This power could be exercised if 
the Commission considered that a person did not have the competence to assess. monitor. or control 
the risks of a business. 

As part of the processes identified in the “draft” car-per-ate governance route planner, the Commission 
considers compliance and audit functions. 

The Commission considers whether or not there is a compliance function. and, if so, whether its 
accountability framework addresses independence. reporting structure. capabilities and experience. 
access to records and whether there is a disciplined and consistent assessment program in place. 
Similarly the Commission takes into consideration when dealing with an internal audit function its 
independence. access to senior management and the Board. its risk assessment and quality control 
processes and technical experience and training programs made available to incumbents. 

In addition to this. comes of internal audit renorts are reauested from management as Dart of the 
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Assessment 

Commission’s pre-visit work. and it tregulat-ly meets with internal auditors (indeed. where based off- 
Island. inlet-nal audit is expected to meet with the Commission as and when it visits Jersey). The draft 
Codes of Practice establish minimum standards for compliance and internal audit. 

The Commission ensures that there is an adequate external audit function for all banks incorporated in 
Jersey. Commission policy is for the audit of banks to be conducted by one of the ‘big four’ accounting 
fir-ms. Under- Article 25 of the BBL. the Commission has access to the reports of the audit function. 
Largelv comnliant 

) Comments The acknowledged need fat- an industry wide Code of Practice document is a constructive step fat 
the Commission as is the further development of the corporate governance route planner. Both of 
these documents are presently in a “draft” format. The completion and distribution of the Code of 
Practice should be expedited to ensure the fiduciary responsibilities of management and the Boards 
of licensees are reinforced. 

While the development and distribution of the Code of Practice document covering corporate 
governance expectations is a sound supervisory approach it is also recommended that consideration 
be given to seeking confit-mation ftrom senior management and the Board that they understand and 
acknowledge their fiduciary responsibilities through confirming on an annual basis that their bank 
has in place a corporate governance regime that is appropr-iate for the risk appetite and business 
operations of their entity. 

Principle 15 

Description 

The t-einforcement of the need for a sound internal control environment should be emphasized in 
industry guidance notes. The guidance required could be obtained in Base1 Committee documents on 
the subject. 
Money Laundering 
Banking supervisors must determine that banks have adequate policies, practices. and procedures in 
place. including strict “know-your-customer” rules that promote high ethical and professional 
standards in the financial sector and prevent the bank being used. intentionally or unintentionally. by 
criminal elements. 
The AMLEFT assessment reflects a detailed description and assessment of the AML/CFT. 

Jersey has extensive legislation designed to combat ML and the financing of terror-ism (FT). This 
includes: 

. Proceeds of Crime (Jersey) Law 1 YYY (POC Law): 

. Money Laundering (Jersey) Order 1 YYY (the MLO): 

. Drug Trafficking Offences (Jersey) Law 1988: and 

. Prevention of Terrorism (Jersey) Law 1996 (an updated law is expected to come into force 
during 2003.) 

The ML0 provides for the development of internal AML procedures. verification of customer identity. 
record keeping. and staff training on the identification of suspicious activity. Financial institutions are 
also required to have internal procedures in place to designate a money laundering reporting officer 
(MLRO) to whom all reports of suspicious activity must be made. Banks are subject to all of these 
requirements. 

Banks are also expected to follow guidance on identification and due diligence procedures contained in 
the AML guidance notes. which are updated periodically. In recent months. updates have covered 
“introduced” business and politically exposed persons. Furthermore. the recently issued Position Papet- 
on “overriding principles” indicates best practice in respect of verification of identity for existing 
business. although this has not yet been translated into guidance. 

The Commission checks banks’ compliance with the above AML provisions as part of its ongoing 
supervisory activity. pr-imarily through completion of an AML route planner on on-site inspection 
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visits. Assessment of AML pt-ocedures has been given a high priority by the Commission. All banks 
were subject to a focused AML assessment over the past two years. 

By law. all financial services businesses (includin, 0 banks) are required to obtain satisfactory evidence 
of identity for all applicants for business and to retain documents and records of individual transactions 
for- prescribed pet-iods. 

The Commission verifies banks’ compliance with the ML0 and the AML guidance notes as part of its 
ongoing visit program. The AML route planner considers whether or not clear written acceptance 
policies are in place. including the use of written checklists to ensure that identity has been pt-operly 
verified. 

Banks are required to have internal reporting procedures in place and to have systems and procedures 
to highlight suspicious transactions or groups of tr-ansactions. Examples of suspicious transactions are 
given in the AML guidance notes. 

During its on-site visits. the Commission verifies banks’ compliance with the Order and AML 
guidance notes. Particularly. it considers: 

. the status. autonomy. quality. r-eporting line. and resources of the MLRO: 

. the volume of reports: 

. the quality of reporting: 

. training: 

. procedures for handling cash: 

. hold all mail procedures: and 

. identification of unusual transactions. 

The Commission also reviews suspicious transaction reports that have been submitted to the JFCU to 
highlight reporting trends and activity (banks that t-eport and those that do not report). 

The AML guidance notes state that the MLRO should be registered with the Commission. 

Depending on the scale of the bank’s business the role of MLRO might be combined with its internal 
audit. fraud or compliance departments. In smaller otrganizations the role might be assigned to the 
operations manager or similar person. 

The draft Codes of Practice provide for the appointment of a compliance officer. who will have 
responsibility for ensuring that policies and procedures are in accordance with all legal and regulatory 
requirements. including AML provisions. 

As part of the AML route planner. the Commission considers whether all members of staff sre aware of 
the identity of the MLRO. whether there is a formal written AML policy that is communicated to staff. 
and whether staff have received appropriate training. 

The AML guidance notes recommend that r-eporting lines to the MLRO are as short as possible to 
ensure speed. confidentiality and accessibility to the MLRO. However. the AML guidance notes 
acknowledge that in some organizations it may be preferable for suspicions to be reported to 
supervisory management in the first instance to ensure that there are no known facts that may negate 
the suspicion. before it is passed on to the MLRO. 

As part of the AML route planner. the Commission examines internal r-eporting procedures. 

Suspicious transactions are t-eported to the JFCU. There are gateways to the Commission from the 
JFCU. so that the Commission may be kept aware of any issues or tr-ends. In addition. the Commission 
is provided with an analysis of all suspicious transaction reports received by the JFCU and has access 
to original reports. The Commission meet with the JFCU as and when required and is a member of 
Jersey’s Financial Fraud Information Network that meets on a quarterly basis to discuss fraud and 
other related issues, This group includes the police. customs. law officers. and other interested parties. 

As far as fraud or any other issue relatin, 0 to the safety. soundness OI- reputation of a bank is concerned. 



- 33 - 

registrants are expected immediately to advise the Commission of any significant matters. The draft 
Codes of Pt-actice establish a formal requit-ement to deal with the Commission and other authorities in 
an open and cooperative manner-. 

Any member- of staff making a disclosure is protected ft-om liability pursuant to Articles 32(5) and 
33(S) of the POC Law. 

Similar- provisions exist in respect of drug trafficking and anti-terrorist legislation 

As part of the AML route planner. the Commission considers whether AML controls are sufficient. 
Fr-aud is implicitly covet-ed as part of the torpor-ate governance route planner. 

Wher-e a bank fails to comply with its AML obligations. then the Commission can: 

. Revoke registration under- Article Y of the BBL: 

. Set conditions on the grant of registration under Article 10 of the BBL. requiring something to be 
done. or omitted to be done: and 

. Issue a public statement under Article 45B of the BBL. summarizing a failure to comply with 
AML requirements (the Commission has done so on one occasion). 

0iminal ptrosecution is reserved for Jersey’s attorney general. 

If the suspected or actual cl-iminal activities are conducted by a customer of the bank and subject to an 
STR by the bank. these activities will be handled by the JFCU. Upon application to the Bailiff (chief 
judge) access to relevant accounts of the bank is given to the JFCU. It can use these powers to conduct 
investigations on behalf of foreign law enforcement agencies where appropriate. The Commission has 
the necessary gateways to share any information it may possess with the police in connection with such 
investigations. 

The Commission does consider. in parallel with such investigations. the extent to which the bank’s 
own internal systems were at fault in allowing its facilities to be abused for the purpose of actual or 
suspected criminal activities. Several such situations have been assessed by the Commission. The 
Commission routinely shares its conclusions as to the facts and its conclusions I-egarding the 
appropriate regulatory action with home state supervisory authorities of the banks concerned. It can 
also respond to requests for assistance or information from such authorities. 

The Commission would inform the home state supervisor of the facts and its conclusions as to the 
appropriate regulatory action. 

As part of the AML route planner. the Commission considers whether there is a formal written AML 
policy that is communicated to staff. 

Section 1 of the draft Codes of Practice requires banks to act with integrity. and failure to do so “will 
be considered amongst the most serious of breaches of the Codes.” The draft Codes require banks to 
have a policy statement on ethics and professional behavior. 

All of the relevant laws are reviewed at regular intervals with the aim of maintaining the highest level 
of compliance with international standards. including the relevant Forty FATF Recommendations. The 
Position Paper on “overriding principles” manifests this commitment. 

The Ot-det- I-equires the ongoing training of all those involved in the conduct of financial business. In 
addition. the guidance notes provide details of the AMLXFT training expected of staff. 

As part of the AML route planner. the Commission considers whether training has been provided to all 
staff. the frequency of such tt-aining the appropriateness of training. and the quality of training. 

Under Article 10 of the ML Order. the supervisor has an obligation to report suspicions to the JFCU. 

The Commission can share information on suspected or actual criminal activities with Jersey’s Law 
Officers’ Department (which is headed bv the attorney eeneral) and the JFCU. Both can then share this 
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information with foreign law enfor-cement and judicial authorities. where appropriate. 

The Enfor-cement Division is responsible. inter alia. for the investigation of alleged insider- dealing 
offences and suspected weaknesses in AML controls. The Division has been involved in a large 
number of investigations of suspected insider dealing offences and has cooperated with a number of 
overseas regulators in relation to this. including the Department of Trade and Industry in the U.K.. the 
SEC in the U.S.A. the British Columbian Securities Commission. and authorities in France. Germany 
and South Africa. The Commission has investigated a number of AML issues including those relating 
to Sani Abacha. 

Where additional resources are t-equired. then extet-nal assistance is sought. FOI- example. the 
Commission has Irecently appointed two consultants to assist in re-writing the AML guidance notes. 
One. a lawyer. has extensive experience of Jersey’s existing AML legislation. and the other is 
responsible for issuing similar guidance in the U.K. and elsewhere. 

The Commission has also recently formed an AML Steering Group. which comprises of lawyers. 
practitioners. and compliance officers to assist in the re-write of the guidance notes. 

The Commission meets regularly with other r-egulators to discuss AML issues. In recent weeks. 
meetings have been held with regulators in Guernsey. Jersey. the U.K.. and Switzerland. In addition. 
the Commission is a member of a working party set up to consider the application of FATF Special 
Recommendation VII in the U.K.. This consists of members of the British Bankers Association. the 
FSA. and HM Treasury. 

Assessment 
Comments 

The Commission’s chairman attends all FATF meetings. representing the Offshore Group of Banking 
Supervisors (OGBS). Through that Group. each of the Crown Dependencies has been represented on the 
three working groups considering revisions to the FATF’s 40 Recommendations. The Commission’s 
chairman also co-chaired the Base1 Committee’s Working Group on Cross-border Banking which issued a 
paper on customer due diligence for banks. 
Largely Compliant 
The Commission should be commended for the development of an AML compliance program. 

Jersey would become compliant depending on: 

. the adoption of the codes: 

. the enhancement of the visitation process. 

. refet-ence must also be made to the fact that there is no legal requirement to register an MLRO 
with the Commission. 

Principle 16 

Description 

On-Site and Off-Site Supervision 
An effective banking supervisory system should consist of some form of both on-site and off-site 
supervision. 
The Compliance Division carries out both on and off-site supervision. 

Historically. off-site supervision has been the core of the supervisory assessment process. At the time 
of the mission the Compliance Department was in a transitory state wherein the onsite visitation 
process was evolving. We were satisfied the process underway will be beneficial when fully 
implemented. 

The Compliance Division in accordance with the route planners conducts on-site visits. The route 
planners developed programs which highlight specific control objectives. common risk areas. and areas 
to consider in advance of and at the time of a visit. Planning for. and conduct of. on-site visits is 
assisted by completion of a PI-e-visit questionnaire by each bank. which is issued some 6-8 weeks prior 
to the on-site visit. 

Route planners are curt-ently in extensive use for on-site visits of banks: 

. corporate governance: (currently in draft) This considers a number of areas relevant to the 



- 35 - 

ov~erall management structure of the bank. inctudinf development and t-eview of internal controls 
and risk management systems. This pt-ogram also considers the organization and effectiveness of 
the functions of personnel and training. compliance and internal audit: 

. AML: This considet-s the role of the MLRO. the I-eporting of suspicious transactions. the training 
of staff. client identification procedures. gene]-al controls and the retention of records: and. 

. Other- t-oute planners have been developed including for collective investment funds (CIF) and 
investment business. Two others at-e for credit ( see comments below) and the treasury route 
planner. The]-e is howevet- r-eference being made to documents relating to compliance with UN 
and EU sanctions. and information technology~. 

In addition. where a bank also conducts trust company or investment business. the route planners are 
also used to assess compliance with Codes of Practice issued under the FSL. 

Pre-visit questionnaires are designed to pi-ovide an overview of a bank’s operations as well as 
considering general areas. where a bank conducts investment or fund business. then high level 
information is also t-equested for these activities. Inter alia. a bank will be requested to provide: 

. group and staff structure charts: 

. an activity schedule. including any internet services: 

. details of internal and external reviews undertaken; 

. compliance and procedures manuals: and 

. a copy of its complaints register. 

The Commission’s business plan for 2002 has set a number of performance measurements in respect of 
on-site visits. These include that all regulated entities will be visited. on average. every two years and 
that the report of a visit will be issued within three weeks of completion of the visit. The number of 
visits is monitored weekly within the Compliance Division and is reported to the Board. 

Off-site supervision includes the analysis of: 

. quarterly prudential returns. 

. large exposure reports as and when they are made. 

. suspicious transaction reports (made to the JFCU) in respect of ML. 

. annual financial statements. 

The analysis of the above is used by the Commission to determine if further enquiry should be made of 
a bank and to provide early signals of potential issues. Where necessary. meetings with a bank’s 
management or an on-site visit will be arranged to discuss issues raised by the information provided or 
to obtain more information as necessary. 

A checklist is completed for each prudential return to assist in highlighting potential issues. Inter- alia. 
the following are considered: 

. whether financial instruments used by a bank are consistent with the Commission’s 
understanding of activities: 

. any significant movements in deposits: 

. whether large exposures in excess of 25 percent of capital base have been approved by the 
Commission: 

. the make-up of the loan book (including sector concentration): 

. loan/deposit mismatch: 

. risk asset ratio: and 

. number of internal suspicious transactions reports 
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Assessment 
Comments 

The checklist also includes a risk indicator-s sheet. which identifies key at-eaa and establishes a “model” 
figure OI- rratio fol- a particular- al-ea. Each bank is compar-ed against this “model” to highlight any 
significant deviations. which will be investigated to ensure that they ar-e in line with expectations and 
knowledge of the bank. For example unexpectedly high-risk asset ratios. general loan provisions. and 
staff vacancies will be reviewed. 

The annual financial statements at-e subject to external audit. as is one quarterly prudential return each 
year. 

In the case of off-site work. analysis is made of quarterly prudential returns and audited accounts. This 
provides the information necessary to check that banks at-e complying with their r-equirements. A 
review of the supervisory process was made when the Commission was restructured in 1998 and the 
current regime that includes both on and off-site supervision was devised as a result. This regime is in 
the process of being reviewed again and any amendments considered necessary will be made. 
Largely Compliant 
The Commission’s Compliance Department is responsible for on and offsite supervision. The 
department has made progress in developing and implementing a mandate that would be 
complementary and supportive to the essential criteria identified in the CP. The Commission is to be 
commended for the efforts extended to enhance the structure and approach to on and offsite 
supervision. Contributing factors to the enhanced supervisory process include: 

. An organizational structure is being introduced which when fully implemented and staffed will 
focus on a portfolio approach to supervision: 

. A risk rating system has been introduced which was and will be. going forward: applied against 
predetermined factors. The integrity of the initial risk assessment which was developed based 
upon offsite data is tested through the enhanced on and offsite supervisory program: 

. Route planners are being developed or existing ones enhanced to allow for a more consistent 
approach to be applied to the supervisory process: 

. The technology platform provides for statistical comparisons to be made and exception items 
highlighted for follow up: and 

. Reporting formats are being standardized. 

When the program is fully implemented and supported by an appropriate level of resources and quality 
control pr-ocedures the Commission will be well positioned to comply with the CP. 

When implementing the aforementioned program consideration should be given to the following 
comments that were offered by the industry during the mission. 

. There were differing opinions concerning the benefits associated with the trilateral meetings 
between individual banks. external auditors and Commission personnel.: 

. In general. the industry feedback concerning the quality of Commission personnel was 
positive however some concerns were registered regarding the Commission’s ability to 
assess in a competent manner some of the new products and services and the required 
control practices being provided by the industry especially in the treasury. credit and 
structured product areas: 

While the Commission’s is to be commended for the progress it has made since its inception. it would 
now benefit from adding a further deft-ee of discipline to the on and offsite supervisory process. 
Examples of the types of additional discipline that would add value to the process and allow for the 
process to be more effectively monitored and controlled would include the following: 

. pr-ioritize the completion of the methodology bein 2 developed (route planners) and ensure that 
the methodology in place is reassessed to ensure that it provides for a consistent approach and 
clearly defined deliverables for compliance department staff. For example. refer to the comments 
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and recommendations contained in CP 8 loan evaluation and loan loss provisioning. In addition 
there is no r-oute planner designed to assess the specific attr-ibutes of the Process of Control that 
exists within each bank. Such a route planner could include an assessment of internal controls. 
compliance and internal audit. This type of route planner- could for-m the necessary building 
blocks r-equir-ed to come to an opinion on the effectiveness of the bank’s corporate govet-trance 
regime: 

. training pr-ograms focusing on the documentation and pr-epar-ation of visit findings would be of 
benefit to all new and existing staff: 

. a quality control or assurance pr-ocess be developed. articulated and put in place to ensure that 
the supervisory process is applied in a consistent and effective manner with evidence available to 
support assessment opinions: and 

. a time accounting process should be put in place that would provide quantitative and where 
appropriate qualitative data on how the department allocates it time. This type of reporting will 
become more impor-rant October 1. 2002. when the structur-ing of the on and offsite supervisory 
activities for the banking and trust services are integrated. 

The development of on and offsite methodology can be expedited through the use of international “best 
practice” documents available thr-ough websites such as the Base1 Committee of Banking Supervision. 
the Federal Reserve Bank Examination Manual and other well r-espected regulatory regimes. We would 
suggest these facilities be used to provide for a base of information with which to develop the content 
of route planners that have a specific use in this jurisdiction. 

In general. we are concerned that unless the Compliance Department is adequately resourced and has 
the tools and techniques to effectively assess licensees the progr-ess made to date will not be sustained 

Subsequent to the mission the Commission has taken steps to crystallize the on and offsite supervision. 
methodology and approach to supervision. 
Bank Management Contact 
Banking supervisors must have regular contact with bank management and a thorough understanding 
of the institution’s operations. 
The frequency of on-site visits and ongoing meetings depends upon the risk profile of the bank 
concerned and will be influenced bythe bank’s size and the activities undertaken. As well as onsite 
visits. the Commission will also meet with banks on a periodic basis to discuss strategic objectives and. 
in particular, whether there is likely to be any significant change in activities. outstanding regulatory 
issues (those highlighted by on-site inspections. prudential returns. or annual audited financial 
statements). and common areas of interest. Commission staff are in regular contact with the industry. 
enhanced by a regular visit program and supervisory returns. 

The GPO requires a bank to obtain the consent of the Commission before undertaking any new activity 
in Jersey. Furthermore subsidiaries are also prevented from establishing or acquiring a representative 
office. branch or a subsidiary outside Jersey without the prior consent of the Commission. 

Article 13 of the BBL also requires a bank to advise the Commission of any change to a minority, 
majority. or principal shareholder. or an indir-ect controller (all of these terms are defined in the BBL). 

Where a bank does not I-eport a matter which is. or is likely to be. a matter of material significance in 
relation to the Commission’s powers and functions under the BBL. then Article 14 of the GPO r-equires 
a bank’s auditors (and whet-e applicable any reporting accountant) to communicate that matter directly 
to the Commission. 

Under Article 23 of the BBL. no person shall become a dir-ector or manager (defined as a person who is 
r-esponsible for the overall control and administration or having effective control of the day/-to-day 
business of a bank) without the approval of the Commission (each person must first complete a PQ). 
The exnerience and aualifications of such uersons are imuortant factors in iudeinr their abilitv to 
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Assessment 
Comments 

Principle 18 

Description 

Off-site Supervision 
Banking supervisors must have a means of collecting. reviewing, and analyzing prudential reports and 
statistical returns from banks on a solo and consolidated basis. 
The Commission has legal authority under Article 25 of the BBL to require the completion of quarterly 
returns by all banks (on a solo or consolidated basis). The data provided is based on that required under 
Base]. 

understand risks arising nom business lines and products. 

As part of the draft corporate governance I-oute planner. the Commission considers whether an entity 
has pr-ocedures in place to ensure that only “fit and pr-oper” persons are employed. and whether- 
management is continually aware of the bank’s oper-ational and financial position in respect ot. 
qualitative and quantitative risks. 

The Commission may refuse or revoke a bank’s license if it considers that the persons cancer-ned with 
the management OI- control of a bank al-e not “fit and proper.” or have conducted business in an 
improper way. 

The Third Schedule of the GPO states that the Commission may t-equire the removal of any director. 
controller. OI- manager- of a registered person appointed under Article 23( 1) of the BBL if he or she is 
not consider-ed to be a “fit and proper” per-son to hold such office. This power could be exercised if the 
Commission considered that a person did not have the competence to assess. monitor. or control the 
risks of a business. 

The Commission has regular meetings with “home” and “host” r-epresentatives as well as the related 
supervisors to discuss issues of common interest. 
Largely Compliant 
The Commission is in general. respected by the banking industry and pi-ofessional organizations. 
Discussions with the industry r-evealed that with limited and understandable exceptions there is 
ongoing and useful dialogue with the industry participants and the Commission. 

The discussion comments contained in other CP commentary outline the quality of the supervised 
industry and the constructive methodology used as part of the licensing process. The enabling 
legislation provides the Commission with sufficient tools and actions items to deal with adverse 
situations in a timely/ manner. 

Coupled with the tools and action items identified in the discussion comments the intr-oduction of a 
more intrusive and effective on and offsite supervisory process needs to complement the historical 
communication channels and provide additional information to the Commission. 

The Fourth Schedule of the GPO requires each bank to provide audited financial statements to the 
Commission. in line with generally accepted accounting standards. Typically. U.K. accounting 
standards are followed. which establish techniques and norms r-egarding the consolidation of accounts. 
Jersey does not issue its own accounting standards. 

Article 25( 13) of the BBL states that a person who fails to supply information requested by the 
Commission will be guilty of an offence and liable to imprisonment for a term not exceeding 6 months 
or a fine not exceeding E2.000 or both. 

The Reporting Guide states that the accurate and timely filing submission of quarterly reports is 
viewed as an indication of management control. and consistent late submission of the form could result 
in a request for a report from the bank’s accountants under- Article 25(l)(b) of the BBL. Two directors 
(or one director- and a manager where there are not two directors resident in Jersey) must sign off the 
quarterly prudential return. For branches. the manager- must sign the report. and. in the case of the year- 
end report. by the senior officer approved by the Commission under Section A (I) of the Fourth 
Schedule to the GPO. 

The Commission has pr-escribed to the industry that a ser-ies of regulatory reports be provided. A 
significant number of regulatory reports are required on a quarterly basis. For ease of comparisons. 
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calendar- quarter are used for reporting purposes and where fiscal years are different from the calendar 
quartel- ends. fiscal year-end I-eports are I-equired. The pl-escribed reports are standardized prudential 
reports that include details of balance sheet assets and liabilities. off-balance sheet exposures. risk asset 
ratio calculation. profit and loss account. provisions. loans. fiduciary accounts. total deposit liabilities. 
lending by sector analysis. maturity analyzes. foreign currency exposure, parent/group accounts. 
directors’ details. directors’ inter-ests. statement of large exposures. large deposits. interest rate and 
exchange I-ate contracts. and analysis of placements. Any other reports specifically requested by the 
Commission are also attached. There are separate reporting formats for branches. clearing banks and 
subsidiaries. 

Other- required reports include: 

. large exposul-e I-eports as and when they are made. Large exposures that are expected to exceed 
25 percent of the bank‘s capital base must be notified to the Commission before the exposure is 
made. A standard form is used to submit the requil-ed information. 

. annual financial statements. Audited annual financial statements are required to be prepared in 
accordance with generally accepted accounting standards (typically U.K. or those followed by its 
parent) and submitted to the Commission. Schedule 4 of the GPO states that these must include a 
profit and loss account and balance sheet. 

Article 25 of the BBL pl-ovides the Commission with the authority to request and receive information 
from a bank whenever it needs it to fulfill its I-egulatory responsibilities. Article 25(6) extends this 
authority. inter alia. to a hank’s holding company. subsidiaries. related companies. and fellow 
subsidiaries. 

Assessment 
Comments 

Principle 19 

Description 

The Commission perfol-ms analytical tests of the information provided in the quarterly prudential 
returns. “Model Bank” comparisons are used for the assessment process. Any deviations from the 
established standard are investigated and follow-up is provided where warranted. 
Compliant 
A review of the reporting guide and technology based reporting formats confirmed that in general the 
information provided allows the Commission to assess the operational activities of banks in an 
appropriate manner. Exception conditions are followed up with the individual banks. Article 25 of the 
BBL provides the Commission with the necessary authority to receive ad hoc information when 
required. This facility will likely have to be used more frequently going forward to ensure the 
Commission I-emains cognizant of the risk potential of banks who have or are in the process of 
introducing new and possibly proprietary products and services. 
Validation of Supervisory Information 
Banking supervisors must have a means of independent validation of supervisory information either 
through on-site examinations or use of external auditors. 
The Commission has established an objective of carrying out an onsite visit program that requires 
every bank to be visited at least once every two years. Procedures for the planning of an on-site visit 
include agreeing a date for the visit with the entity concerned some 6-8 weeks in advance. At this point 
pre-visit info]-mation is requested. Pre-visit information is expected at least one week before the date of 
the visit at which time it is reviewed. 

The visit commences with an opening meeting that sets out the agenda. introduces the Commission’s 
staff. and identifies the staff of the entity concerned that will be required for interview. The visit is 
undertaken by completing the route planners. interviewing staff and reviewing all relevant documentati 

A closing meeting to discuss the initial findings of the visit is generally held within one week of the 
visit. A further objective was established that would seek to have a draft report covering regulatory. 
best practice and observation issues is usually issued within 3 weeks of the visit. Once a response has 
been received from the entity concerned. the final report is issued detailing outstanding issues and 
giving deadlines fol- completion. A letter to the directors is also issued. The report also suggests that a 
copy of the report be provided to external auditors. Outstanding issues are then followed up with the 
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Assessment 
Comments 

entity to ensure that they are cleat-ed within pre-determined timeframes. The Commission also meets 
annually with those for which it acts as “home” state regulator and others where it considers it 
appropriate to do so. to discuss the external audit. 

Where the Commission has requested a report under- Article 25 of the BBL. meetings will be held with 
the reporting accountant and bank to discuss the scope of the examination. Further meetings will be 
held once the Commission has received the t-eport to discuss the issues arising. 

Article 25 of the BBL gives the Commission power to nominate or approve the person appointed to 
provide any report requested. 

The Commission does not have explicit powers to oppose an auditor’s appointment under Articles 31 
to 33 of the BBL in respect of the annual financial statements. However-. if necessary. the Commission 
could insist on the auditor’s I-emoval using its power under Article 10 of the BBL to impose a condition 
on a banking license. 

The power to appoint reporting accountants OI- others to conduct an investigation is provided in 
Articles 25 & 27 of the BBL. Normally the appointees will be lawyers or chartered accountants. To 
support the reporting accountant process Articles 6 and 25 of the BBL provide the Commission with 
the legal right of access to bank records. and to any director. manager or staff member. 

To complement the visitation process external auditors are required to certify the complete and 
accut-ate extraction of data in the prudential returns from underlying accounting and other records. and 
to confirm that the returns have been prepared and pt-esented in accordance with curt-ent reporting 
instructions issued by the Commission. 

The auditor is also required to report: 

. Any departures in the quarterly return frrom the accounting policies used for the latest published 
accounts. 

The treatment of transactions not fully or clearly catered for by the Commission’s reporting 
instructions. 

. The extent to which information in a consolidated report has been extracted ftrom records and 
systems not examined by the auditor/reporting accountant. because the records and systems 
relate to a group company and not those of the bank. 

The Commission has also established an Audit and Regulatory Group (ARG). which meets 
periodically to discuss issues of regulatory and market interest. 
Largely compliant 
Refer also to assessment comments and recommendations related to on and offsite supervision CP 16 
and CP 17 t-elating to contact with bank management 

The Commission has no authority to monitor the work of external auditors under the present 
legislation. The legislation does state in Article l(1) that an auditor must be a member of the Institutes 
of England and Wales. Scotland. Ireland or the Association of Certified Accountants or is otherwise 
approved by the Commission. While the individual qualification requirements are sound and the 
Commission has the power to remove an auditor under Article IO of the BBL there is no legislative 
reference available referring to the need for a specific level of industry experience to complement the 
professional qualifications when an appointment of an auditor is made. This is mitigated by the 
Commission’s policy for the audit of banks to be conducted by one of the “big four” accounting firms. 
In view of the Commission’s lack of authority to monitor the work of external auditors it does not 
place excessive reliance of the work of external auditors with the result that it does not view that access 
to auditing working papers is necessary. The Commission has however recognized that a more in-depth 
on-site program is now appropriate. 

For particular business reasons. the Commission will engage one or more competent persons to carry 
out Article 25 t-eviews. The review engagement exists between the bank and the competent person. 
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Principle 20 

Description 

while the scope of the t-eview is set by the Commission. As the Article 25 reviews are commissioned 
for particular regulatory reasons we would t-ecommend that the Commission consider an approach 
wherein that. as part of the acceptance of the report findings. a review of supporting working papers be 
carried out. 
Consolidated Supervision 
An essential element of banking supervision is the ability of the supervisors to supervise the banking 
group on a consolidated basis. 
The size and structure of the Commission allows for the staff responsible for supervising the banks to 
have access to the activities of other- t-egulated disciplines. Access to regulatory issues will be enhanced 
shortly further by the inclusion of fiduciary supervision within the remit of the Compliance Division. 

The Commission maintains contact with home state supervisors (and host supervisors where the 
Commission acts as home regulator) to ensure that the Commission is kept aware of relevant 
regulatory issues occurring outside the Bailiwick. 

All activities of banks are considered in advance of. and discussed during. on-site visits. including 
investment and fund operations (where applicable). and nonregulated activities. Any investment. 
insurance. or fiduciary business conducted will require separate authorization from. and will be 
regulated by. the Commission. 

By virtue of Article 25(6) of the BBL the Commission has the legal authority to review all activities. 
including those conducted in other jurisdictions. There is. as detailed above. full scope to share 
r-egulatory information with other- regulatory authorities. Where appropriate this may be facilitated 
through entering into MOUs. although the absence of such an agreement does not restrict the ability of 
the Commission to share information. 

Article 25 of the BBL provides the Commission with authority to request and receive information from 
a bank. Article 25(6) extends this authority. inter alia. to a bank’s holding company. subsidiaries. 
t-elated companies. and fellow subsidiaries. The Commission has the authority by virtue of Section 
2.5(6) of the BBL to impose prudential standards on a consolidated basis. 

Under the Third Schedule to the GPO. a bank is required to obtain the consent of the Commission to 
undertake any new activity within Jersey. Under the Fourth Schedule. Jersey incorporated banks are 
also t-equired to obtain the Commission’s consent to acquire or establish a representative office. branch. 
or subsidiary outside Jersey. Compliance with prudential standards can also be applied as a condition 
fat- granting that consent. Consolidated financial information is collected through the prescribed 
quarterly and other regulatory returns. 

Assessment 
Comments 

Under Article 10 of the BBL. the Commission may impose conditions on a bank’s operations. 
Compliant 
The Commission is strongly supportive of consolidated supervision. It also has the legislative authority 
to request access to all books and records and as a complementary control any new products and 
services must be approved by the Commission. 

The licensing practices emphasis that licenses will only be granted to the 500 largest banks and to 
complement the licensing pi-ocess efforts are made to meet with “home” regulators on a regular basis. 
MOU have been established with approximately I3 “home” supervisors of which. a significant number 
regulate banks having material banking representation in Jersey. 

Effective October 1. 2002 the Commission will itself enhance it consolidated supervisory activities 
through the integration of banking and trust service supervisory activities. 

Refet- also to comments pt-ovided in CP comments on Capital adequacy and Large exposures. 
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Principle 21 

Description 

Accounting Standards 
Banking supervisors must be satisfied that each bank maintains adequate records drawn up in 
accordance with consistent accounting policies and practices that enable the supervisor to obtain a true 
and fair view of the financial condition of the bank and the profitability of its business, and that the 
bank publishes on a regular basis financial statements that fairly reflect its condition. 
The Fourth Schedule to the GPO 1991 establishes a legal basis for the external verification of financial 
statements. According to Article 1 l(2) and paragt-aph 4 of schedule 4. t-egistered persons shall provide 
“True and Fair View” audited accounts in accordance with generally accepted accounted principles. 
Such accounts must be published within three months of the date of the balance sheet. Quarterly 
prudential returns are also subject to external review on an annual basis. It is an offence not to comply 
with such a requirement. 

Assessment 

Should management not be able to present financial statements for external audit. then the GPO would 
allow the Commission to require the removal of any director. controller or manager of a bank. 

There is t-egular and open communication between the Commission and external auditors. The 
establishment of an ARG manifests this. 

The Sixth Schedule of the GPO establishes circumstances in which auditors or reporting accountants 
are required to communicate matters to the Commission (e.g.. loss of confidence in the competence OI- 
integrity of the bank officers). Article 33 of the BBL protects the auditors from breach of 
confidentiality. 

The GPO states that generally accepted accounting standards must be used. While this is normally 
those of the U.K.. the Commission also permits a bank to use the accounting standards relevant to its 
parent (where those standards are considered equivalent). 

Audits must be conducted in accordance with the Auditing Guideline -Banks. issued by the U.K. 
Auditing Practices Committee of the Consultative Committee of Accounting Bodies. 

Article 25 of the BBL enables the Commission to scope an external review of any particular aspect of a 
bank’s operation. and Article IO of the BBL allows the Commission to impose a condition concerning 
pr-ior approval of financial statements. 

A notice issued under- Article 25 of the BBL provides fat- the publication of financial statements for 
public distribution, Jersey incorporated subsidiary banks must produce “true and fair” audited accounts 
to the Commission but have a choice of either publishing those full accounts or- producing summarized 
financial statements with limited disclosure based on 1AS.30 and U.K. standards. A number of 
minimum requirements are summed up in the notice. 

The Commission has the right to revoke the appointment of an external auditor. This would be 
achieved by imposing a condition on a bank under Article IO of the BBL. 

However. and like the U.K. authorities. the Commission does not rely on the work of external auditors. 
Where auditors are required to provide reports. such r-eporting accountants will be approved by the 
Commission. which will consider skills and independence. 

The Commission also uses its website and other publications to communicate infor-mation. For 
example. it publishes public statements under Article 45B of the BBL (and equivalent provisions under 
other regulatory legislation) on its website. 

The Commission does not issue guidelines specifically cover-ing the scope and conduct of audits. As 
noted above audits are typically conducted in accordance with Auditing Standards issued by the U.K. 
Auditing Practices Board (including U.K. Auditing Guideline- Banks). 

These provisions are incorporated within the Sixth Schedule to the GPO and Article 33 of the BBL. 
Compliant 

I 
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Comments 

Principle 22 

Descr-iption 

The descriptive comments support the key elements of the essential criteria of this CP. The comments 
pt-ovided in CPs 16. 18 and 19 outline areas where the Commission’s level of cooperation with. and 
understanding the work of-. external auditors could be enhanced and the comments also provide 
recommendations to achieve those results. 
Remedial Measures 
Banking supervisors must have at their disposal adequate supervisory measures to bring about timely 
corrective action when banks fail to meet prudential requirements (such as minimum capital adequacy 
ratios), when there are regulatory violations, or where depositors are threatened in any other way. In 
extreme circumstances: this should include the ability to revoke the banking license or recommend its 
revocation. 
While informal oral and wr-itten communication with management is a common form of I-emedial 
action utilized by the Commission. it has a t-ange of powers under the BBL. including powers to 
impose conditions. appoint inspectors and to revoke registration. 

To date. two inspectors have been appointed under Article 27 of the BBL. A further 13 I-eports have 
been carried out under Article 25 of the BBL. 

The Commission also has power under Article 45B of the BBL to issue a public statement. To date. 
one such statement has been made for a licensed bank: three others have been issued in respect of 
other regulated activities and 1 1 have been made concerning the banks claiming to be carrying on 
deposit taking activities in Jersey. 

These powers could be used in respect of any matters relating to a bank’s suitability to be t-egistered 
under the BBL. and this would include consideration of prudential requirements and violations of 
legislation. 

The Commission has the power to take any of the actions described in this criteria: 

. the bank’s activities could be restricted by imposing a condition under Article 10 of the BBL: 

. the GPO requires a bank to seek prior approval from the Commission of new activities and 
acquisitions. and this permission can be denied: 

. restriction or suspension of payments to shareholders or share t-epayments could be achieved by 
the imposition of a condition under Article 10 of the BBL: 

. restriction of asset transfers could be achieved by the imposition of a condition under Article IO 
of the BBL: 

. under the GPO. the Commission can require the removal of any director. controller or manager 
and could make it clear that it would not consider such a person to be “fit and proper” for any 
other comparable post in the banking sector: 

. under the GPO. the Commission can ensure the replacement of managers. directors. or 
controllers. and could restrict their powers by the imposition of a condition under Article IO of 
the BBL: 

. the Commission could use its power to impose a condition under Article IO of the BBL to 
achieve a takeover or merger with a healthier institution: and 

. the Commission has the power to apply to the Court for- the winding up of a company where 
there are just and equitable grounds to do so. Once deposit taking is subsumed within the FSL: 
the Commission will also have the ability to petition the royal court to appoint a manager to a 
bank. 

An appropriate period of time is set for the completion of remedial action. Each one is reflective of the 
nature. complexity and volumes concerned. 

The supervisot- applies penalties and sanctions not only to the bank. but when and if necessary. also to 
management and / or the Board of Directors. Under Article IO of the BBL. the Commission may 
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impose conditions on an institution that could include the I-emoval of one OI- more senior individuals. 
Furthermore. under the Third Schedule to the GPO the Commission may require the removal of any 
director. controller or manager. 

In addition to the above. Article 49 of the BBL states that where an offence committed under that law 
by a body corporate is proved to have been committed with the consent or connivance of. or to be 
attributable to any neglect on the part of. any director. controller. manager. secretary or other similar 
officer of that body corporate or any person purporting to act in any such capacity. he. as well as the 
body corporate shall be guilty of the same offence and liable in the same manner to the penalty 
provided for that offence. 

Assessment 
Comments 
Principle 23 

Descr-iption 

Only to the extent that it could be considered to be acting in “bad faith.” the Commission could be the 
subject of a petition to the royal court if it unnecessarily delayed corrective actions. 
Compliant 

Globally Consolidated Supervision 
Banking supervisors must practice global consolidated supervision over their internationally active 
banking organizations, adequately monitoring and applying appropriate prudential norms to all aspects 
of the business conducted by these banking organizations worldwide, primarily at their foreign 
branches, joint ventures, and subsidiaries. 
Article 25 of the BBL provides the Commission with authority to request and receive information 
from bank. Article 25(6) extends this authority. inter alia, to a bank’s holding company. subsidiaries. 
related companies. and fellow subsidiaries. 

The Commission is responsible for 14 banks that have overseas activities. the majority of which 
operate in Guernsey and Jersey. All are part of larger groups. which are themselves subject to overall 
consolidated supervision outside of Jersey. 

Of these 14. two are particularly significant. one having operations throughout the Middle East. In the 
case of the latter. on-site visits are made to a number of overseas branches on average every 18 months 
(including the group’s regional head office). The Commission also makes use of reporting accountants 
in the t-elevant jurisdictions to pr-ovide it with other information that it requires. 

The Commission meets formally to discuss the supervision of hosted operations with its counterparts 
in Guernsey (on average twice annually) and Jersey (once in the last 18 months). Given the strong 
links between regulators in all three jurisdictions. issues are also discussed informally on a more 
frequent basis. 

As part of the corporate governance route planner. the Commission considers the adequacy of 
management information reporting. the effectiveness of compliance and audit functions. and whether 
management is aware of the bank’s operational position. 

The Fourth Schedule to the GPO requires a bank to obtain the consent of the Commission before 
establishing or acquiring a representative office. branch or a subsidiary outside Jersey. The 
Commission would not grant this consent unless it was satisfied with the quality of host supervision. 

Under Article 10 of the BBL. the Commission has the power to require the closing of an overseas office. 
or impose limitations on its activities through the imposition of a condition on its license. 

Under Article 25(6). the Commission has the authority to conduct overseas on-site visits. in line with 
those undertaken in Jersey. and its basis for selecting whether or not to conduct overseas on-site 
examinations is risk-based. 

There is a budget that permits such visits to take place and there is a history of them having been 
undertaken. 

Where foreign activities have a higher risk profile. and differ from those conducted in Jersey. or are 
conducted at remote locations. then they will be the subject of on-site visits. Visits are arranged 
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periodically. and frequency is determined by size and risk profile. 

Fat- those operations hosted by Guernsey and Jersey. the Commission visits only the local supervisor. 

Assessment 
Comments 
Principle 24 

Description 

As a rule. meetings are held with regulators of jurisdictions in which banks have mater-ial operations. 
to consider- the scope and quality of host regulation. 
Compliant 

Host Country Supervision 
A key component of consolidated supervision is establishing contact and information exchange with 
the various other supervisors involved, primarily host country supervisory authorities. 
The Commission has wide gateways fol- the shat-ing of information with home and host country 
supervisors. MOUs have been established with some 13 home supervisors. including banking 
I-egulators in Gel-many. Gibraltar. Guernsey. the Isle of Man . Mauritius. South Africa and the U.K.. In 
addition. the Commission meets periodically with regulators in other host countries. such as the United 
Arab Emirates. to discuss hosted operations and the overall fr-amework of supervision and group 
issues. 

A number of home supervisor-s also visit Jersey on a t-egulat- basis and meetings are held with the 
Commission to discuss issues of mutual interest. Formal gateways are used regularly to exchange 
information. Home supervisors are encouraged to provide relevant information to the Commission. 
Bilateral meetings are held with host (and home) country supervisors. The Commission will discuss 
the implications of information received from another supervisor and. as far as possible. keep them 
informed of any relevant developments. 

4ssessment 
Zomments 
Principle 25 

Description 

Under the Fourth Schedule to the GPO. Jersey incorporated banks are required to obtain the 
Commission’s consent to acquire or establish a representative office. branch. or subsidiary outside 
Jersey. 
Compliant 

Supervision Over Foreign Banks’ Establishments 
Banking supervisors must require the local operations of foreign banks to be conducted with the same 
high standards as are required of domestic institutions and must have powers to share information 
needed by the home country supervisors of those banks for the purpose of carrying out consolidated 
supervision. 
Local branches and subsidiaries of foreign banks are subject to the same prudential. inspection. and 
regulatory reporting requirements as domestic banks. 

A letter is always sent to the home country supervisor before registering an institution. requiring the 
home country supervisor to confirm knowledge of and agreement with the operation proposed in 
Jersey. and its role as consolidated supervisor. 

Under Article 45A. the Commission can and does share such information with home country 
supervisors. This may be offer-ed spontaneously and on the request of another supervisor-. 

Home country supervisors are given on-site access to local offices and subsidiaries for safety and 
soundness purposes. 

The Commission advises the home country supervisor- as soon as practicable whenever it takes any 
material action regarding the operations of a bank from that country. 

The Commission gathers information by monitor-ing market information. by obtaining copies of goup 
annual accounts. by visiting head offices and. where appt-opr-iate. by holding bilateral meetings with 
home country supervisors. 

Xssessment Compliant 
7 -0mments I 
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Table 2. Summary Compliance with the Base1 Core Principles 

20. Consolidated Supervision 
21. Accounting Standards 
22. Remedial Measures 
23. Globally Consolidated Supervision 
24. Host Country Supervision 
25. Supervision Over Foreign Banks’ 
Establishments 

l’ C: Compliant 
I’ LC: Largely compliant 
j’ MNC: Materially noncompliant 
*’ NC: Noncompliant 
5’ NA: Not applicable. 
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C. Recommended Actions 

Recommended actions 

Table 3. Recommended Actions to Improve Compliance with the Base1 Core Principles 

7 Reference Recommended Action 
Each such agency should possess open-ational Conduct a ireview of the Finance and Economic 
independence and adequate resources (CP l(2)) Committee’s power of direction and the Commission’s 

development function. 

, On-Site and Off-site Supervision (CPI 6) 

An in-depth analysis of the resources required to fulfill 
the supervisory objectives and as a consequence 
establish a change plan. 

Credit Policies. Loan evaluation and loan loss 
provisioning (CP 7and 8) 

Market Risks (CP 12) 

Other Risk (CP 13) 

Internal Control and Audit (CP 14) 

Develop guidance/guidelines or orders covering 
generally accepted credit risk policies and procedures 

Impose market risk capital requirements. 

Develop guidance and “best practice” documents. 

Systematic confirmation by senior management and 
Board regarding their fiduciary responsibilities. 

Introduce a “best practice” paper on internal controls 
and internal audit. 

Establishment of a full scope on-site examination 
program supplemented by formalized quality control 
procedures. 

D. Authorities’ Response to the Assessment 

Base1 Core Principles for Effective Banking Supervision 

Overview 

13. The authorities welcome the Fund’s confirmation that Jersey is compliant or largely 
compliant with 29 of the 30 Base1 Core Principles (and sub-principles) , and its constructive 
recommendations to further enhance implementation of international standards, many of 
which support action planned or already underway at the time of the Fund’s assessment. 

14. Notwithstanding this. the authorities do not consider that the Commission’s overall 
risk-based approach to supervision is sufficiently highlighted in the assessment. This 
approach has identified that the licensing criteria for banks and the nature of the banking 
business in Jersey has meant that supervisory guidance on credit policies. loan evaluations, 
and loan-loss provisioning. and setting specific capital requirements for market risk in banks 
should be afforded lower priority than addressing the risks posed by investment and trust 
company business. It has been for this reason that banking supervision undertaken by the 
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Commission has focused on such matters as corporate governance. detailed conduct of 
business. and on ML risk. Nevertheless. as noted below. the Commission will be addressing 
the particular prudential risks referred to in the Fund’s assessment. 

15. The authorities note that there is only one CP that the Fund assesses as materially 
noncompliant-and that refers to the provisions to deal with market risk. The authorities note 
that their approach to the management of market risk has been determined by the 
Commission’s risk assessment, as noted above. However. the Commission will consider the 
introduction of market risk capital requirements as part of its assessment of the second Base1 
Capital Accord. 

16. A consolidated action plan, prepared by the authorities. is appended to Volume I of 
the assessment. 

Objectives, autonomy, powers, and resources 

Resourcing (CP I(2)) 

17. The authorities note that the Commission has moved quickly to address the resource 
deficit noted at the time of the Fund’s visit. which took place shortly after the loss of some 
key banking staff. The staff complement in its Compliance Division has been increased from 
27 to 40 staff, of whom 35 are now in post. including an additional senior manager with 
considerable experience of the banking industry. who will provide technical support to the 
Division’s banking team. Staffing requirements will continue to be reviewed on an ongoing 
basis to ensure that they continue to support the Commission’s objectives and a 
comprehensive on-site supervision program. 

Market and other risks 

Credit, market, and other risks (CPs 7> 8.12 and 13) 

18. Credit and market risk are assessed by the Commission as being low based on 
information collected from banks on a quarterly basis, and are mitigated by Jersey’s high 
capital requirements (a IO percent risk capital requirement against the international norm of 
8 percent), strict licensing policies (the Commission restricts licenses to banks in the top 500, 
measured by capital), and requirement for a letter of comfort from the parent company. 
Instead, the Commission has focused on corporate governance, detailed conduct of business, 
and on ML risk. 

19. Notwithstanding this, in 2004 the Commission proposes to finalize Codes of Practice 
for banks, preparation of which was already underway at the time of the Fund’s assessment, 
which will address best practices for the management of credit, market, and other risks 
(including loa n evaluation and loan-loss provisioning), and internal controls and internal 
audit and will review capital requirements (which already exceed the international norm) as 
part of the Commission’s assessment and implementation of the second BCA. 
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Internal control and audit 

Mmugemel~t declorutiorl on irzterrlal corm-ols (CP 14) 

20. The authorities accept that. currently. only trust company businesses are required to 
submit a declaration to the Commission that they have complied with relevant regulatory and 
AML legislation and Codes of Practice (Article 6 of the Financial Services (Trust Company 
Business (Accounts, Audits and Reports)) (Jersey) Order 2000). 

21. The Commission intends to review whether or not directors (and senior management 
of branches) of all regulated businesses should be required to make such a declaration. Any 
proposed changes would then be subiect to a period of consultation and legislative approval. 

On-site and off-site supervision 

22. The authorities note that the Commission, with support from outside consultants, has 
enhanced its on-site visit program to facilitate a more effective and focused use of its 
resources. This process was already underway at the time of the Fund’s assessment. The 
Commission has developed a new risk model which will allow it to more accurately identify 
higher risk operations, a comprehensive set of on-site visit programs, and a revised report 
format which, inter alia, will more accurately reflect the materiality of on-site visit findings 
and enhance internal review procedures. 

Body of assessment 

Operational independence (CP I(2)) 

23. The authorities’ response to the fund’s comments on operational independence are set 
out in Volume 1 (page 2 1). 

Legal ~ fumework, for banking supervision (CP I(3)) 

24. The authorities note that, while the Commission has still to issue Codes of Practice 
for deposit-taking business, failure to follow existing banking guidance notes may indicate 
that a business is not “fit and proper” and can attract regulatory sanctions. In addition. where 
necessary, conditions can be set on a license, which do have force of law, and which will 
attract a penalty where there is failure to comply. 

25. Notwithstanding this. Codes of Practice for deposit-taking business will be issued by 
the Commission for consultation in 2003. Codes will. inter alia, lay out capital adequacy 
requirements and it is intended that they will come into force during 2004. 
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26. In addition. the Commission is seeking to consolidate all of Jersey’s existing 
regulatory legislation into the FSL. which provides an explicit legal basis for issuing Codes 
and attaches penalties for failing to comply with them. The authorities point out that the 
Commission will recommend legislation, subiect to consultation and legislative approval to 
transfer regulation of deposit-taking to the FSL. Such a consolidation was under 
consideration at the time of the Fund’s assessment. 

Powers to uddress conzpliurzce with luws (CPI (4)) 

27. The authorities response to the recommendation that the Commission be provided 
with civil monetary penalties and fining powers is in Volume 1 (page 43). 

28. The authorities accept that there is no power under the Banking Business (Jersey) 
Law 1991 (BBL) for the Commission to issue directions or to appoint a manager. However, 
the law does provide the Commission with wide powers to impose conditions on the license 
of regulated institutions, equivalent to the power of direction, and the absence of such a 
power has not caused difficulty to date. The Commission also considers it unlikely that it 
would use a power to appoint a manager to a Jersey licensed bank, given the top 500 status of 
banks operating in Jersey. 

29. Notwithstanding this, the Commission will undertake a general review of existing 
powers and sanctions to identify inconsistencies in the Commission’s regulatory arsenal. In 
any event. the Commission is seeking to consolidate all of Jersey’s existing regulatory 
legislation into one law (the FSL). which provides for the ability to direct, to appoint a 
manager, and for restitution on behalf of customers. Subject to consultation and legislative 
approval, the Commission will recommend that the regulation of deposit-taking be 
transferred to the FSL in 2004. Such a consolidation was under consideration at the time of 
the Fund’s assessment. 

Credit policies (CP 7) 

30. The authorities do not accept that the Commission places undue reliance on home 
supervisors to mitigate credit risk. Credit risk is assessed by the Commission as being low 
risk from information collected in prudential returns, and is mitigated, instead, by its higher 
capital requirement (10 percent risk capital requirement), licensing policies, and requirement 
for a letter of comfort from the parent company. 

31. Notwithstanding this. Codes of Practice for deposit-taking business, will, subject to 
consultation, introduce best practices for credit risk and will ensure that responsibilities of the 
Board and senior management for credit risk are adequately addressed. Best practice will be 
determined by the Base1 paper: Principles for the Management of Credit Risk. It is intended 
that these Codes will come into force during 2004. 
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32. The authorities point out that revised on-site visit programs have also been prepared 
and adopted which require review of management policies on credit quality and provisioning 
levels and the application of policies and procedures to manage all other core banking risks. 

Loun evuluution md lam 1o.w provisioning (CP 8) 

33. The authorities do not accept that the Commission places undue reliance on audited 
financial statements to evaluate loans and loan loss provisioning. As explained above, it is 
the Commission’s view that credit risk is not a significant risk for the majority of Island 
banks and. instead. the Commission has focused on corporate governance. detailed conduct 
of business. and on ML risk. 

34. Notwithstanding the above. a revised on-site credit risk program (route planner), 
which is risk-based, is in use which now: 

0 Specifies testing to be carried out during visits to verify management representations. 

l Requires evaluation of the appropriateness of credit risk and provisioning policies and 
procedures. 

The Commission will also review the merits in developing a credit risk rating system. 

Connected lending (CP IO) 

35. The authorities note that Codes of Practice for deposit-taking business, which will 
incorporate requirements governing connected lending. will be issued for consultation in 
2003 and it is intended that they will come into force during 2004. 

36. The Commission. with support from outside consultants, has enhanced its on-site visit 
program to facilitate more effective and focused use of its Compliance Division’s resources. 
The risk model has been enhanced, a comprehensive set of on-site visit work programs (route 
planners) has been developed. and improved quality control checks are being incorporated 
into the on-site visit process. 

37. As required by the Banking Business (Jersey) Law 1991) banks proposing to 
introduce global liquidity pools have notified the Commission and met with it to determine 
the impact of such operations. 

Vulidution of supervisory igfi~mation (CP 19) 

38. The authorities note that the Commission intends to review whether it should be 
permitted to approve the appointment (and continued appointment) of auditors of all licensed 
persons (subject to consultation and legislative approval). The appointment and retention of 
auditors of trust company businesses and Category B insurance permit holders is already 
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subject to approval by the Commission. and guidance is in place that establishes a 
requirement for relevant industry experience for auditors of trust company businesses. 

39. The Commission is to review the use of external experts in the validation of 
supervisory information, including its access rights to the working papers of such experts, 
and any consequential amendments to regulatory legislation that may be required. Any 
proposed changes would then be subiect to a period of consultation and legislative approval. 

II. ANTI-MONEY LAUNDERING AND CO!VIBATING THE FINANCING OF TERRORISM 

A. General 

Information and methodology used for the assessment 

40. A detailed assessment of the AML and combating the financing of terrorism (CFT) 
regime of Jersey was prepared by a team of assessors that included staff of the International 
Monetary Fund (IMF) and an independent expert (IAE) not under the supervision of IMF 
who was selected from a roster of experts in the assessment of criminal law enforcement and 
nonprudentially regulated activities.3 IMF staff reviewed the relevant AML/CFT laws and 
regulations, and supervisory and regulatory systems in place to deter ML and FT among 
prudentially regulated financial institutions. In addition. the Fund reviewed the transitional 
regulatory arrangements in place for trust and company service providers. The IAE 
reviewed the capacity and implementation of criminal law enforcement systems. 

Overview of measures to prevent money laundering and terrorism financing 

41. Information used for the assessment was obtained from the Money Laundering 
(Jersey) Order 1999 (the “MLO”); the Proceeds of Crime (Jersey) Law 1999 (the “POCL”); 
the Terrorism (Jersey) Law 20024 (the “TL”); the Terrorism (United Nations Measures) 
(Channel Islands) Order 2001 (the “Terrorism Order”); the Al-Qa’ida and Taliban (United 
Nations Measures) (Channel Islands) Order 2002 (the “Al-Qa’ida Order”); the Drug 
Trafficking Offenses (Jersey) Law 1988 (the “DTOL”): the Collective Investment Funds 
(Jersey) Law 1988 (the “CIFL”); the Banking Business (Jersey) Law 1991 (the “BBL”); the 
Insurance Business (Jersey) Law (the “IBL”): the Financial Services (Jersey) Law (the 

’ The mission’s work was undertaken over two visits. The first visit 
(September 1 l-25, 2002) was undertaken by Ross Delston (Consulting Counsel LEG) and 
Richard Carpenter (MFD expert). with Washington-based assistance from Stuart Yikona 
(Technical Assistance Officer LEG). The second visit (January 13-21, 2003) was 
undertaken by Ian Carrington (MFD) and Detective Chief Superintendent, Felix McKenna, 
of Ireland’s Criminal Assets Bureau (IAE). The work of the IAE appears in italics. 

4 Due to come into force during 2003. 
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“FSL”) (formerly Investment Business (Jersey) Law): the Financial Services Commission 
(Jersey) Law 1998 (the “Commission Law”): the Criminal Justice (International 
Cooperation)(Jersey) Law 2001 (the “CJL”): the Criminal Justice (Forfeiture Orders)(Jersey) 
Law 2001 (the “CJFOL”): the U.K. Extradition Act 1989 (the “Extradition Act”); the Police 
Force (Jersey) Law 1974 (the “PFL”): the Customs and Excise (Jersey) Law 1999 (the 
“CEL”): the Investigation of Fraud (Jersey) Law 1991 (the “Fraud Law”); the Interception of 
Communications (Jersey) Law 1993: the Interpretation (Jersey) Law 1954: the Companies 
(Jersey) Law 1991 (the “Companies Law”): the Borrowing (Control)(Jersey) Law 1947, (the 
“Borrowing Control Law”): the AML guidance notes for the finance sector (the “Notes”);” 
the Investment Business Codes of Practice (the “Investment Codes”); Codes of Practice for 
Trust Company Business (the “Trust Company Codes”); the Mutual Evaluation Report of the 
OGBS of 1999 (the “MER”): Joint Action dated June 19, 1998. of the Council of the 
European Union on the creation of a European Judicial Network (the “EU Decision”): and 
the Self-Assessment Questionnaire: FATF Special Recommendations on Terrorist Financing 
(April 2002): Position Paper: Overriding Principles for a Revised Know Your Customer 
Framework (February 2002). issued by the Commission, the Guernsey Financial Services 
Commission and the Isle of Man Financial Supervision Commission. See generally, 
www.jersevlegalinfo.ie, which contains all of Jersey’s primary and secondary legislation. 
along with some proposed legislation as well. 

42. This assessment is also based in part on discussions on AML/CFT issues that were 
held with officers and other representatives of the following offices. all of whom were most 
helpful in the preparation of this assessment: the Commission: the Bailiff’s Chambers: the 
Attorney General’s Chambers; the Law Officers Department: the Police; the JFCU and 
Customs and Excise. 

43. For the purposes of this assessment. financial institutions (Fls) are any deposit-taking 
business as defined in Article l( 1) of the BBL; any insurance business to which Article 4 of 
the insurance Business (Jersey) Law 1996 applies; the business of being a functionary of a 
CIF, as defined in Article l(1) of the CIFL; any investment business, as defined in Article 

5 For the purposes of this assessment. the Notes were not considered to be within the defined 
term ‘law.’ which appears in Section 2 of the Methodology. as including “legislation, decree. 
regulation or other rule that is in force, is mandatory. and for which there are sanctions for 
noncompliance.” This conclusion is based on the Notes being neither mandatory nor subject 
to direct sanctions explicitly linked to violation of the Notes. Finally, the legal basis for the 
issuance of the Notes by the Commission is grounded in its power to publish information 
about its functions and to provide advice. assistance or services relating to the financial 
sector. Hence. there is no explicit legal basis for the issuance of the Notes by the 
Commission. other than as information, advice or assistance to that part of the financial 
sector regulated and supervised by the Commission. 



- 54 - 

l( 1) of the FSL: the business of providing trusteeship services (not being services as a trustee 
of an occupational pension scheme): the business of company formation; the business of 
company administration: the business of a bureau de change: the business of providing 
check-cashing services: the business of transmitting or receiving funds by wire or other 
electronic means; the business of engaging in any of the following activities within the 
meaning of the Annex to the Second Banking Coordination Directive (No. 89/646/EEC) (not 
being a business specified above (inclusive): the acceptance of deposits and other repayable 
funds from the public; lending; financial leasing; money service business (MSB); the issuing 
and administering means of payment (such as credit cards. travelers’ checks and bankers’ 
drafts); guarantees and commitments: trading for one’s own account or for the account of 
customers in money market instruments (such as checks. bills, and CDs); foreign exchange: 
financial futures and options: exchange and interest rate instruments; or transferable 
securities; participation in securities issues and the provision of services related to such 
issues; advice to undertakings on capital structure, industrial strategy and related questions. 
and advice and services relating to mergers and the purchase of undertakings; money 
broking; portfolio management and advice; the safekeeping and administration of securities; 
credit reference services: and safe custody services, see generally Article 36( 1) and Schedule 
2 of the POCL. Jersey has a strong legal and institutional framework generally, particularly 
with respect to implementation of the major treaties. including measures to combat terrorism 
and terrorist financing; confiscation of the proceeds of criminal conduct; law enforcement 
and prosecution powers; customer identification; and international cooperation. 

44. The main institutions in Jersey in the AML/CFT area are the JFCU, which is a unit of 
the Jersey Police and is the FIU for Jersey; the Police and the Customs and Excise 
Department, which investigate criminal activities; the Attorney General’s Office which 
prosecutes ML and FT: and the Commission, which is the financial regulator and responsible 
for monitoring compliance for Fls that are regulated. 
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45. The broad regulation of the financial sector. including banking. insurance, investment 
companies and trust companies in a single independent and effective regulator. the 
Commission. is another strength. However. a number of improvements to Jersey’s legal and 
institutional framework are recommended: First. with respect to the JFCU. consideration 
should be given to augmenting its permanent compliment of human resources. and its 
powers, particularly with respect to its ability to obtain information from reporting entities, 
and its access to public and nonpublic databases. strengthened. Second, the legal framework 
with respect to originator information remaining with the transfer through the payment chain. 
and enhanced scrutiny to wire transfers that do not contain complete information, needs to be 
strengthened. taking into account the two-year period referred to by FATF. Finally, the 
framework with respect to Jersey’s role as a home regulator, although applicable only to a 
limited a limited number of financial institutions. and the screening of applicants for 
employment by banks. insurance companies and CIFs, should be improved. 

Assessing criminal justice measures and international cooperation 

Table 4. Detailed Assessment of Criminal Justice Measures and international Cooperation 

I-Criminalization of ML and FI (compliance with criteria 1-6) 
Description 
1. According to the authorities. in general. conventions are ratified by the U.K. on Jersey’s behalf and with its 
consent. This is only done after Jersey has first determined that Jersey law is in place to enable the treaty to be 
implemented. The Vienna Convention was ratified by the U.K. on behalf of Jersey in July 1997. The Convention 
for Suppression of the Financing of Terrorism has not been ratified on behalf of Jersey. since the implementing 
legislation is due to be brought into force in 2003. The Council of Europe and Palermo Conventions have not 
been ratified on Jersey’s behalf since the implementing legislation was not in place at the time of the ratification 
by the U.K.. but the implementing legislation is due to come into force in 2003. The 1959 Council of Europe 
Convention on Mutual Legal Assistance has the same status as these. Jersey has fully implemented the 
provisions of these conventions relevant to AML/CFT through its domestic law. 

2. Money laundering is criminalized as a serious offense. extends to all proceeds of criminal conduct and is 
consistent with the definitions set out in the Vienna Convention. Palermo Convention and the FATF 40 
recommendations (Articles 32. 33. and 34 of the POCL. and Article 16. 16A. 17. and 17A of the DTOL). 
Financing of terrorism is criminalized as a serious offense and is consistent with the definition set out in the 
Convention for the Suppression of the Financing of Terrorism (Articles 2. 3. 13. 15, 16. and 17 of the TL). 

The offense of ML extends to both laundering and the predicate offense (Articles 32-34 and 40 of the POCL: 
Articles 16. 16A. 17. and 17A of DTOL: and Articles 15-I 8 of TL: paragraphs 4 and 5 of Terrorism Order). It is 
not necessar-y that a person be convicted of a predicate offense to establish that assets were the proceeds of 
criminal conduct. Predicate offenses extend to any ct-iminal conduct. as follows: Drug trafficking under 16. 16A. 
17. and 17A of DTOL: FT under Articles 15-I 8 of TL: and all other crimes with a punishment of more than one 
year under Articles 32-34 and the First Schedule of the POCL. 

Money laundering extends to all assets that represent the proceeds of ct-iminal conduct. Criminal conduct 
includes those crimes committed extraterritorially but should constitute an offense if the criminal conduct had 
occur-t-ed in Jersey (Article I ( 1) of the POCL. definition of “drug trafficking” in Article 1 of DTOL: and the 
definition of “ten-orism” in 2(4)(a) of the TL). 

3. FT is criminalized on the basis of the Convention for the Suppression of the Financing of Tel-t-orism 
(Articles 15- 18 of the TL). 
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4. The offenses of ML and FT apply to individuals OI- entities that know,ingly engage in ML and FT (Articles 32- 
34 of the POCL: Articles 15-I 8 of the TL: and 16. 1 6A. 17. and 17A of DTOL). The offenses of ML and FT 
extend to legal entities under Article 9 of the Interpretation Law. which states that the definition of person shall 
.“..unless the contrary intention appears. include any body of persons corporate or unincorporated.” 

5. With respect to criminal offences. both individuals and Fls are subject to criminal laws relating to AML/CFT. 
including unlimited fines and imprisonment of up to 14 years (Articles 32-35. and 37 of POCL: Articles 12-I 8. 
20.23. and 35 of TL: Articles 16A. 17. 17A. 18A. 18B. and 2 1 of DTOL). Article 63 and paragraph 8 of 
Schedule 6 of the TL make provision for offenses of legal entities to flow through to directors. as does 
Article 37(S) of the POCL. 

(For further discussion of sanctions see Section VIII. Criterion 64.) 

6. The legal means and resources that are available to the Jer.se>, Authorities enable them to implement ML and 
FT laws: however it1 order to investigate MUFT ejjectivel>, the Jet-se!, Authorities ut-e required to suppletnent 
their existittg manpower. There is legislation in Jersey, to effective!\, combat. investigate and prosecute ML and 
the FT. Ott the prosrcutorial side there ute a ttutnbet- of lawyers pertnunentl~~ uttached to the attorne!, getter-al’s 
Office which allocates them to tnattagr and direct ML itlvestigatiotzs. The Jerse!, Authorities are current& 
currJ,ittg 077 a number of investigations ittto suspected ML. which involve millions ofpounds in assets. 117 or-de7 
to set-vice these ongoing ML ittvestigutions. Jerse!, is assisted b>, a ttrrtnber of luw!;ers from the U.K., supported 
bj, Forensic Accoutztatzts/Atzal~~.sts. The use of these additional proje.s.siotzuls is financed bj, the States of Jersey, 
and is under the control of the attome! general. There is OII going ussesstttent on the demands itnposed on the 
attortzej’ getteral’s stafj’b~~ the volume of work carried out utzd if the trend of increased workload continues at 
the cut-rent rate it may result in utt increase of staff The Jersey, authorities recognize the complexities involved 
it? the investigation of MUFT and thus the reason for financing the ettzplo~tnetzt of outside Profe.s.siotm1.s tmtnel~~ 
LawJ,ers. Forensic Accountants and Fittattcial Ittvestigutors (U.K. Police/Cu.stotn.s and Excise Officers). 

Within the attorney getzetzl’s office there at-e two strands of investigation. The first deals with ltztertmtiotzal 
cooperutiott/Mutual Legal A.ssistance and the second cotzcenttntes on Jerse!, based operations. 

The Jersey’ Joint Fitzuncial Crimes Unit (JFCU) has 15 permanent stufj positions. consisting in the main oj 
police officers supported b!, customs oflicers atzd civiliutt stafJ: The approved .strength of this unit is 17.5 
positiotts. This unit has an additional seven persons curt-etztl!;. consisting of U. K. police o#icers and civilians 
attached to ongoing major ML ittvestigation.s (total manpower operating in Jersey, r-e MUFT is 22 people). The 
IT s~~.stem.s available within the JFCU consist of a ttrmbet- of databases. which are curret@, under evaluatiott to 
be streatnlitted. 
Analysis of Effectiveness 
Jersey has a generally adequate legal firamework for the criminalization of ML and terrorism financing. but the 
Convention for Suppression of the Financing of Terrorism. the Council of Europe Convention and the Palermo 
Convention have not been extended to the jurisdiction. (See reference to UNSC Resolution in response to 
criterion I.) 

The legal resources available in Jet-se!, etmble the uuthotities to effectivel>~ itnpletnetzt AML and CFT laws. 
Recommendations and Comments 
The Convention for Suppression of the Financing of Terrorism. the Council of Europe Convention and the 
Palermo Convention should be extended to Jersey. 
Implications for compliance with FATF Recommendations I, 4,5, SR I, SR II 
Full compliance will be achieved when the Convention for Suppression of the Financing of Terrorism is ratified 
on Jersey’s behalf. 
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II-Co~zfiscation of proceeds of crime or propel-ty used tofirzmce terrorism (compliance with 
criteria 7-16) 
Description 
7. Laws provide for the confiscation of proceeds and instt-umentalities of criminal conduct. Laws also provide 
for the ft-eezing or seizut-e of assets subject to confiscation pt-ior- to the issuance of a confiscation order or where 
there at-e reasonable grounds in the case of ML and FT (Articles IS and 16 of the POCL: Schedule 3. Paragaphs 
4-7 of Schedule 4 and Paragraphs l-3 of Schedule 5 of the TL; Articles 3-6. 16B and 16C of DTOL). In 
addition. laws provide once a criminal conviction has been obtained. for the confiscation of assets of 
organizations that are found to be primarily criminal in nature (Articles 3. 38. and 39 (the latter two for external 
confiscation orders) of the POCL and Article: Articles 16C and 1X (the latter- for external confiscation orders) of 
the DTOL: and Articles 2. 26. and 27 of the TL)). 

With respect to confiscation of property of corresponding value. AML laws in Jersey provide for the appointment 
of the Viscount. who is the executive officer of the Royal Court of Jersey. as receiver for all property owned by a 
defendant pursuant to a court order known as a ‘saisie judiciare.” and for the sale of such property to satisfy a 
confiscation order (POCL Articles 3 - 5. IS - 2 I and DTOL Articles 3 - 12). However. the TL does not contain 
comparable provisions. Civil forfeiture is not available under current Jersey law. except with respect to cash used 
in connection with FT (Article 27 and Schedule 4 of the TL). Discussions are taking place for an appropriate civil 
forfeiture law for the jurisdiction. 

8. Orders may be made to identify and trace assets suspected of being proceeds of criminal conduct or used for 
FT (Articles 40 and 4 1 of the POCL: Articles I9 and 20 of the DOTL: Schedule 5. Paragraph 6 of Schedule 6 
and Paragraph IS of Schedule 4 of the TL: Article 5 of the CJL: and Article 2 of the Investigation of Fraud 
Law). 

9. The rights of innocent or bona fide third parties are protected (Article 16(7) of POCL: Article 9(7) of DTOL: 
Article 26(7) of the TL). In addition. the authorities have indicated that under Jersey rules of civil procedure. a 
third party intervener may assert legal rights over property. 

IO. The authorities have indicated that courts will not enforce illegal contracts as a matter of common law. 

I I The JFCU records all statistics relating to urnounts of propel-r_\, jrozetl. seiz,ed and confiscated relating to 
ML. the predicate oflem-es atld FT. 

12. All police officers ulld Custonz.~ Officers attached to the JFCU have undergone training in a rzurnber of areas 
includiq cornpa/q~ a/ad trust LuM’. the U.K. ,latiotzal model jor traitzing in relation to statzdard and advutzced 
,firlancial it7vestigation courses. cornpliarzce procedures atzd have received training fkonz the home office md 
obtaijled Cetztre of Excellence Certificates. 

The prosecutorial and judicial per-some1 that are eqaged in the fight against ML are experienced layers. 
some of whom are regarded as experts witlzilz the ML field. These professiolzals atzd the members of the JFCU 
regular!\, atterzd inter-national colljerences on the subject matter of ML arzd FT which enables them to car-I-J’ out 

their jmctiom to alz advanced standard. 

13. Laws provide for fr-eezing of funds or other property of terrorists in accordance with the United Nations 
resolutions (Part 2. Schedule 4 of TL: Article 6 of the Terrorism Order). 

The JFCU keeps statistics relating to this matter alld have made them available to the evaluator-. 

14. There is power to identify and fr-eeze the property of suspected terrorists. whose names may not appear on 
the list(s) maintained by the relevant committees of the UN Security Council (Schedules 4. 5 and 6 of TL: and 
Article 6( 1) of the Terrorism Order). 

15. Jersey has established two funds. the Criminal Offences Confiscations Fund and the Drug Trafficking 
Confiscations Fund. (Article 24. POCL: Article 14A of DTOL. see also Schedule 4: paragraph 10 of TL). There 
is no comparable terrorism fund. since such assets go to the budget of the government. 

16. Jersey has recourse to asset-sharing mechanisms to share property confiscated from crimes generally and 
from drug trafficking crimes with other jurisdictions. (Article 24 of POCL: and Article 14A of DTOL). There is 
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no comparable provision with respect to terl-orist assets. since theI-e is no confiscation fund established under the 
TL. nevertheless Jersey has reached agreements on a case by case basis with other jurisdictions on the sharing of 
assets confiscated under terrorism legislation. 
Analysis of Effectiveness 
Jersey has a generally adequate legal framework relating to confiscation. fl-eezing and seizure of assets: orders to 
identify and trace assets: and pl-otecting the I-ights of innocent third parties to such assets. While the confiscation 
of property of corresponding value can be achieved under AML Laws . the TL does not contain comparable 
provisions. Civil forfeiture is not available under- current Jersey law. except with respect to cash used in 
connection with FT. Discussions are taking place fol- an appropriate civil forfeiture law for the jurisdiction. 

Recommendations and Comments 
Consideration should be given to amending the Terror-ism Law to provide for the appointment of a receiver for 
all property owned by a defendant to satisfy a confiscation order. 
Implications for compliance with FATF Recommendations 7, 38, and SR III 

1 

JII-The FIU and processes for receiv 
intelligence at the domestic and intern-~.----. ~~ ~~~ \~. , 
Description 

ing, analyzing, and disseminating financial informatio 
ational levels Ccomdiance with criteria 17-24) 

n and other 

17. There is r- a Joint Financial Crimes Unit (JFCU) consisting of staff from the States of Jersey Police and 
Customs. The JFCU also includes the serious fraud unit of the police. Police and officers may be assigned to the 
JFCU for a period of time, typically up to six years. 

With respect to terrorism. ten-orist financing and drug crimes reporting parties are required to disclose all 
suspicious reports to a police or customs officer: Articles 21 and 34 of the TL. In addition, The Commission is 
required to report to the police where they have information relating to ML (Article IO of the MLO). However 
with respect to other crimes all that is required is that procedures be maintained for securing that the information 
contained in a I-eport is disclosed to a police officer(ML0 ART. 9(d). Although there is no provision in the law 
or regulation indicating the manner in which suspicious transaction reports are to be made. the Notes do provide 
a standard format in the reporting of disclosures and what information should be disclosed with regard to the 
nature and reason for the suspicion (Paragraphs 9.23-9.26 of the Notes). However. the Commission has 
authority only to require regulated FIs to comply with the Notes. 

18. There is no authority in the law requiring reporting parties to provide additional documentation to the JFCU. 
However. the police have the power to seek additional information by obtaining a production order. by authority 
of the Bailiff (equivalent to the Chief Judge) which would require a suspicion of criminal activity. for all serious 
cl-imes and drug trafficking (Article 40 of the POCL and Article 19 of the DTOL). and for terrorist acts and 
terrorist financing. a production order. customer information order or an account monitoring order (under 
Articles 32 and 33. and Schedules 5. 6 and 7 of the TL). Such a showing is not always possible at the early 
stages of analysis of an STR. 

19. The JFCU does not have access to other databases on a real time basis. but rather sends its officers to obtain 
publicly available information from other agencies. 

The JFCU does not have access to other- nonpublic databases on a timely basis other than through a production 
order. which would require a suspicion of criminal activity. The relevant laws should be amended to provide for 
such access on a real-time basis. 

20. Although Article 37( 1) of the POCL and Article 9 of the ML0 provide for ML offences. there is no explicit 
provision fol- an offence of failure lo report with respect to predicate cl-imes other than drugs or terrorism. Article 
18(a) of the DTO creates such an offence with I-eapect to the reporting of drug ML. Articles 20 and 23 of the TL 
provides for the same for terrorist acts. The Attorney General has the authority lo prosecute or failure to have 
adequate reporting procedures in place. and the Commission has the authority to impose regulatory sanctions on 
regulated Fls relating to failure to report. However. the other Fls. such as MSBs. would not be subject to the 
Commission’s jurisdiction. See generally the response to Criterion 5. above. 
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The legal framework does not explicitly provide that failul-e to I-eport is a crime with respect to pl-edicate crimes 
other than drugs or terrorism. although the POCL and R/IL0 could be interpreted to pl-ovide for the equivalent oi 
such an offense. 

2 I, Info]-mation obtained flrom the police cannot be disclosed to any other person other than in accordance with 
Articles 30 and 3 1 of the POCL (Article 29 of the POCL: Article 2 of the PFL). A person to whom information 
is disclosed shall not disclose it to any other pel-son without the pl-ior consent of the attorney general (Article 
3 l(2) and 3 I(4) of the POCL). Since there al-e no I-estrictions on disclosure in the DTOL or the TL as there are in 
the POCL. the police are able to disclose information to other police agencies fol- the purposes of investigation 
without reference to the attorney general. 

22. With regard to the sharing of information by the JFCU with foreign counterparts. the attorney general may 
give his consent genel-ally or specifically and unconditionally or subject to such conditions as he may stipulate 

23. The ]ersey FIU is staffrd by police, customs and ciGlian staffand is known as the Joint Financial Crimes 
Unit and keeps records/statistics on: 

. STRs received. atza!\~red and dissemirzared: 

. STRs ilzar led to investigations. prosecurions or convicfions: 

. r-eqrdesrs jar assistance and r-esporzses provided: 

. refirruls made .spontaneousl\, referrals 61, tke JFCU to tke U.K. National Criminal Intelligence Service 
and other compererzt foreign uutkorities: und 

. STRs arising jrom large cur-r-enq transactions. 

24. The IFCU is headed by a Detectizle Inspector iuko is appointed by the Chief Officer of the Jersey Police and is 
answerable to him on the actizlities of the ]FCU. The ]FCU is sub-dizlided into an intelligence and Operational 
Unit. The Intelligence section is stajfed by a Detective Sergeant, three Detective Constables and three cislilian 
personnel which includes a financial analyst. The Operational section is staffed by one Detective Sergeant, foul 
Detectizle Constables and tiuo Senior Customs Officers. The JFCU is currently supported by sezlen personnel 
from the U.K. and local police in order to serzlice the increased workload and make progress with ongoing 
ML/T irwestigations. The approzled and recommended strength of the ]FCU is 17.5 positions. The 
organizational structure of the JFCU in my opinion is sufficient to ensure that its functions are properly 
executed. 

In order.for the ]FCU to imlestigate ML/FTfunding is prozlidedfrom the annual police budget and the attorney 
general’s schemes. 

Information technology facilities in use by the IFCU include a number of databases and steps kazle been taken to 
improzie the efficiency of this system, because of the demands arising from a 600 percent increase in STRs otler 
the last taio yL’ars. The current systems in place are being ezlaluated,‘in order that their intelligence data bases 
are streamlined into a single system. 

The ]FCU is established from within the existing law enforcement agencies jersey that are answerable to the 
chief officer of police and attorney general and is thereforefi-eefrom unauthorized outside interference 01 
injluence in its functions and decision making. Due to this independence and autonomy the JFCU ensures that 
information an> intelligence held by it are securely protected and disseminated in accordance with the la-w. 

While the JFCU does nof puhlisll periodic reports on statistics. npologies urzd trends this irljorrnution is 
r-egularl!, disseminated to rke Jerse!, financial indusfg. 03, means of lectures. presentations and broadcasrs giver? 
0~. mer~zber.~ of the unif. JerseJ,‘s armual Police Report includes ir~orrnutiorz on the mctivities of rlze JFCU. 
Analysis of Effectiveness 
The framework for reporting suspicious transactions is generally adequate. although the absence of an explicit 
legal requirement for reports to be made to the JFCU and the lack of real time access to public and nonpublic 
databases are potential weaknesses. 
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The (‘urrem pertnu~~ml staff le\,els af the JFCU are 1e.s.s rhan adeyuate to eflecfive!\‘ itnpletnenr aggressive 
invesrigatiorzs info ML and FT itI Jel-.se>,. Since 1999 the M,ol-kload of the JFCU has increased 600 percent due to 
the increased number- of STRs. The Mmrk load has also grown due to increased r-equesrs for assistance from 
,foreign 1aM. enf0rcetnen1 agencies. 
Recommendations and Comments 
Consideration should be given to amending the I-elevant laws to require that the report be made directly to the 
JFCU. and that it be made in writing on a form to be issued by the JFCLJ. Consideration should also be given to 
amending I-elevant laws to permit the JFCU to require the submission of additional information by reporting 
parties. and to provide expeditious OI- I-eal-time access to public and nonpublic databases without the need for a 
court order. Such a showing is not always possible at the early stages of analysis of an STR. Consideration 
should also be given to amending the relevant laws to provide explicit legal authority for the Commission to 
issue guidance notes. 

Jet-se>, should rake itnmediare steps lo increase the permanent stafliing levels of rhe JFCU to the approved 
srretigth of 17.5 positions. 

The JFClJ’s IT/Data s~~.sretn.s should be improved lo increase its benefits 10 users. 
Implications for compliance with FATF Recommendations 14, 28,32 
Compliant 
IV-Law enforcement and prosecution authorities, powers and duties (compliance with criteria 25-33) 
Description 
25. The JFCU and the arrortle\, general’s qffice have re.sporisibilit!‘,~~r ensuring ML and FT offences are . 
propet-l!, investigated. There at-e a number-if ongoitzg tnijor itzve.stigatiotzs. some of which arose from STRs 
M’hile others wet-e idenrified b>, the invesrigariorz of orher criminal activity. e.g.. serious fraud or drug trafficking. 
The auflzorities are raking all necessat?’ steps fo en.sure that these invesrigatiorzs reach a successful conclusion. 

26. There is an adequate legal basis in the Interception of Telecommunications Law for the interception of 
telephone communications under a warrant issued by the attorney general (Article 3). Jersey authorities 
indicated that a number of lawful undercover operations were currently taking place with the knowledge and 
approval of the attorney general. The police also use a wide range of investigative techniques including 
controlled delivery. 

A Regulation of Investigatory Powers proposal has been drafted and is expected to be placed before the States 
Assembly (Island Parliament) shortly. Although this law will give statutory authority for the first time to covert 
activity going beyond the interception of telecommunications. the authorities have indicated that the Court has 
discretion under existing law to allow the prosecution to rely on illegally obtained evidence. 

The JFCU uses the techniques of controlled delivet?, and other undercover operatiotzs in its pursuit of rhe 
invesrigation of ML and FT offences. The inrerceptior? of telephone communications is permitted under warrunt 
issued b>s the arrornel’ general. 

The Police and the Customs and Excise Office are responsible fol- investigating ML and FT offences. 

27. Law enforcement authorities are able to compel production of bank account records. financial transaction 
records. customer identification records. and other records maintained by financial institutions and other entities 
OI- pel-sons. through lawful process (for example. subpoenas. summonses. search and seizure warrants. or court 
orders). as necessary. to conduct investigations of ML. FT. and predicate offences (POCL Articles 40 and 41: 
DTOL Articles I9 and 20: TL Articles 3 I and 32 and Schedules 5 and 6: Fraud Law. Article 2) 

28. Jer.se>,‘s o,z going major ilzvestigations use a task jot-ce,fortnaf M.ith personnel from Police. Customs. lawyers 
,from Jerse!, and the U.K.. as well as forensic accountants. The munugetnent of rhese major invesrigations is 
under the conrrol of the Derecrive lnspecrorirl charge of rhe JFCU and a representative of the arrorney general‘s 
office to ensure the fullest cooperutiott atzd infi)rtna~im .slzuritzg to bring rlzeir enquiries to a successful 
conclusions. 
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29. 

1 
(See t-esponsr 10 Crirrrior? 24). The JFCU and the other- ittvestiparion reams are prol?ded M’ifli u reusonablr 

sturidard of IT,fctcilities. for emttlple enabling rltetn lo scan documentary, material seized. Mhich gives eaq 
access 10 all oj rile investignrors. Jerse~~‘.s law enforcement utzd prosecution services are taking all reusomble 
steps 10 prol,ide whalevet- resources at-e necessaty’ 10 cur-r:\’ our rheit- junctiorzs regarding the investigation and 
prosecution qf’ML and FT. 

30. The JFCU is resporzsible for keeping statistics on ML and FT. It maintains records and staristics of all 
irl~;e.stigatiott.s. prosecutions and convicfions on MUFT cases and irs staristics database enables it to identt3, 
investigafions origittaring fi-otn STRs or ji.otn other sources. Their database e.srab1i.she.s the sturistics on an>’ 
critnitlal. civil or adtninisrr-a five samtions. The orzlj, ri~,il/adtlzittistrurive sunctions available 10 the Jersey, 
authoriries IO attack the profirs oj suspected criminal acrivirl\, is the use of Revenue powers. i.e. Income Tax. The 
JFCU datal~ase idet1tQie.s STRs which have beet7 t-ejerred 10 Revrttue however due IO a lack ofjtiedback theit- 
smtistirs are silent on an!, Revenue action raken (tax collected). 

3 I. The JFCU arriveI>, dissetninares the above itzJortnu~ion ro all per.son.s/agencie.s concerned through seminars. 
conferences and their police injtirtnution databases. 

32. Jel-se>, has raken all reasonable actions to ensure that rlze per.son,iel tasked with rhe responsibilities as 
outlined above are adeyuatelj) rruined. 

Jerseys leas provided special tt-uirii,?g/cerrifcatir)17 for its police and cus1otn.s invesrigators attached 10 rhe JFCU. 
thus enabling them 10 uchieve he recommended srandat-d qf excellence required b!; the U.K., 10 conducr rIleit 
itlvestigatiotls of ML, FT and the predicare offences. 

33. Jersey’s law et~forcetnenr agencies are tnaki,ig reasonable eflorts 10 meet demands to .successfull>~ 
investigate. prosecute. convict. jreeze. seize and confiscate the proceeds of crime or properrl\: 10 be used lo 

finance ret-rot-istn. A number of STRs received b>, the JFCU were generared bjl suspicion of terrorism relared 
activities. The JFCU has dedicated a number- of per-some1 10 work close& with the Atnericnn authorities on this 
tnafter. Any problems encountered at-e addressed b>, the atrome)’ general’s oflice. Jetse), has enacted numerous 
pieces of legislariotl 10 attack and combat the financing of terrorism. The JFCU is in regular contact with U.S. 
investigarors with regard to FT. 
Analysis of Effectiveness 
The Spates of Jet-se), law enforcement agencies are making reasonable efforrs lo investigate. prosecure. convict. 

freeze. seize and confiscate the proceeds of ct-itne or properr~~ to be used to finance rerrot-istn. 
Recommendations and Comments 
A Regulation of investigatory Powers proposal has been drafted and passage of the bill should occur without 
delay. 

Jersey’s law enforcement agencies should prepale a 3-5 year corporate action plan to enable them to continue to 
investigate and prosecute ML and FT, setting Reals, targets, strategy, implementation plans, etc. 
Implications for compliance with the FATF Recommendation 37 
Compliant 
V-International Cooperation (compliance with criteria 34-42) 
Description 
34. There are laws and pl-ocedures for mutual legal assistance in ML and FT regarding the production of records 
by financial institutions and other persons. the search of persons and premises. seizure and obtaining of evidence 
for use in investigations and criminal proceedings. in some cases by application to the attorney general (Articles 
4.5. 6 and 7 of CJL. Articles 3 1 - 34 of the TL. and Article 2 and Schedules 5. 6. and 7 of the Fraud Law). 

34.1 Seizure and forfeiture by way of enforcement of external confiscation orders is possible (Article 16B and 
Article 18. DOTL: Articles IS and 16 and 39 of POCL: and Schedule 3 of TL). Asset sharing is authorized with 
respect to drug trafficking and serious crimes. but the]-e are no explicit provisions concerning asset sharing in 
terrorism legislation. Sharing of assets confiscated under- terrorism legislation currently takes place on a case-by- 
case basis. and consideration is being given by the authorities to an asset sharing agreement with the U.S. 
Department of Justice and with the Canadian authorities. 
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Jersq~ r-eqr4ire.s that I-quests jar- assista~7~rj1~~~111 jar-eigr7 jurisdictions as outlined ubove be processed tl7rough 
mutual legal assistance in nccordancr with their 1~~1s aud procedures. 

35. 117 Jersq there is no dual rriminalit!, test to qflect their ahilir[\, to provide mutual legal assistance. 

35.2 Jerse?, has structures in pluce to allou~,for timel!~ and eflective jtilloti, up to be given to requests for mutual 
legal a.ssistarlce. 

35.3 Statistics are kept on all requests. made or received. jor 117utuol legal assistance relative to MWFT and the 
predicate ojerlces. The requests are cutegorired b>, Fraud Notices. Internutional Cooperation Notices. Evidence 
Orders. Proceeds of Crime Orders. Ter-rorisrn Orders. Drug Trafficking (Co$.scation Order) and Saisies 
Judiciaire Orders. The records include details of the rzature and result of the request. 

36. International cooperation is supported through bilateral and multilateral means. Articles 29-31 of the POCL 
and Article 3 of the Fraud Law allow for informal disclosure with the consent of the attorney general. There are 
no r-estrictions on informal information exchange other than such consent. which. according to the authorities. 
occurs on a r-egular basis. Jersey has a tr-eaty on information exchange with Belgium. and is in discussions on five 
other treaties as well. Pursuant to the EU Decision. Jersey is included within the European Judicial Network. 
which is a network of judicial contact points to facilitate judicial cooperation within member states of the EU. 
Jersey also has regular access to U.K. liaison magistrates in EU member states. 

37. The Jersey Police use the facilities of INTERPOL to communicate with their counterparts in other 
jurisdictions. Although there is no formal treaty or MOU in place. according the authorities. information is also 
exchanged by the attorney general with other law enforcement agencies including in particular the Serious Fraud 
Office in the United Kingdom. the U.S. Department of Justice and the District Attorney’s Office in New York. 

The authorities record the mmber. source. and purpose of the request for ~1~~17 information exchange. as well as 
its resolution. 

38. Cooperative investigations take place through the exercise by the attorney general of powers conferred upon 
him by Article 3 of the Fraud Law and by Article 5 CJL. and subject to the safeguards thereunder. According to 
the authorities. active cooperation in investigations between Customs and the Jersey Police and their counterparts 
in the United Kingdom and France takes place informally on a regular basis. 

39. The arrangements jar coordinating seizure and forfeiture actiom are dealt with 017 a case by case basis. 
Where aI7 international dimension or aspect is identified in the initial stages of the investigation. it is policy oj 
the States oj’Jerse3, to work in a joint investigation with other jurisdictions. 

Under Jerse>,‘s terrorism legislation there is no legal basis for asset sharing. However experiences have proven 
that OII a case by case basis Jerseys has reached agreements with other jurisdictions 011 asset sharing. 

40. The procedure adopted for extradition from Jersey is the same as that adopted for extradition from the U.K.. 
It is therefore possible to extradite individuals char-fed with ML or FT offenses (Articles 7-15 of the Extradition 
Act). 

41. Jerse!, does not provide a safe haven for individuals charged with FT due to the restrictions placed OII 
persons seeking residerq~, enzplo>ment or housing on Jerseys of Jersey. Extradition procedures are in place so 
that indi\:idrrals sought WI charges relating to MUFT can be extradited. As a result of developing a partnership 
upproach with other jurisdictions in particulur the U.S.A. on the sharing of informatioll OIZ movement of 
suspected terrorists, law enforcement takes an aggressive approuch to locating these individuals. 

42. (See response to Criterion 24) As pointed out pre~~iousl~~. the work load of the JFCU has increased 
signijicantl~~ in the last two or three !.ears. The hrrnarl resources attached to the JFCU have remained static and 
in order to service the workload additional personnel have been seconded. With the secondments the JFCU has 
a11 adequate level oj re.sources. These are however not permanent positions within the FCU. 
Analysis of Effectiveness 
The legal framework is generally adequate in that there are laws and procedures for mutual legal assistance in 
ML and FT regarding the pr-oduction of records by financial institutions and other- persons. the search of persons 
and premises. seizure and obtaining of evidence for use in investigations and criminal proceedings. 
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Jerse!, has structures in place to e~ectivel!,,folloM,- ~17 to t-quests for mutual legal assistance. 
Recommendations and Comments 
Jerse!, nuthrities .should cmsider rrvisirlg ten-orism legislatiotz to uIloM,,for the sharing of wrlfiscated assets 
MYth those jr4ri.sdiction.s that have cot7trilmted to the ir7ve.stigation leading to confi’scatiorz. 
Implications for compliance with FATF Recommendations 3, 32. 33,34,37. 38,40, SR 1: SR V 

1 Compliant 

Assessing preventive measures for financial institutions 

46. In order to assess compliance with the following criteria assessors must verify that: 
(a) the legal and institutional framework is in place. and (b) there are effective 
supervisory/regulatory measures in force that ensure that those criteria are being properly and 
effectively implemented by all financial institutions. Both aspects are of equal importance. 

Table 5. Detailed Assessment of the Legal and lnstitutional Framework for Financial 
Institutions and its Effective Imtzrlementation 

J-General Framework (compliance with criteria 43 and 44). 
Description 
43. Where a person discloses to a police officer a suspicion or belief that any property represents another- person’s 
proceeds of criminal conduct. the disclosure is not treated as a breach of any restriction upon disclosure imposed by 
any statute or contract or otherwise and will not give rise to any liability of any kind against the person making the 
disclosure (Articles 32(3) and 33(5) of the POCL. Articles 2 I ad 24 of the TL. and Articles 17. 17A. and 1 XA of the 
DTOL.) In addition. disclosure of information related to terrorism financing is not to be taken to breach any restriction 
on the disclosure of information however imposed (Article 34(7) of the TL). 

44. The Commission has authority to ensure effective implementation of AML/CFT policies (Article 6. Commission L) 
for all regulated Fls. However. the Commission does not currently have the authority to regulate (except to the extent 
that a bank or other regulated financial institution engages in such activities) or to monitor compliance of businesses 
that engage in bureau de change activities. check cashing and money transmitters although MSBs are covered by the 
relevant AML/CFT laws. The Commission has written to all of the MSBs that it is aware of. in particular the banks and 
bureaux de change. to develop accurate statistics on these activities. and intends to pr-opose in the next six months to 
the relevant committee of the States Assembly (Island Parliament) a law to regulate these businesses. According to the 
Commission. statistics collected by them indicate that there are less than ten MSBs that are not regulated and whose 
turnover is more than f10.000. The Commission has indicated that it has undertaken a consultation process which 
proposes legislative changes to address this issue. In addition. companies that engage in lending or financial leasing. 
such as finance houses. are covered under the AML/CFT framework but are not regulated or monitored for compliance 
by the Commission. except to the extent that the activity is performed by a regulated entity. Finally. there are seven 
activities that fall within the definition of trust company business under the FSL that do not appear to be covered by the 
definition of ‘financial service business’ under- the MLO: acting as a partnership formation agent: arranging for another 
person to act as a director (assuming that acting as a director falls within the definition of company administration in 
the Proceeds of Crime Law: acting as of fulfilling the function of or arranging for another person to act as or fulfill the 
function of a partner of a partnership: providing a registered office for a partnership: providing an accommodation. 
car-r-espondence or- administrative address for a partnership (and possibly a company if it does not fall within the 
definition ol~company administration): arranging for another- person to act as trustee of an express trust: acting as (or 
arranging for- another) to act as nominee shareholder- or unit holder. The definition of financial service business in the 
ML0 should be amended to cover these activities. 
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Analysis of Effectiveness 
Although the Commission has authority to ensure effective implementation of AML/CFT policies (Art. 6.FSCL) for all 
I-egulated FIs it does not currently have the authority to t-egulate (except to the extent that a bank or other regulated 
financial institution engages in such activities) or to monitor compliance of businesses that engage in bureau de change 
activities. check cashing and money transmitters. However. the authorities have indicated that MSB activity outside of 
the regulated sector is minimal. In addition. companies that engage in lending or financial leasing. such as finance 
houses. are covered under the AMLKFT framework but at-e not regulated or- monitor-ed for compliance by the 
Commission. except to the extent that the activity is performed by a r-egulated entity. 
Recommendations and Comments 
Consideration should be given IO enacting a law to regulate MSBs and to monitor compliance for companies that 

engage in lending or financial leasing. There are seven activities that fall within the definition of trust company business 
under the FSL that do not appear to be covered by the definition of ‘financial service business.’ which should be 
amended to cover these activities. 
Imnlications for comuliance with FATF Recommendation 2 

ML0 contains no explicit requirement that such pi-ocedures be followed by Fls. although such a requirement is clearly 
implied from the language of the MLO. 

Paragraph 4.13 of the Notes indicates that whenever a business relationship is to be established or a significant one-off 
transaction or series of linked transactions is undertaken the identity of the ‘applicant for business . ’ i.e. the prospective customer. 
must be obtained and verified. Paragt-aph 4. 34 of the Notes refers to Article 5 of the ML0 and indicates that a bank or building 
society should establish to its satisfaction that it is dealing with a real person or organization (natural. corporate or legal). and 
verify the identity of those persons who have power to operate any bank or investment account. These provisions relate to banks 
and building societies but similar provisions exist for investment firms. insurance companies and trust and company service 
providers. 

Some banks use numbered accounts but are required to hold identification documentation related to these accounts. 
I 

46. Fls are required to seek satisfactory evidence of identity of a prospective customer. either occasional or usual. when 
establishing business relations or conducting one-off transactions (Article 3 of the MLO). However. the ML0 does not 
specify what may or may not represent satisfactory evidence of identity. It provides that the evidence has to be 
reasonably capable of establishing that the customer is the person he claims to be (Article 7(l) of the MLO: see also 
Pat-agraphs 4.33 - 4.40 of the Notes). However. the Notes set out what will constitute satisfactory evidence of identity. 
In particular. the Notes provide that an individual’s identity comprises his/her name and all other names used. the 
address at which he/she can be located. and date of birth. Photographic evidence is only of value for face-to-face 
customers (Paragraphs 4.04 and 4.35 of the Notes). In practice. most “remote” relationships (typically accounts operated 
for nonresidents) place reliance on certification of photographic evidence (See Sec. 4.84). There is no requirement to 
renew identification when doubts appear- as to the identity of a customer in the course of the business relationship. There 
is a requirement to record the identity of all customers (Article 8 of the MLO). There are exemptions from the 
identification procedure under Article 3 of the MLO. No steps are required to be taken to obtain evidence of any 
person’s identity: where ther-e are reasonable gr-ounds for- believing that the applicant for business is a person covered by 
Article 2 of the MLO. by the EU Money Laundering Dit-ective. in one-off transactions carried out with or for a third 
party that is t-egulated and based in an “equivalent” jurisdiction (Article 5(5) of ML0 and Appendix D to the Notes). in 
long-tet-m insurance cases where the policy contains no surrender clause and may not be used as collateral security for a 
loan. or the premium does not exceed 1.750 British pounds (Article 6 of the MLO). 

With respect to I-e-verification of identity. there is no explicit requirement under the existing framework. although 
Article 2 of the ML0 requires a person carrying on financial services business to maintain such other procedures of 
internal control as may be appropriate. 

I J 



- 65 

Al-title 6(l) (b) pt-ovides an exemption from the AML framework under the ML0 for applicants for business who are 
covered under the EU AML Directive. Given that the amended dit-ective now covers additional unregulated activities. 
such as legal servives. accounting and high-end dealers. applicants for- business who carry-on such activities would be 
exempt from the identification procedures under- the MLO. To remedy the widening of this exemption. consideration 
should be given to amending the ML0 to limit the availability of the exemption to entities regulated in EU states. This is 
consistent with Section 20 of the Position Paper. which provides that Jersey regulators “consider that it is acceptable to 
rely on another party to have verified the identity of an applicant for business and/or principals only in certain controlled 
circumstances. Even in these circumstances. ultimate responsibility for obtaining satisfactory evidence of identity 
continues to t-est with the accepting person. Reliance may be placed on an accepahle irztmducer-. defined in Appendix I 
as a business operating in one of the Ct-own Dependencies or an equivalent jurisdiction. as being regulated. and having 
been assessed by the accepting person as having adequate due diligence t-equirements in place. In order for the Position 
Paper to be implemented. the ML0 would need to be amended. See also Sec. 4.46 of Notes and pages 26-27 of the 
FATF Review of the FATF 40 Recommendations. Consultation Paper (May 30. 2002). 

Paragraph 4.06 of the Notes refers to Article 3 of the Order which requires that a person should seek satisfactory evidence of 
identity of a pt-ospective customer at the time of opening an account or entering into a business relationship. The Article further 
indicates that unless satisfactory evidence of identity is obtained ‘as soon as is reasonably practicable’. the business must not 
pi-oceed 

The Commission Board approved a proposal for an amendment to the ML0 to requit-e identity to be reverified where 
there is t-eason to believe that a customer’s identity is different to that established in the records held by an FSB. 

Paragraph 4.1 19 of the Notes which refers to Jersey registered companies indicates that the following documents should be 
obtained in respect of clients with limited corporate form 

(9 

(ii) 

(iii) 

(iv) 

the original or certified copy of the Certificate of Incorporation. and Memorandum and Articles of Association 

the resolution of the Board of Directors to open an account and confer authority on those who will operate it 

for established businesses - a copy of the latest report and accounts (audited where applicable) 

a search of the file at the Companies Registry or an enquiry via a business information service. or an 
undertaking from a firm of lawyers or accountants confirming the documents submitted to the Registrar of 
Companies. 

Par-agraph 4.12 I indicates that where the company’s directors are not known to the institution the identity of at least two 
directors/company secretary/shareholders and/or at least two persons authorized to operate the account should be verified in line 
with the requirements for personal customers. 

Paragraph 4.124 which relates to Non-Jersey Registered companies is similar to that for Jersey companies and further requires 
that attention should be paid to the place of origin of the documents and the back@-ound against which they are produced. There 
is no requirement that institutions check provisions regulating power to bind. 

Jersey. Guer-nsey and Isle of Man have jointly issued a paper outlining the direction to be taken in the AML legal and 
regulatory frameworks in each jurisdiction. This paper which does not replace the existing Guidance Notes focuses on 
issues related to the verification of customer identity. Among the many aspects of identity verification addressed in the 
papet- are the issues of introduced business and the verification of identity of customers whose relationship with financial 
institutions pre-dates the all-crimes AML legislation (Progressive Program). Unlike the existing framework where an 
introducer can hold verification documents to be made available to the “accepting party” on request. the paper envisages 
that an “accepting party” will always hold either originals or copies of these documents. In terms of the Progressive 
Program the papet- envisages that where Fls discover any deficiencies in existing verification documents they should 
seek to obtain necessary information to address the deficiency. It proposes that this work be undertaken on the basis of 
risk prioritization and trigger events. 

47. Where a customer acts on the instructions of a third party. the identity of the third party must be established and 
verified (Article 5 of the MLO). 

Paragraph 4.34 of the Notes indicates that if funds to be deposited ot- invested are being supplied by or on behalf of a third party 
that in accordance with the provisions of Article 5 of the ML0 the identity of the third party (i.e. the underlying beneficiary) 
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should also be established and verified. Pal-ap-aphs 4.102-4.1 10 I-e. trust. nominee and fiduciary accounts). 
/ 

Parag]-aph 4.103 I-equires that trustees/nominees should be asked at the outset to indicate the capacity in which they al-e 
operating. It indicates that reasonable measures for identification in the case of a trust relationship will generally mean being 
able to rely on an introduction certificate from a professional trustee OI- other financial sector business that is also regulated in a 
country listed as equivalent in Appendix D. One concern in this repal-d is the introduction certificate appearing at Appendix 
G2 of the Notes which offers an option under which introducers al-e not required to either assert that documentary 
evidence in support of identification is held or undertake to make such documentation available on demand. 

Parag’aph 4.104 indicates that banks should obtain written confil-mation that the trustees/managers are aware of the true 
identity of the settlers/beneficiaries. 

Paragraph 4.105 indicates that in the case of regulated trustees/managers enquiries should be made to determine. as far as 
practicable. that there are no bank secrecy OT confidentiality constraints that will restrict access to the documentary evidence of 
identity should it be needed for a Jersey investigation. Preferably. the introduction certificate should be supported by copies of 
the documentary evidence of identity. 

Paragraph 4. I06 indicates that where the trustees are not regulated. OI- al-e not based in a country listed as equivalent in 
Appendix D. and the bank or building society has no cunent relationship with them. the identity of all the settlers/named 
beneficiaries should be obtained and verified by refel-ence to appropriate independent local professional advisers. unless they 
have no individual authority to operate the account OI- to give relevant instructions concerning the use or transfer of funds. 

48. There is no explicit requirement in the legal framework to include “accurate and meaningful originator information 
on all funds transfers and related messages” or for this information to remain with the transfer through the payment 
chain. Footnote I of the Interpretative Note to Special Recommendation VII states that “[ i]t is recognized that 
jurisdictions will need time to make relevant legislative or regulatory changes [t]his period should not be longer than 
two years after the adoption of this Interpretative Note.” Hence. the Notes would not be sufficient to meet the 
requirements of FATF VII. However. in the interim pel-iod. the Commission has advised FIs that it expects full 
compliance with FATF VII by December 2003 (see Update No. 5 to the Notes). 

Paragraph 8.29 of Anti-Money Laundering Guidance Notes Update No 5 indicates that financial services businesses 
should have a program in place to meet this requirement by December 2003. This deadline has been set since SWIFT 
expects to have the MSB 103 message format. which has enough data fields for the required information, by 
November 2003. 

The Commission is reviewing existing provisions relating to wire transfers following the release of the interpretative 
note to FATF SR VII. 

Institutions visited gene]-ally had food measures in place to verify the identity of customers. All institutions had 
graduated customer acceptance policies on the basis of perceived risk and required senior management sign-off. 
Verification requirements included beneficial ownership. However some institutions visited did not have clear policies 
for re-verification of identity. 

Visits to FSBs indicated a wide range of practices in respect of some issues related to the Position Paper. This is 
primarily related to the holding of identity documents by introducers and the status of the Progressive Program. 
Analysis of Effectiveness 
Measures in place for the verification of the identity are generally adequate although the relevant laws do not explictly 
I-equire that customer identification procedures be followed and there are some concerns relating to the re-verification of 
existing customers. 
Recommendations and Comments 
The I-elevant laws should be amended to explicitly require that customer identification procedures be followed. 
Consideration should be given lo imposing a requirement for the reverification of existing customers where doubts arise 
as to their previously established identity. There is currently an exemption from the AML framework for applicants for 
businesses that are covered under the EU AML Directive. Given that the amended directive now covers additional 
unregulated activities. such as law. accounting and high-end antique dealers. applicants in all such activities would be 
exempt from the identification procedures under the I-elevant law. To remedy the widening of this exemption. 
consideration should be given to amending the law to limit availability of the exemption to entities regulated in EU states. 



- 67 - 

Within the two-year period referred to in footnote I of the Interpretative Note to FATF VII. the relevant laws should be 
amended to require that accurate and meaningf‘ul originator info]-mation on funds transfers remain with the transfer 
through the payment chain. 

The Commission has alt-eady undertaken considerable work to dil-ect FSBs towards the customer identification standards 
requii-ed by the Position Paper. It is nevertheless recommended that these efforts be redoubled to ensure a greater degree 
of consistency in the approach adopted by licensees. 

The example of an intr-oduction certificate appeal-in, 0 at Appendix G of the Notes should be amended to indicate that it is 
mandatoi-y fat introducers to verify that they hold verification documents and that such documents will be available on 
demand by the service provider. 

FSBs should be I-equired to take decisions in respect of high risk customers at senior management level. 

It should be a requii-ement that where claims and other payments are made to persons other than policy holders the 
identity of such persons should be verified. 
Implications for compliance with FATF Recommendations 10, I I, SR VII. 
Full compliance will be achieved when. the relevant laws are amended to explicitly require that customer 
identification procedures be followed and financial institutions have timely access to all customer identification 

determination as to whether or not the report contains information which gives rise to a knowledge or suspicion of ML 
(Article 9 of the MLO). Additionally. the Notes provide guidance on how to identify suspicious transactions (Paragraphs 
9.01-9.05 of the Notes). 

Article 9 of the ML0 requires internal reporting procedures to be in place that would require a report to be made on any 
matter which gives rise to knowledge or suspicion that another person is enfa&ed in ML. Where a transaction has no 
apparent ot- visible economic or lawful purpose. then. by implication it is suspicious. 

On a related issue. although there is no explicit requirement in the legal framework to report business that has been 
turned away. as stated above. Article 9 of the ML0 broadly requires procedures to be in place that require the reporting 
of suspicious activities. However for drugs (DTOL Article l8A and terrorism (TL Article 20). there is an affirmative 
obligation to report suspicious activities. 

There is also no explicit requirement in legislation to scrutinize unusual or complex transactions that have no apparent 
economic benefit. However, paragraph 9.04 of the Notes states that identification of any of the types of transactions 
listed in Appendix H should prompt further investigation and should lead to making at least initial enquiries about the 
source of funds. Appendix H of the Notes provides examples of suspicious transactions. including transactions which 
are unusually large or complex and of unusual patterns of ti-ansactions. which have no visible economic or lawful 
purpose. The link between suspicious transactions. and unusual or complex transactions without any apparent economic 
benefit could be more explicit in legislation. 

Paragraph 9.02 of the Notes indicates that FSBs should know enough about a customer to recognize that a transaction or 
a series of transactions is unusual. Pal-aft-aph 9.05 indicates that sufficient guidance should be given to staff to enable 
them to recognize suspicious transactions. It also su,egest that FSBs might also consider monitoring the types of 
transactions that give rise to suspicions by staff with a view to updating internal instructions and guidelines from time to 
time. 

The proposal for legislative amendments approved by the Board includes a provision for procedures to be in place foi 
FSBs to apply special attention to unusual transactions that have no apparent economic purpose or visibly lawful 
purpose. 

50. There is no explicit requirement in the legislation or the body of the Notes to scrutinize transactions with persons in 
jurisdictions that do not have adequate systems in place to prevent or deter ML ot- FT. Paragraph 4.32 of the Notes 
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indicates that Commission may from time to time issue guidance on countries considered to be at risk from criminal money 
and where special attention is therefore required. Institutions al-e invited to bring to the authorities’ attention any information on 
countries with inadequate AML legislation ot- legislation that is not properly enforced. 

Appendix D to the Notes does. however. incorporate the FATF 21 Recommendation that Fls should give special 
attention to business relations and transactions with persons (including legal entities and other financial institutions) in 
jurisdictions that do not have adequate systems in place to prevent or deter ML. The Notes include a list ofjurisdictions 
about which there are concerns. including those on the FATF NCCT list. 

The Enforcement Division also issues updates to FSBs reminding them of countries under various sanctions or where 
specific concerns exists. 

The pi-oposal for legislative amendments appt-oved by the Board includes a pt-ovision for special attention to be given to 
transactions undertaken with designated jut-isdictions. 

Updates are flagged on the Commission website and an email sent to all FSBs to advise that an update is on the website. 

5 I. There is no explicit requirement in the legislation that Fls should give enhanced scrutiny to wire transfers that do not 
contain complete originator information. Footnote 1 of the Interpretative Note to Special Recommendation VII states 
that “[i]t is recognized that jurisdictions will need time to make relevant legislative or regulatory changes . [t]his 
period should not be longer than two years after the adoption of this Interpretative Note.” Hence. the Notes would not be 
sufficient to meet the requirements of FATF VII. However. in the interim period. the Commission has advised Fls that it 
expects full compliance with FATF VII by December 2003 (see Update No. 5 to the Notes). 

Pai-agraph 8 of update No. 5 of the Notes indicates that FSBs should establish a profile in respect of incoming 
wire transfers for their customers. They are expected to know the size of the transaction consistent with the 
normal activities of the customer. be satisfied that transactions are rational in this context and determine if the 
pattern has changed at any point in time. 

Institutions visited were aware of the need to have systems in place to recognize unusual transactions. In some cases 
where manual systems were used to detect activity inconsistent with expected patterns the need to upgrade to automated 
systems was recognized. Institutions generally had systems in place to allocate countries into different risk categories on 
the basis of weakness in AML/CFT systems. 
Analysis of Effectiveness 
The legal framework is generally adequate though there are concerns with respect to enhanced scrutiny of wire transfers. 
the absence of legal provisions requiring special attention to be given to unusual or complex transactions that have no 
appat-ent economic or visibly lawful purpose and to business that has been turned away that is also unusual and has no 
apparent economic or visibly lawful purpose. 
Recommendations and Comments 
Within the two-year period provided by FATF. the relevant laws should be amended to require that Fls give enhanced 
scrutiny to wire transfers that do not contain complete originator information. 

Banks should be required to aggr-egate and monitor significant balances and activity on customer accounts on a fully 
consolidated basis. 
Implications for compliance with FATF Recommendations 14, 21, and 28, SR VII 
Compliant re 14. 21 and 28. Compliance I-e. SR VII will be determined at the end of the two year period established by 

1 FATF or at such time when reauired laws are in ulace. I 
IV-Record keeping (compliance with Criteria 52-54 for the (i) banking sector; (ii) insurance sector; (iii) securities 
sector: and (iv) other financial institutions sector, plus sector specific criterion 88 for the banking sector, criteria 106 and 
107 for the insurance sector, and criterion 112 for the securities sector) 
Description 
52. FIs are required to maintain records of a person’s identity that indicate the nature of the evidence and comprise a 
copy of the evidence. for a period of five years commencing with the date on which the relevant business was completed 
(Article E(l)(a) and (2)(a) of the MLO). Such records are available for inspection. Article 8 of the ML0 requires FIs to 
retain records concerning customer identification and transactions for use as evidence in any investigation into ML 
(under Articles 40 and 41 of the POCL: and TL and DTL equivalents). The Commission has access to records and 
infbrmation. and the right of on-site inspection under the BBL (Articles 25 and 26). FSL (Article 29). CIFL (Article 8). 



- 69 - 

and IBL (Article 9) 

Paragraph 8.06 indicates that records containing evidence of identity must be kept for a period of at least five years after the 
relationship with the customer has ended. Paragraph 8.19 indicates that the o\Jerriding objective is for- financial sector businesses 
to be able to retrieve relevant information without undue delay. 

53. Fls are required to maintain a record containing details relating to all transactions carried out by their customers in 
the course of the financial service business and to keep the t-ecord for a period of five years commencing with the date 
on which all activities taking place in the course of the transaction in question were completed (Article 8( 1) (b) and (2) 
(b) of the MLO). (With respect to the availability of documents to competent authorities. see response to 52. above.) The 
nature of the details required to be recorded is not specified in the MLO. 

Paragraph 8.08 of the Notes refers to the pr-ovision of Article 8 (2) requiring records of all transactions to be I-etained for 
a period of five years commencing with the date on which all activities taking place in the course of the transaction were 
completed. 

Pat-agraph 8.09 indicates that transaction records must be maintained in a for-m from which the investigating authorities can 
compile a satisfactory audit trail for suspected laundered money and establish a financial profile of any suspect account. 

The proposal for legislative amendments approved by the Board includes a provision for designated information on 
transactions to be maintained by FSBs. 

54. See 53. above. 

Paragraph 8.02 indicates that records should be maintained in such a way that : 

Competent third parties will be able to assess the institution’s observance of ML policies and procedures. and any transactions 
effected via the institution can be reconstructed. 

The institution can satisfy within a reasonable time any enquiries or COUII orders horn the appropriate authorities as to disclosure 
of information. 

Institutions visited generally had documented measures in place to maintain identification and transaction records in accordance 
with legal and regulatory requirements. Howevet- one institution had no documented policy on the retention of transaction 
records. 
Analysis of Effectiveness 
The framework is generally adequate. although existing legislation in respect of record keeping would be strengthened 
by adding an explicit requirement for t-ecords to be sufficient to enable the investigating authorities to compile a 
satisfactory audit trail. 
Recommendations and Comments 

I t to enable the investigating authorities to compile a satisfactory audit trail for- suspected ML and establish a financial 
Consideration should be given to the imposition of a requirement that t-ecords of financial institutions should be sufficien 

profile of any suspect account. 
Implications for compliance with FATF Recommendation 12 
Compliant 
V-Suspicious transactions reporting (compliance with Criteria 55-57 for the (i) banking sector; (ii) insurance sector; 
(iii) securities sector; and (iv) other financial institutions sector, plus sector specific criteria 101-I 04 for the insurance 
sector) 
Description 
55. With t-espect to all serious crimes other than drug trafficking and terrorism. there is no affirmative obligation to 
report suspicious activities (POCL Articles 32-34). With respect to drug trafficking and ten-orism. there is an affirmative 
obligation to report suspicious activities (DTOL Articles 17. 17A and 18: TL Article 23). In all cases under these three 
laws. the reporting to a police or customs officer of a suspicion provides a defense against Commission of a ML offence. 
With respect to terrorism financing. the reporting to a committee of the States Assembly (Island Parliament) or its 
designee. which is the JFCU (TO Article 9(b)) is a defense. There is no reference in Jersey law to the JFCU. In addition. 
Article 9 of the ML0 requires that internal procedures be in place to require that reports are disclosed to a police officer 
(ML0 Article 9(d)). Fls are required to identify an “appropt-iate person” in the FI to whom a suspicious report can be 
made (Article 9(a) of the MLO). The Commission is authorized to issue guidelines for the identification of complex OI- 
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unusual transactions and has done so in the for-m of the Notes (Articles 5. 6. 7 and 8 of the Commission L: and Article 
37(l) of the POCL). 

Parag-aph 9.03 of the Notes indicates that a financial institution might consider whether the size of a tr-ansaction is 
consistent with the normal activities of the customer. whether the tr-ansaction is rational in the context of the customer’s 
business or personal activities. wjhether the patter-n of transactions conducted by the customer- change and where the 
transaction is international in nature, if the customer has any obvious reason for conducting business vvit1-r the other 
country involved. 

Paragraph 9.06 of the Notes indicates there is an obligation on all staff to report suspicions of ML. 

Par-agraph 9.07 indicates that all financial services businesses have a clear obligation to ensure: 

That each relevant employee knows to which person he or she should report suspicions: and 

That there is a clear reporting chain under which those suspicions will be passed without delay to the MLRO 

The following requirements are contained in paragraphs 9.13-9.18 : 

Reporting lines should be as short as possible. with the minimum number- of people between the person with the suspicion and 
the MLRO. 

Supervisors should be aware of their own legal obligations 

All suspicions reported to the MLRO should be documented. 

The MLRO should acknowledge t-eceipt of the report and provide a reminder of the obligation to do nothing that might 
prejudice enquiries. i.e.. ‘tipping off.’ 

All internal enquiries made in relation to the report. and the reason behind whether- or- not to submit the report to the authorities. 
should be documented. 

The MLRO should be informed of all communication between the investigating officer- and the branch/subsidiary concerned at 
all stages of the investigation. 

Records of suspicions which were r-aised internally with the MLRO but not disclosed to the authorities should be retained fat 
five years from the date of the transaction. Records of suspicions which the reporting authority has advised are of no interest 
should be retained for a similar period. Records of suspicions that assist with investigations should be retained until the financial 
institution is informed by the investigating officer that they are no longer needed. 

The Notes outline the requirements of the Money Launder-ing Order and provide guidance on how these apply to 
financial institutions. Appendix A of the Notes contains examples of ML cases while Appendix H has examples of 
suspicious transactions. 

The Commission reviews suspicious transaction reports submitted to the JFCU and is therefore kept informed of the 
activities of FSBs in this regard. 

56. Where an FI discloses to a police officer a suspicion or belief that any property represents another person’s proceeds 
of criminal conduct. the disclosure is not treated as a breach of any r-estriction upon disclosure imposed by any statute or 
contract or otherwise and will not give rise to any liability of any kind against the FI making the disclosure (Articles 
32(3) and 33(5) of the POCL: Articles 17. 17A. and ISA of the DTOL: Article 2 l(3) of the TL). 

57. Fls are prohibited frrom disclosing to any other person information or any other matter that is likely to prejudice an 
investigation OI- proposed investigation of a ML or terrorism (Article 35 of the POCL: Article 18B of the DTOL: and 
Article 35 of the TL). There is no explicit requirement in law that provides legal authority for the JFCU or any other 
competent authority to give instructions to Fls or to require FIs to observe those instructions. 

All institutions visited had measures in place for the reporting of suspicious activity. They displayed a food awar-eness 
of the protection afforded them with regard to the filing of suspicious tr-ansaction reports and the offence of tipping of. 
However even making allowances for differences in business activity the level of reporting by some institutions is 
considered to be low in light of the nature and volume of their activity. 
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Analysis of Effectiveness 
The legal framework is generally adequate except with respect to the absence of a requirement of an affirmative 
obligation to report suspicious transactions under the POCL. 
Recommendations and Comments 
The POCL should be amended to pr-ovide financial institutions with an affir-mative obligation to I-eport suspicious 
transactions rather than the act of reporting being used as a defense against the ML offence. 

Consideration should be given to providing the JFCU with the authority to give instructions to reporting entities and to 
require Fls to observe instructions of the JFCU. 

Aonendix H of the Notes currently contains examples of suspicious transactions. None of the examples relate to the 
insurance sector. The Notes should be amended to include examples relevant to this sector-. 
Imnlications for comnliance with FATF : Recommendations 15, 16, 17, and 28 
Full compliance will be achieved when the POCL is amended to require an affirmative obligation to report all suspicious 
transactions. 
VI-Internal controls, Compliance and Audit (compliance with Criteria 58-61 for the (i) banking sector; (ii) insurance 
sector; (iii) securities sector; and (iv) other financial institutions sector, plus sector specific criteria 89-92 for the 
banking sector, criteria 109 and 110 for the insurance sector, and criterion 113 for the securities sector) 
Description 
58. Financial institutions are r-equired to establish procedures for internal controls and communication as may be 
appropriate for the purposes of for-estalling and preventing ML (Article 2 of the MLO). 

Paragraph 3.01 of the Notes indicates FSBs are required by law to establish clear responsibilities to ensure that policies. 
procedures. and controls are introduced and maintained which deter criminals from using their facilities for ML. 

Paragraph 3.03 indicates that FSBs should: 

Have procedures for the prompt validation of suspicions and subsequent reporting to the MLRO: 

Provide the MLRO with the necessary access to systems and records to investigate and validate suspicions which have been 
reported to him: and 

Maintain a food working relationship with the law enforcement agencies in Jersey. 

Paragraph 3.04 recommends that FSBs should make arrangements to verify. on a regular basis. compliance with policies. 
procedures and controls relating to ML activities. in order to satisfy management that the requirement in the Order to maintain 
such procedures has been discharged. 

Paragraph 10.07 provides guidance on staff training and specifically addresses the training need of the following 
categories of staff: 

New Employees. MLROs. Supervisors and Managers. Processing Staff Account Opening/New Customer Personnel. 
Domestic and Foreign Exchange Cashiers/Dealers and Sales Persons/Advisory Staff. 

59. FIs are required to maintain procedures to identify an “appr-opriate person” to whom a suspicious report can be made 
(Article 9(a) of the MLO). However. the ML0 contains no explicit requirement that such procedures be followed by Fls. 
although such a requirement is clearly implied from the language of the MLO. With respect to trust company and 
investment company business. there is a requirement for the designation of a compliance officer. (Sections 3.5 of Trust 
Company Business Code and 3.6 of Investment Business Code). There is no current requirement for banks. insurance 
companies. CIFs or MSBs to appoint a compliance officer. although Codes of Practice which have been drafted for these 
sectors will introduce this requirement when brought into force. 

Paragraph 3.04 of the Notes indicates that FSBs are recommended to make arrangements to verify on a regular basis. 
compliance with policies, procedures and controls relating to ML activities. in or-der to satisfy management that the 
requirement in the ML0 to maintain such procedures has been met. There is however no specific recommendation 
relating to the appointment of a compliance officer. 

The Codes require that the Compliance Officer report to the “Jersey Management Board” of licensees. 



- 72 - 

The proposal for- legislative amendments approved by the Board also includes a pt-ovision fOt- the appointment of a 
compliance officer. 

60. Under the existing ftramework there is no requit-ement for the screening of applicants fat- employment by Fls to 
prevent the use of their institutions by money launderers or terrorists other than with respect to investment and trust 
company business. With respect to those activities. Codes of PI-actice issued pursuant to the FSL (Article 17) require 
institutions to ensure that partners. directors. senior managers and other- employees are fit and proper. and to have 
procedur-es in place to vet and monitor competence and probity (Section 3 of each of the two Codes). Codes are not in 
place for banking. insurance or CIF management. Codes of practice for insurance business and for ClF functionaries are 
out for- consultation. and the authorities have indicated that Codes for deposit-taking business will be released for 
consultation dut-ing 2003. The existing Codes are pr-ovided for in primary legislation (Article 8(l) (f) of the FSL) and 
failure to follow a Code is grounds fat- t-evocation of license issue of a public statement and issue of a direction. With 
respect to ct-iminal offences. Article 17 of the FSL refers to the issuance of codes and states that the Code “shall be 
admissible in evidence if it appears to the court conducting the proceedings to be relevant to any question arising in the 
proceedings. and shall be taken into account in determining any such question.” (Article 17(4). 

61. Although in most cases. Jersey is a host t-egulator. Jersey is the home regulator for a number of institutions most of 
which have branches or- subsidiaries in other Crown Dependencies. Although Jersey does not have any requirements that 
FIs ensure that foreign branches observe Jersey’s AMLKFT laws. Jersey has entered into an agreement with the other 
Crown Dependencies that AMLEFT defenses will be of an equivalent standard among Crown Dependencies. However. 
this arrangement does not cover the small number of branches and subsidiat-ies of Jersey Fls outside the Crown 
Dependencies. 

With respect to Jersey acting as a host jurisdiction. paragraph 3.06 of the Notes states: “Where a Jersey financial services 
business is a branch or subsidiary of an international group which has. in accordance with the requirements of another country’s 
legislation. established policies and procedures for the verification of identity. record-keeping and training for the prevention of 
ML. which are to the same or a higher standard than that required under Jersey law. it is recommended that group policies are 
followed. 

Paragraph 3.06 of the Notes states that Jersey “does not seek to apply its ML extraterritorially.” The paragraph also 
indicates however that where a Jersey financial services business is a branch or subsidiary of an international group 
which has. in accot-dance with the r-equirements of another country’s legislation. established policies and procedures for 
the prevention of ML. which are to the same or a higher standard than that requit-ed under Jersey law. it is recommended 
that group policies are followed. The Notes also indicate that where any conflict is identified between an international 
group’s policies and procedures and local legislation. it is the Jersey law which must be adhered to at all times. 

The proposal for legislative amendments approved by the Board includes a requirement for provisions equivalent to 
those in the order to be applied to branches and subsidiaries of FSBs outside of Jersey. 

Institutions gene]-ally had clear policies and procedures in place for their AML systems. In one instance some 
weaknesses were observed in this regard. While all institutions had training programs for staff in some instances no 
mechanism was used to determine the extent to which staff understood the issues addressed during training. While all 
institutions had measures in place to screen prospective employees. measures adopted were not specifically geared to 
reveal past criminal conduct. Given the small size of the jurisdiction this is not considered to be a critical issue. 

Several of the institutions visited by the Mission had overseas branches or subsidiaries. These institutions confirmed that 
group policies were applied to operations located abroad. They were generally conscious of the need to meet the 
requirements of their home regulators as well as the Jersey requirements. 
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Analysis of Effectiveness 
The framework is generally adequate except with respect to issues related to consolidated supervision where 
subsidiat-ies are located outside the Crown Dependencies. the appointment of a compliance officer and the supervision 
of the standalone MSBs by the Commission and the adequacy of screening of employees. 
Recommendations and Comments 
Considei-ation should be given to ensuring that foreign branches and subsidiaries observe appropriate AML/CFT 
measures consistent with Jersey’s requirements. to the extent that local laws and regulations permit. Considet-ation 
should also be given to ensuring that institutions test compliance of AMLKFT systems against home and host country 
standards. 

Consideration should be given to the imposition of a I-equir-ement to designate an AMLKFT compliance officer for 
FSBs. Consideration should also be given to requiring banks and insurance companies to report any change in such 
position to the Commission. as is already required for trust and investment company businesses. 

Consideration should be given to adopting codes for banking. insurance and CIFs in order to strengthen the 
Irequirements regarding screening of employees. 
Implications for compliance with the FATF Recommendations 19 and 20 
Full compliance will be achieved when the AMLKFT fi-amework ensures that all FIs apply Jersey standards to branches and 

/ subsidiaries in other iurisdictions. 
VII-Integrity standards (compliance with Criteria 62 and 63 for the (i) banking 
securities sector; and (iv) other financial institutions sector, plus sector specific 
sector) 
Description 

sector; (ii) insurance sector; (iii 
criterion114 for the securities 

62. There are laws that prohibit applicants for a license from employing individuals convicted of an offense under the 
relevant law. or an offense involving dishonesty. and that prohibit individuals not found to be fit and proper by the 
Commission from holding a significant investment or management function in a regulated Fl (Articles 8. 1 1 and 12 of 
the FSL: Articles 9. 13. 14, 23 and 24 of the BBL: Articles 6 and 22 of the IBL: Articles 5 and 12 of the CIFL). 
Although the laws cited do specifically address the fitness of those convicted of crimes from being employed by a 
regulated FL they are too narrowly drafted in that the range of crimes stated in the law is limited to offences under the 
relevant law or involving dishonesty. These laws should be amended to insert a reference to conviction for a serious 
crime (over one year imprisonment). It should be noted that these laws give the Commission the authority to remove 
principals not found to be fit and proper. which is a broader concept than that involving the conviction of specified 
crimes and therefore. in practice. the I-ange of cl-imes that may be relevant is much broader. In addition. since 
fireestanding MSBs are not regulated. there are no comparable provisions. which should be remedied ifgulatory laws for 
such businesses are adopted. 

Article 9 BBL indicates that the Committee may refuse to grant a license or may revoke an existing license. 

Where the applicant or registered person or any person employed by or associated with the applicant or registered 
person for the purpose of his business has been convicted of an offence involving dishonesty in the British Islands or 
any place with which Jersey has an arrangement for extradition. 

Where it appears to the Commission on the basis of information obtained that: 

. It is not in the best interest of persons who may conduct business with the applicant: 

. In ot-der to protect the reputation and integrity of Jersey. 

Similar provisions are contained in Article 8 of the Financial Services Law. Article 5 of the CIFL and Article 6 of the 
IBL. 

Paragraphs 3. I. I of the Trust Company Business and Investment Business Codes of Practice require that directors. 
management and all employees be fit and proper for their roles. 

The Commission requires the submission of personal questionnaires by senior management and directors of FSBs and 
performs detailed scr-eening on the basis of information received. Such persons are also subject to Police checks. 

63. With respect to companies. limited liability partnerships. limited partnerships and unit trusts. doing business in 
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Jersey (whether- OI- not t-egistered in Jersey). under the Borrowing Conti-ol Law (Schedule. 2( 1). for any issuance of- 
shares. other evidences of ownership or for any borrowing. the Commission has the authority to require the submission 
by such entity of any information on the entity or its business. According to the authorities. in practice. every entity of 
this type (including charities and nonprofit organizations) that intends to raise equity or debt must complete a standard 
form disclosing the identity of the beneficial owner and the intended activities of the entity. In addition. with respect to 
foreign-owned entities (i.e.. tax-exempt companies). any changes in ultimate beneficial ownership must also be 
reported to the Commission. at a time of such change. Furthet-. certain entities have conditions placed on theit 
registration which require prior- appt-oval by the Commission for chanses in ownership or activity. With respect to 
entities on whom such conditions have been placed. failures to i-eport changes in ownership or business are subject to 
unlimited fines and imprisonment of up to five years (Bori-owing Control Law. Schedule 2(5). With respect to nonprofit 
oi-ganizations that do not fall within the first category (i.e.. ti-usts or unincorporated associations). to the extent that such 
entities at-e i-un by trust companies regulated by the Commission as company service providers. they would be subject 
to the AMLKFT framework and then records to possible on-site inspection by the Commission. While there is no data 
available at this time. it is assumed that the vast majority of such nonprofit entities would not fall within this category. 

Unincorporated nonprofit organizations or charities are not required to submit information to any governmental 
authority: hence there are no measures in place to protect such organizations at this time. 

Paragraph 4.1 I6 of the Notes indicates that particular care should be exercised to verify the legal existence of 
applicants that have corporate form to ensure that any person purporting to act on behalf of the applicant is fully 
authorized. It is indicated that FSBs should look behind the corporate entity to identify those who have ultimate control 
over the business and the company’s assets, It indicates that efforts should be made to ensure that the applicant is not a 
“brass plate company where the principles cannot be identified. 

Paragraph 4.102 indicates that trust. nominee and fiduciary accounts are popular vehicles for criminal wishing to avoid 
identification procedures. 

Paragraph 4.95 of the Notes indicates that apart from the standard account opening procedures verification of the 
authority to act in the name of the charity is also necessary. 
Analysis of Effectiveness 
The framework is generally adequate but would be enhanced if the definition of “fit and proper” was expanded to 
include conviction for a set-ious crime. and a I-equirement for unincorporated nonprofit organizations or charities to 
submit information to a gover-nmental authority. 
Recommendations and Comments 
Consideration should be given to the imposition of a requit-ement to include conviction for a serious crime (over one 
year imprisonment) as an element of fit and proper. 

For unincorporated nonprofit organizations or charities. consideration should be given to amending the legal 
ft-amework to require the same type of review by a governmental entity as occurs under the Borrowing Control Law. 
Implications for compliance with FATF Recommendation 29 
Compliant 
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VIII-Enforcement powers and sanctions (compliance with Criteria 64 for the (i) banking sector; (ii) insurance sector; 
(iii) securities sector; and (iv) other financial institutions sector, plus sector specific criteria 93-96 for the banking 
sector and criteria 1 I.5 I I7 for the securities sector) 
Description 
With respect to administrative or civil sanctions. the Commission as supervisor of regulated Fls. and. in some cases the 
attorney general as chief law enfot-cement office]- of Jersey. have the following powers with respect to CIFs and fund 
functionaries. banks. insurance companies. investment businesses and trust company businesses : Objection to (i.e.. 
removal of) a principal owner- or director (and. in some cases. a senior manager) of the concern (CIF Article 12: BBL 
Articles 14 and 23 Article 1 I (1) (b) of the Banking Business (Genreral Provisions) (Jet-sey) Order 2002: IBL Article 
22: FSL Article 11): the Commission or the attorney general may petition a court to disqualify for a period of up to 
fifteen years a director- OI- the management of any Jersey company. the management of any foreign company operating 
in Jersey or the management of a branch operating in Jersey (Company Law Article 78); placement of a condition on 
the registration or license of the concern (CIFL Article 6: BBL Article 10: IBL Article 6: FSL Article 9): appointment 
of an investigator to report to the Commission on issues relating to conduct of business and ownership (CIFL Article 
19: BBL Article 27: IBL Article 10: FSL Article 30): issuance of directions to a concern (CIFI- Article 12: IBL 
Articles 34 and 39A( 1): FSL Article 20): issuance of a public statement concerning a regulatory lapse (CIFL Article 
14A: BBL Article 45B: FSL Article 22): appointment of a reporting accountant (CIFL Article 8( IA): BBL Article 
25(l)(b): IBL Article 9(l)(b): FSL Article 29(4): revocation of the license (CIFL Article 6: BBL Article 9: IBL Article 
6: FSL Article 8): with irespect to trust company and investment business only. with a court order. the appointment of a 
manager (FSL Article IOA: Financial Services (Appointment of a Manager) (Jersey) Order 2000: with respect to 
company service providers and investment business. to petition a court to issue an injunction or remedial order (FSL 
Article 2 I): to petition a court to intervene by making the company subject to such supervision. restraint or conditions 
as the court may specify (FSL Article 23): with respect to banks only. to petition a court to issue a restitution order 
relating to unauthorized deposits (BBL Articles 34 and 35): and with respect to trust company businesses only. 
removal of an external auditor (by withdrawing its appi-oval)(Financial Services (Trust Company Business)(Jersey) 
Order 2000. 

With respect to administrative sanctions. the grounds upon which any of these sanctions may be imposed do not always 
explicitly refer to the failure to observe the relevant laws. and to ML or FT. The Commission does not have the legal 
authority to issue directions with respect to banks. and for insurance companies such authority is limited to directions 
about advertising. However in both cases the Commission is able to impose conditions on a license. With respect to 
other financial services business. however. the Commission has the authority to impose both conditions and directions. 
Further. the Commission does not have authority to impose a range of civil money penalties (sometimes called 
administrative fines) against individuals and FIs in an amount sufficiently large so as to discourage continued 
noncompliance with law. In addition. MSBs are defined as financial services business and are covered by the MLO. 
However stand-alone MSBs are not regulated by the Commission and therefore are not covered by any of the laws 
administered by the Commission. Hence. the enforcement mechanisms referred to above (other than the company law 
authority) do not apply to MSBs. 
Analysis of Effectiveness 
With respect to administrative sanctions that the Commission may impose. there are a number of gaps in coverage and 
uniformitv as identified in the above descrintion. 
Recommendations and Comments 
With respect to sanctions. consideration should be given to strengthening a number of areas. including (i) authorizing 
the Commission to impose civil money penalties or administrative fines. (ii) providing in relevant laws that the grounds 
foi- imposition of these sanctions explicitly refer to ML and FT. and (iii) providing that sanctions are uniform across all 
financial sectors. so that the same rules apply to every FI. 
IX-Cooperation between supervisors and other competent authorities (compliance with Criteria 65-67 for the 
(i) banking sector; (ii) insurance sector; (iii) securities sector; and (iv) other financial institutions sector, plus sector 
specific criteria 97-100 for the banking sector and criteria 118-120 for the securities sector) 
Description 
65. Principal responsibility for AMLKFT rest with the Commission’s Director of Policy and Legal Division. The 
Authorization. Compliance and Enforcement Divisions also have AMLKFT responsibilities appropriate to theit 
principal mandates. There is however no one at the Commission whose time is fully devoted to AMLKFT and work in 
this area is undertaken along with other t-esponsibilities. The Commission has access to external assistance for 
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specialized projects such as revision of the Notes. systems reviews and investigations. It has also formed an AML 
Steering Group. consisting of lawyers. compliance officers. and financial executives. to assist in the trevision of the 
Notes. 

Over a 24-month period the Commission has been able to undertake on-site inspections of most licensed institutions 
which included a focus on AML/CFT procedures and practices. The t-eports reviewed were comprehensive and follow- 
up correspondence established clear deadlines by which remedial action was expected. However these inspections 
absorbed virtually all the t-esources of the Compliance Division and it is considered unlikely that the Division could 
have continued to undertake an appropriate level and frequency of on-site inspections covering all areas of risk. 
including AML/CFT. with these level of resources. The Commission has identified that further resources are needed to 
maintain this level of onsite supervision and has recruited additional compliance managers dur-ing 2002 and 2003 to 
meet the resource requirements of the risk-based supervision program. The Compliance Division’s manpower 
resources are expected to increase further in 2004. 

66. Jersey has a Financial Fraud Information Network. which is an informal group of domestic agencies. including the 
Commission. the JFCU. the Customs Office. the Law Officers’ Department. the Regulation of Undertakings 
Department. and the Trading Standards Department. The Commission also has regular meetings with the Law Officers’ 
Department and JFCU concerning possible prosecutions. All regulatory laws allow disclosure of relevant information 
to the Law Officers’ Department and the Police to assist in a ct-iminal investigation. 

67. There are a number of gateways through which the Commission can share information with “relevant supervisory 
authorities” These are contained in Article 45 (a) of the Banking Business (Jersey) Law. Article 33 of the Financial 
Services (Jersey) Law. Article 31 of the Insurance Business (Jersey) Law and Article 19C of the CIFL. Over the past 

~ two years the Commission has t-eceived 25 requests for international cooperation and has t-esponded to all of them. It 
has also offered information to foreign authorities without receiving a prior request. The jurisdiction has MOUs with 
authorities in Australia. Belgium. Bahrain. Bermuda. Germany. Guernsey. the Isle of Man . Mauritius. Netherlands. 
South Africa. the U.K. and the U.S.A. 

In addition to formal gateways. the Commission participates in quarterly meetings with its counterparts in the U.K.. 
Guernsey and the Isle of Man to discuss both general and more specific AML/CFT and regulatory issues which 
potentially have a common impact. The Commission also meets bi-monthly with the FSA. the home regulator for a 
large proportion of bt-anches and subsidiaries based in Jersey. 

Some institutions visited indicated that they were subject to visits from foreign regulators who had free access to theit 
files. 
Analysis of Effectiveness 
There is a good ftramework in relation to cooperation with other supervisory authorities. 
Recommendations and Comments 

Implications for compliance with FATF Recommendation 26 
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Description qf the controls and monitoring of cash and cross-border transactions 

Table 6. Description of the Controls and Monitoring of Cash and Cross-Border Transactions 

Recommendation 22: 
Ilescription 
The Customs Department does not consider that the physical cross-border transportation of cash and bearel 
negotiable instruments is a significant problem in Jersey. Nevertheless the monitoring of such movements is 
one of the operational objectives of the Customs Department at all ports as well as the Post Office. 
FATF Recommendation 23: 
Description 
The Jersey Authorities have not instituted a reporting system based on currency tl-ansactions beyond a 
prescribed threshold amount. 
Interpretative Note to FATF Recommendation 22: 
Description 
If such movements were identified they would be investigated and referred to the JFCU as would any other 
unusual shipments of currency. monetary instruments. precious metals or gems. 

Under the DI-UE Trafficking Offences (Jersey) Law 1988 and the Terrorism (JerseyLaw) 2002, police and 
customs officers have the power to seize cash which they have reasonable grounds to believe to be directly or 
indirectly the proceeds of drug trafficking or terrorist cash. These powers do not extend to other crimes. This 
creates a loophole in certain cases where police or customs officials suspect that cash is the proceeds of crime 
but cannot tie their suspicions to drug trafficking or terrorism offences. 

Ratings of Compliance with FATF Recommendations, Summary of Effectiveness of 
AMLKFT Efforts, Recommended Action Plan 

Table 7. Ratings of Compliance with FATF Recommendations Requiring Specific Action 
1 Based on Criteria 1 

FATF Recommendation 
l-Ratification and implementation of the Vienna 
Convention. 

Rating Rating 
1 Compliant 

2- Secrecy laws consistent with the 40 Recommendations. 43 Compliant 

3-Multilateral cooperation and mutual legal assistance in 34. 36. 38.40 Compliant 
combating ML. 

4-ML a criminal offense (Vienna Convention) based on 
drug ML and other serious offenses. 

2 Compliant 

5-Knowing ML activity a cl-iminal offense (Vienna 
Convention). 

4 Compliant 

7-Legal and administrative conditions for provisional 
measures. such as freezing. seizing and confiscation 
(Vienna Convention). 

7. 7.3. 8.9. IO. I I Compliant 

8%FATF Recommendations IO to 29 applied to nonbank 
financial institutions; (e.g.. foreign exchange houses). 

Largely Compliant 

1 O-Prohibition of anonymous accounts and implementation 45. 46. 46.1 Largely Compliant 
of customer identification policies. 
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FATF Recommendation 
I I -Obligation to take reasonable measures to obtain 
information about customer identity 

Based on Criteria 
Rating 

46.1.41 
Rating 

Largely Compliant 

12-Comprehensive record keeping for five years of 
transactions. accounts. correspondence. and customer 
identification documents. 

52.53.54 Compliant 

144Detection and analysis of unusual large or otherwise 
suspicious transactions. 

17.2.49 Compliant 

155If financial institutions suspect that funds stem from a 55 Largely Compliant 
criminal activity. they should be requit-ed to r-eport promptly 
their suspicions to the FIU. 

1 h-Legal protection for financial institutions. their directors 56 Compliant 
and staff if they report their suspicions in good faith to the 
FIU. 

J7-Directors. officers and employees. should not warn 57 Compliant 
customers when information relating to them is reported to 
the FIU. 

1 &Compliance with instt-uctions for suspicious 
transactions reporting. 

57 Compliant 

19%Internal policies. procedures. controls. audit. and 
training programs. 

58. 58.1.59. 60 Compliant 

20-AML rules and procedures applied to branches and 
subsidiaries located abroad. 

61 Largely Compliant 

2 l-Special attention given to transactions with higher risk 
countries. 

50. 50.1 Compliant 

26-Adequate AML programs in supervised banks. financial 66 Compliant 
institutions or intermediaries: authority to cooperate with 
judicial and law enforcement. 

2%Guidelines for suspicious transactions’ detection. 

29-Preventing control of. or significant participation in 
financial institutions by criminals. 

17.2.50.1.55.2 Compliant 

62 Compliant 

32-International exchange of information relating to 
suspicious transactions. and to persons OI- corporations 
involved. 

22.22.1.34 Compliant 

33-Bilateral or multilateral agreement on information 
exchange when legal standards are different should not 
affect willingness to provide mutual assistance. 

34.2. 35.1 Compliant 

34-Bilateral and multilateral agreements and arrangements 34. 34.1.36. 37 Compliant 
for widest possible range of mutual assistance. 

37-Existence of procedures for mutual assistance in 27. 34. 34.1. 35.2 Compliant 
criminal matters for production of records. search of 
persons and pt-emises. seizure and obtaining of evidence for 
ML investigations and prosecution. 
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, 

Based on Criteria 
FATF Recommendation Rating Rating 

3%Author-ity to take expeditious actions in t-esponse to 1 I. 15. 16. 34. 34.1. Compliant 
foreign countries’ requests to identify. freeze. seize and 
confiscate proceeds or other- property. 

40-ML an extraditable offense. 

SR J-Take steps to ratify and implement relevant United 
Nations instruments. 

35.2. 39 

34.40 

I. 34 

Compliant 

Largely Compliant 

SR II-Criminalize the FT and terrorist organizations. 

SR III-Freeze and confiscate terrorist assets. 

SR IV-Report suspicious transactions linked to terrorism. 

SR V-provide assistance to other countries’ FT 
investigations. 

2.3. 3. 3.1 Compliant 

7. 7.3. 8. 13 Compliant 

55 Compliant 

34. 34.1. 37.40.41 Compliant 

SR VI-impose AML requir-ements on alternative remittance 45.46.46.1.47.49. Not Rated 
systems. 50. 50.1.52.53. 54. 

55.56.57.58.58.1. 
59. 60.61.62 

SR VJJ-Strengthen customer identification measures for 48.51 1 Not being rated in light 
wire transfers. of the two year 

compliance period 
urovided bv FATF. 

Table 8. Summary of Effectiveness of AML/CFT Efforts for Each Heading 

Heading Assessment of Effectiveness 
Criminal Justice Measures and International 

Cooperation 
I-Criminalization of ML and FT 

II-Confiscation of proceeds of crime or pr-operty 
used to finance terrorism 

Jersey has a generally adequate legal framework for the 
criminalization of ML and terrorism financing. but the 
Convention for Suppression of the Financing of Terrorism. the 
Council of Europe Convention and the Palermo Convention 
have not been extended to the jurisdiction. (See reference to 
UNSC Resolution in response to criterion 1.) 

The legal resources availuble in Jersey, enable the authorities 
to eff&ztivel>, implement AML and CFT laws. 
Jersey has a generally adequate legal framework relating to 
confiscation. freezing and seizure of assets: orders to identify 
and trace assets: and protecting the rights of innocent third 
parties to such assets. While the confiscation of property of 
corresponding value can be achieved under AML Laws _ the TL 
does not contain comparable provisions. Civil forfeiture is not 
available under current Jersey law. except with I-espect to cash 
used in connection with FT. Discussions are taking place for an 
appropriate civil forfeiture law for the jurisdiction. 
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III-The FIU and processes lot- receiving. The ft-amework for reporting suspicious transactions is general1 
analyzing. and disseminating financial adequate. although the absence of an explicit legal I-equit-ement 
information and other intelligence at the domestic for reports to be made to the JFCU and the lack of real time 
and international levels access to public and nonpublic databases are potential 

weaknesses. 

IV-Law enforcement and prosecution 
authorities. powers and duties 

V-International cooperation 

Tlzr current permunent stafJ’leve1.s ut the JFCU are less than 
odeymte to effective!\, irnplemerlt aggressive iwestigatiorzs into 
ML rend FT in Jerse!,. Since 1999 the worklond of the JFCU ha. 
incr-eused 600 percent due to the irzcl-ensed number of STRs. Tlz 
work load has also grow due to irzcreused requests jar 
as.si.stance jr0172 foreign law erijorc’emet~t ugencies. 
The States of Jerse!, law enforcement ugerzcies ur-e making 
r-easo~~crble efforts to investigate. prosecute. convict. freeze. 
sete nnd confiscate the proceeds of crime or- properrl\~ to be 
used to finunce terrorism 

The legal firamework is generally adequate in that there are law: 
and procedures for mutual legal assistance in ML and FT 
regarding the production of records by financial institutions ant 
other- persons. the search of persons and premises. seizure and 
obtaining of evidence for use in investigations and criminal 
proceedings. 

Jerse!, 1~1s structures in place to eflectivel~~,fhllow- up to 
reque.st.sj?)r mutual legal assistance. 

Legal and Institutional Ft-amework for All Financial Institutions 
I-General framework Although the Commission has authority to ensure effective 

implementation of AML/CFT policies (Art. 6. Commission L) 
for all regulated Fls it does not currently have the authority to 
regulate (except to the extent that a bank or other regulated 
financial institution engages in such activities) or to monitor 
compliance of businesses that engage in bureau de change 
activities. check cashing and money transmitters. However. tht 
authorities have indicated that MSB activity outside of the 
regulated sector is minimal. In addition. companies that engage 
in lending or financial leasing. such as finance houses. are 
covered under the AMLKFT framework but are not regulated 
or monitored for compliance by the Commission. except to the 
extent that the activity is performed by a regulated entity. 

II-Customer identification Measures in place for the verification of the identity are 
generally adequate although the relevant laws do not explicitly 
required that customer identification procedures be followed. 
The]-e al-e some concerns relating to the re-verification of 
existing customers. 

III-Ongoing monitoring of accounts and 
ransactions 

The legal framework is generally adequate though there are 
concerns with respect to enhanced scrutiny of wire transfers. th 
absence of legal provisions requiring special attention to be 
given to unusual or complex transactions that have no apparent 
economic or visibly lawful purpose and to business that has 
been turned away that is also unusual and has no apparent 
economic or visibly lawful purpose. L 
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Heading 
IV-Recot-d keeping 

V-Suspicious tt-ansactions reporting 

VI-Internal controls. compliance and audit 

VII-Integrity standards 

VIII-Enforcement powers and sanctions 

IX-Cooperation between supervisors and othet 
competent authorities 

Assessment of Effectiveness 
The framework is generally adequate. althougrh existing 
legislation in respect ofrecord keeping would be 
strengthened by adding an explicit requirement fol- t-ecords 
to be sufficient to enable the investigating authorities to 
compile a satisfactory audit trail. 
The legal framework is generally adequate except with 

respect to the absence of a requirement of an affirmative 
obligation tc report suspicious transactions under the 
POCL. 
The framework is generally adequate except with respect to 
issues related to consolidated supervision where 
subsidiaries are located outside the Crown Dependencies. 
the appointment of a compliance officer and the supervision 
of the standalone MSBs by the Commission and the 
adequacy of screening of employees. 
The framework is generally adequate but would be 
enhanced if the definition of “fit and proper” was expanded 
to include conviction for a serious crime. and a requirement 
for unincorporated nonprofit organizations or charities to 
submit information to a governmental authority. 
With respect to administrative sanctions that the 
Commission may impose. there are a number of gaps in 
coverage and uniformity as identified in the above 
description. 
There is a good framework in relation to cooperation with 
other supervisory authorities. 

Table 9. Recommended Action Plan to Improve the Legal and Institutional Framework and 
to Strengthen the Implementation of AMLKFT Measures in Banking, Insurance and 

Securities Sectors. 

Criminal Justice Measures and International 
Cooperation 

I-Criminalization of ML and FT 

II-Confiscation of proceeds of crime or property 
used to finance terrorism 

III-The FIU and processes for receiving. 
analyzing. and disseminating financial information 
and other intelligence at the domestic and 
international levels 

Recommended Action 

The Convention for Suppression of the Financing of 
Terrorism. the Council of Europe Convention and the 
Palermo Convention should be extended to Jersey. 

Consideration should be given to amending the Terrorism 
Law to provide for the appointment of a receiver for all 
property owned by a defendant to satisfy a confiscation 
order-. 

Considet-ation should be given to amending the relevant 
laws to require that the report be made directly to the JFCU. 
and that it be made in writing on a form to be issued by the 
JFCU. 

Consideration should be given to amending relevant laws to 
permit the JFCU to require the submission of additional 
information by I-eporting parties. and to provide expeditious 
or real-time access to public and nonpublic databases 
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without the need for a court order. Such a showing is not 
always possible at the early stages of analysis of an STR. 

Considet-ation should also be given to amending the 
relevant laws to provide explicit legal authority for the 
Commission to issue guidance notes. 

Jersq~ .slzould take irnrnediate steps to increase the 
permunent staffing levels of the JFCU to the approved 
strerzgth of 17.5 positions. 

The JFCU’s IT/Data q’stenzs should be improved to 
increase its benefits to users. 

IV-Law enforcement and prosecution authorities. A Regulation of Investigatory Powers proposal has been 
powers and duties drafted and passage of the bill should occur without delay. 

Jerse>,‘s law enforcement agencies should prepare a 3-5 
>‘ear corporate uctiorz plan to enable them to continue to 
investigate and prosecute ML and FT. setting goals. 
targets. strategy. inzplenzentation plans. etc. 

V-International cooperation Jerse!, authorities should consider revising terrorism 
legislation to formall~~ address the sharing of confiscated 
ussets with those jurisdictions that have contributed to the 
investigation leading to confiscation. 

Legal and Institutional Framework for Financial 
Institutions 

I-General framework Consideration should be given to enacting a law to regulate 
MSBs and to monitor compliance for companies that 
engage in lending or financial leasing. There are seven 
activities that fall within the definition of trust company 
business under the FSL that do not appear to be covered by 
the definition of ‘financial service business.’ which should 
be amended to cover these activities. 

II-Customer identification The relevant laws should be amended to explictly require 
that customer identification procedures be followed. 

Consideration should be given to the imposition of a 
requirement for the re-verification of existing customers 
where doubts arise as to their previously established 
identity. 

There is currently an exemption from the AML framework 
for applicants for businesses that are covered under the EU 
AML Directive. Given that the amended directive now 
covers additional unregulated activities, such as law. 
accounting and high-end antique dealers. applicants in all 
such activities would be exempt from the identification 
procedures under the relevant law. To remedy the widening 
of this exemption. consideration should be given to 
amending the law to limit the availability of the exemption 
to entities regulated in EU states. 

The Commission has already undertaken considerable work 
to direct FSBs towards the customer identification 
standards required by the Position Paper. It is nevertheless 
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Legal and Institutional Framework for Financial 
Institutions 

Recommended Action 

recommended that these efforts be t-edoubled to ensure a 
greater degree of consistency) in the approach adopted by 
licensees. 

The example of an introduction certificate appearing at 
Appendix G of the Notes should be amended to indicate 
that it is mandatory for introducers to verify that they hold 
vet-ification documents and that such documents will be 
available on demand by the service provider. 

III-Ongoing monitor-ing of accounts and 
transactions 

IV-Recordkeeping 

V-Suspicious transactions reporting 

Consideration should be given to amending the Notes to 
require FSBs to take decisions in respect of high-risk 
customers at senior management level. 
Within the two-year period provided by FATF. the relevant 
laws should be amended to require that Fls give enhanced 
scrutiny to wire transfers that do not contain complete 
originator information. 
Consideration should be given to the imposition of a 
requirement that records of financial institutions should be 
sufficient to enable the investigating authorities to compile 
a satisfactory audit trail for suspected ML and establish a 
financial profile of any suspect account. 
The POCL should be amended to provide financial 
institutions with an affirmative obligation to report 
suspicious transactions rather than the act of t-eporting being 
used as a defense against the ML offence. 

VI-Internal controls. compliance. and audit 

Consideration should be given to providing the JFCU with 
the authority to give instructions to reporting entities and to 
require Fls to observe instructions of the JFCU. 

Consideration should be given to ensuring that foreign 
branches and subsidiaries observe appropriate AMLEFT 
measures consistent with Jersey’s I-equirements. to the 
extent that local laws and regulations permit. Consideration 
should also be given to ensuring that institutions test 
compliance of AMLEFT systems against home and host 
country standards. 

Consideration should be given to the imposition of a 
requirement to designate an AML/CFT compliance officer 
for FSBs. Consideration should also be given to requiring 
banks and insurance companies to report any change in 
such position to the Commission. as is already required for 
trust company and investment company businesses. 

VII-Integrity standards 

Consideration should be given to adopting codes fat 
banking. insut-ante and CIFs in order to strengthen the 
requirements regarding screening of employees. 
Consideration should be given to the imposition of a 
requirement to include conviction for a serious crime (over 
one year imprisonment) as an element of fit and proper in a 
manner consistent with human rights concerns. 
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Legal and Institutional Framework for Financial 
Institutions 

VIII-Enforcement powers and sanctions 

Banking Sector Based on Sector-Specific Criteria 

III-Ongoing monitoring of accounts and 
transactions 

Insurance Sector based on Sector-Specific 
Criteria 
II-Customer identification 

V-Suspicious transaction reporting 

Securities Sector based on Sector-Specific 
Criteria 

T Recommended Action 

FOI- unincorporated nonprofit ot-ganizations or charities. 
consideration should be given to amending the legal 
ftramework to t-equit-e the same type of review by a 
governmental entity as occurs under the Borrowing Control 
Law. 

With respect to sanctions. consideration should be given to 
strengthening a number of areas. including (i) authorizing 
the Commission to impose civil money penalties ot 
administrative fines. (ii) providing in relevant laws that the 
grounds for imposition of these sanctions explicitly refer- to 
ML and FT. and (iii) providing that sanctions at-e unifor-m 
across all financial sectors. so that the same rules apply to 
every FI. 

Consideration should be given to requiring banks to 
aggregate and monitor significant balances and activity on 
customer accounts on a fully consolidated basis. 

It should be a requirement that where claims and other 
payments are made to persons other than policyholders the 
identity of such persons should be verified. 
Appendix H of the Notes should be amended to include 
examples of suspicious transactions relevant to the 
insurance sector. 

B. Authorities’ Response to the Assessment 

FATF Recommendations for Anti-Money Laundering and Combating the Financing of 
Terrorism 

Overview 

Compliunce with international standards 

47. The authorities welcome the Fund’s confirmation that Jersey complies or largely 
complies with all of the FATF 40+8 Recommendations against which it has been assessed, 
and its constructive recommendations to further enhance implementation of international 
standards, many of which support action planned or already underway at the time of the 
Fund’s assessment. The authorities report that they are committed to following the standards 
set by the recently revised FATF 40 Recommendations. 
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48. The authorities do not accept that the assessment has properly reflected the status of 
the Commission’s Anti-Money Laundering Guidance Notes (Guidance Notes). and consider 
that the approach adopted by the Fund is inconsistent with the revised FATF 40 
Recommendations. The FATF now clearly states that basic obligations under three 
Recommendations should be set out in law or regulation. while more detailed elements in 
those Recommendations. as well as obligations under other Recommendations. could be 
required either by law or regulation or by other enforceable means issued by a competent 
authority. 

49. The authorities do not accept that the Guidance Notes are not mandatory nor subject 
to direct sanctions explicitly linked to violation. They are quite clear, having noted the 
advice of the Attorney General. that principles established in the Guidance Notes are 
enforceable by the Commission through Jersey’s regulatory legislation and must be followed 
by regulated financial services business to demonstrate that they are “fit and proper” to be 
licensed. This requirement to comply with the Guidance Notes has been formally recognized 
in Codes of Practice for trust company business, though not yet explicitly for other regulated 
sectors. Where a financial services business is not considered to be “fit and proper” then 
direct regulatory sanctions are available. For this reason, Jersey considers that the Guidance 
Notes are properly to be considered as an enforceable mechanism within the terms of the 
FATF recommendations and to be considered as falling within the defined term “law” for the 
purposes of the assessment. 

50. Whilst the Proceeds of Crime (Jersey) Law 1999 provides no explicit legal basis for 
the issuance of Guidance Notes, it does anticipate (Article 37(8)) that guidance may be 
issued, adopted or approved by the Commission and shall be taken into account by the Royal 
Court in determining whether any regulated or unregulated financial services business has 
complied with a requirement of the anti-money laundering legislation. In addition to this, 
Article 8(2)(c) of the Financial Services Commission (Jersey) Law 1998 provides for 
publication of such information relating to the Commission’s functions as it “thinks fit”. 
One function is the supervision and development of financial services provided in or from 
within the Island (Article 5(l)(a)), and “supervision” is interpreted to include oversight for 
compliance with anti-money laundering requirements. In support of this function, regulatory 
legislation provides the Commission with a power to request information and conduct 
compliance visits. Whilst such a power is not available for all financial services businesses, 
the absence of such a power does not act to constrain the Commission’s ability to set 
standards. Indeed, as noted above, the Proceeds of Crime (Jersey) Law 1999 anticipates that 
the Commission may set such standards. 

Review qf’AML,frumework 

51. The authorities note that Jersey’s framework to counter ML and the FT is constantly 
under review and being updated. in line with changin_g international standards. Most recently, 
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the Terrorism (Jersey) Law 2002 has updated the definition of terrorism and criminalized the 
financing of terrorist activities in line with the Convention for the Suppression of the 
Financing of Terrorism. and the Commission has consulted on an oversight regime for 
bureaux de change and money transmitters (collectively referred to as money services 
businesses). the latter in line with FATF Special Recommendation VII. The authorities 
recognize that there still remains some work to do in this respect, particularly in light of very 
recent changes to the FATF’s 40 Recommendations, publication this year of Interpretative 
Notes for FATF Special Recommendations VI and VII. and legislative amendments in the 
United Kingdom and elsewhere within the European Union. Recommendations made as part 
of the Fund’s assessment will also be considered as part of this process. 

52. The authorities emphasize that this work is already well underway (and was so at the 
time of the IMF’s assessment). The authorities welcome the Fund’s acknowledgement of the 
work that the Commission has already undertaken in this respect. and, in particular, 
publication of a paper in February 2002 outlining the direction to be taken in certain 
important aspects of the AML framework in Jersey, including the treatment of professional 
intermediaries (FATF 10-13). More recently. an industry Steering Group has been 
established to assist with this process, and in particular with updating the Commission’s 
Anti-Money Laundering Guidance Notes for the Finance Sector (currently issued under the 
FSCL, consultation on which will take place later in 2003. It is intended that, in line with the 
FATF Recommendations, the Guidance Notes will clearly set out legislative and regulatory 
requirements. and will also contain a description of Jersey’s legal framework, discussion of 
typologies and trends in ML and terrorist financing. and hypothetical and illustrative cases. 

53. A consolidated action plan, prepared by the authorities, is appended to Volume I of 
the assessment. 

Criminal justice measures and international cooperation 

1. Criminalization of ML and FT 

54. The assessment recognizes that legislation is in place which addresses the ML 
provisions of the Palermo Convention and Council of Europe Convention on Mutual Legal 
Assistance. Similarly, the FT is criminalized as a serious offence and is consistent with the 
definition set out in the Convention for the Suppression of the Financing of Terrorism. The 
authorities note that this reflects Jersey’s enactment of domestic legislation to conform with 
international conventions. 

55. The authorities have requested the United Kingdom government to extend its 
ratification of the Convention for the Suppression of the Financing of Terrorism to Jersey 
with effect from September 1, 2003. They also expect to make similar requests for the 1959 
Council of Europe Convention and the Palermo Convention. 
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56. The authorities do not accept that the absence of uniform powers across all regulated 
sectors is a barrier to effective supervision. For example. although there is no power under 
the Banking Business (Jersey) Law 1991 for the Commission to issue directions and limited 
provision under the Insurance Business (Jersey) Law 1996. both laws provide the 
Commission with wide powers to impose conditions on the license of regulated institutions. a 
power equivalent to that of direction. 

57. Notwithstanding this, a general review of existing powers and sanctions available to 
the Commission will be undertaken in 2004 to identify any “gaps” in the Commission’s 
regulatory arsenal and to determine whether or not any changes are appropriate. (Any 
changes proposed would then be subject to a period of consultation and legislative approval). 

58. The authorities response on the Commission’s civil monetary penalty and fining 
powers is addressed at page 43 of Volume I. 
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59. The authorities note that the grounds for imposing regulatory sanctions are already 
very broad. For example. the Commission may refuse an application to be licensed. or revoke 
an existing license where it is not satisfied that a person (business or an employee of that 
business) is a “fit and proper” person, or where a business has not followed a Code of 
Practice issued under a regulatory law. The Commission would certainly regard involvement 
in economic crime as a basis for exercising any one of the sanctions available to it. and no 
legislative changes are proposed in this respect. Notwithstanding this. the Commission will: 

0 make a firm statement that the integrity of a person working within the regulated 
sector will be questioned where that person has been convicted of a serious offence 
(i.e., one which has resulted in a term of imprisonment exceeding one year); and 

. subject to consultation. amend its re_gulatory Codes of Practice to include a 
requirement to comply with legislation to counter ML and FT, and principles 
established in the Guidance Notes, where such a requirement does not already exist 

II-Confiscation of proceeds of crime or property used to finance terrorism 

CivilJor@iture und confiscution 

60. The authorities note that the FATF’s Recommendations were revised in Berlin in 
June 2003, and state. for the first time, that countries may consider adopting measures that 
allow proceeds of crime or instrumentalities to be forfeited without requiring a criminal 
conviction. 

61. In common with many other jurisdictions, the authorities will now consult on the 
inclusion of such a provision in its AML framework. The authorities observe that in the case 
of Re Illinois District Court JLR 1995 (Note IO). approved in Re Batalla-Esquival 2001 
(Jersey Legal Review 160, at page 165): the Royal Court of Jersey held that it had 
jurisdiction to enforce a forfeiture order made abroad after civil proceedings in rem. 
Accordingly Jersey is already in a position to assist in the enforcement of external civil 
forfeiture orders. 

62. The authorities emphasize that the Proceeds of Crime (Jersey) Law 1999 (Articles 15 
to 21) and Drug Trafficking Offences (Jersey) Law 1988 (Articles 3 to 12) already provide 
for the appointment of the Viscount. executive officer of the Royal Court, as receiver for all 
property owned by a defendant pursuant to a confiscation order (saisie judiciare). 
Consideration will be given to amending the Terrorism (Jersey) Law 2002 to make similar 
provision. 

Cross-border cash rnovenwnts 

63. The authorities note that police and customs officers are authorized to seize money 
being imported or exported from the Island where there are reasonable grounds to suspect 
that money. either directly or indirectly. represents the proceeds of drug trafficking or 
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terrorist cash. Notwithstanding this. the authorities will consult in 2004 on changes to the 
Proceeds of Crime (Jersey) Law 1999. which will include proposals to introduce provisions 
by which authorized officers may seize and detain cash if it is suspected that it directly or 
indirectly represents any person’s proceeds of criminal conduct. 

III. The FIU and Processes for Receiving, Analyzing, and Disseminating Financial 
Information and Other Intelligence at the Domestic and International Levels 

64. The authorities note that Article 18A of the Drug Trafficking Offences (Jersey) Law 
1988 and Article 23 of the Terrorism (Jersey) Law 2002 already establish an affirmative 
obligation to report knowledge or a suspicion that another person is laundering the proceeds 
of drugs trafficking or a terrorist activity. Notwithstanding this. the authorities will consult in 
2004 on changes to the Proceeds of Crime (Jersey) Law 1999 which will include proposals to 
require financial services businesses to report knowledge or suspicion directly to the Joint 
Financial Crimes Unit. Currently such businesses must already have reporting procedures in 
place, and reporting knowledge or a suspicion provides a defense against commission of a 
ML offence. 

65. As part of this consultation, consideration will also be given to whether or not the 
Joint Financial Crimes Unit should be able to compel the submission of additional 
information by reporting parties and have access to public and nonpublic databases without 
the need for a court order and give instructions to financial services businesses. 

AutlzoriQl,for Guidance Notes 

66. The authorities add that consultation in 2004 on changes to Jersey’s AML framework 
will also include proposals to provide the Commission with explicit authority under AML 
legislation to issue Guidance Notes. Currently, Guidance Notes are issued under the FSCL. 

Resourcing 

67. The authorities reaffirm that they will ensure that the Joint Financial Crimes Unit 
(JFCU) has sufficient resources to meet its domestic and international obligations. 

68. The JFCU is currently in the process of testing a prototype replacement IT system 
which will enhance the analysis capability of the Unit, facilitating improved analysis of 
trends and provision of improved feedback to industry. The new system will also speed up 
data processing and allow for electronic archiving of documents. The Unit has upgraded its 
computer link with the United Kingdom’s National Criminal Intelligence Service thereby 
ensuring that search requests are processed quickly and efficiently. The Unit intends to 
update existing systems in 2003 following satisfactory testing. 
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IV. Luw enforcement and prosecution uutlzorities, powers and duties 

Regulution of’lm~estigutop Powers (Jersey) Law 200- 

69. The authorities note that a draft of the Regrlation of Investigatory Powers (Jersey) 
Law 200- was lodged au Greffe by the Home Affairs Committee of the States of Jersey on 
June 24,2003. 

70. The draft Law regulates the interception of communications and the use of 
surveillance. The Law also makes provision for the decryption of lawfully obtained 
electronic data. for the appointment of an Investigatory Powers Commissioner to scrutinize 
the exercise of powers conferred by the Law. and for the appointment of an Investigatory 
Powers Tribunal. 

Corporate action plan 

71. The authorities agree that an action plan is helpful and note that a high level plan for 
the JFCU is already produced as part of the States of Jersey Police annual business plan. 

72. Notwithstanding this, in 2004 the Unit and the Attorney General will consider 
developing a more detailed plan including overseas requests for assistance and serious and 
complex fraud. 

V. International cooperation 

73. The authorities emphasize that both the Proceeds of Crime (Jersey) Law 1999 
(Article 24) and Drug Trafficking (Jersey) Law 1988 (Article 14A) already provide for the 
sharing of confiscated assets. As noted in the assessment, where there is no legislative 
provision for sharing confiscated assets (as under the Terrorism (Jersey) Law 2002): Jersey is 
able to reach, and in fact has reached, agreement with other jurisdictions on a case by case 
basis. Jersey has opened preliminary negotiations with Canada and the United States of 
America with regard to an asset sharing agreement. 

74. Notwithstanding this, consideration will be given to amending the Terrorism (Jersey) 
Law 2002 to introduce provisions facilitating the sharing of assets. 

Legal and institutional framework for financial institutions 

I. General framework 

Money services business 
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75. The authorities note that the Commission is giving consideration to legislation to 
provide for the oversight of money services business. 
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76. The Commission intends to review whether or not there should be oversight of 
compliance with AML requirements by other nonregulated sectors such as lending and 
nonfinancial leasing. taking into account the risk of ML activity occurring. Any changes 
proposed would be considered in 2004 as part of the consultation on changes to Jersey’s 
AML framework. 

Dgfirzitim qf trusl con~pu~~~~ business 

77. While Jersey’s AML legislation. through its application to trust company business, 
already exceeds the international standards a_gainst which Jersey was assessed. the authorities 
accept that certain persons that are regulated under the FSL are not also subiect to the Money 
Laundering (Jersey) Order 1999. Subject to consultation and legislative approval, an 
amendment to the Second Schedule of the Proceeds of Crime (Jersey) Law 1999 in 2004 will 
extend the scope of the Money Laundering (Jersey) Order 1999 so that it covers all trust 
company business regulated under the FSL. 

II. Customer identification 

Review gf’ AMLdrumework 

78. The authorities are clear that Article 3 of the Money Laundering (Jersey) Order 1999 
already requires that customer identification procedures be maintained, i.e. that procedures 
are both in place and operating, and the Guidance Notes establish identification practices 
which are to be followed by all financial services businesses. To the extent that there is any 
inconsistency in approach adopted by financial services businesses, then it is between 
existing and enhanced practices, which have anticipated revisions to the FATF’s 
Recommendations. 

79. Notwithstanding this, consultation on changes to Jersey’s AML framework, which is 
already well underway, will, inter alia, consider proposals: 

0 to require financial services businesses to re-verify the identity of customers when 
doubts appear as to their identity; 

a to re-examine the basis for allowing concessions to financial services businesses 
subject to the European Union Money Laundering Directive; 

a that will ensure ready access by financial services businesses to identification 
documentation for underlying beneficial owners held by third parties: and 

l to require financial services businesses to take decision concerning high risk 
customers at senior management level. 
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80. The authorities note that. following publication of United Kingdom and European 
Union proposals. the Commission will consult with industry on action necessary to comply 
with Special Recommendation VI1 (the provision of accurate and meaningful originator 
information on funds transfers and the scrutiny of incoming transfers that do not contain 
complete originator information) within the two year period referred to by the FATF (which 
ends in January 2005). 

III. Ongoing monitoring of accounts and transactions 

Wire truizsfers 

81. As highlighted above, the authorities note that following publication of United 
Kingdom and European Union proposals, the Commission will consult with industry on 
action necessary to comply with Special Recommendation VII within the two year period 
referred to by the FATF. 

Review oj’AML.frurnework 

82. The authorities note that consultation on changes to Jersey’s AML framework, which 
is already well underway, will, inter alia, consider proposals: 

0 for an explicit requirement for financial services businesses to pay special attention to 
complex or unusual transactions. and complex or unusual patterns of transactions, and 
to establish procedures for reporting business that has been turned away; and 

l for an explicit legal requirement for financial services businesses to scrutinize 
transactions with persons in jurisdictions that do not have adequate systems in place 
to deter ML or terrorist financing (though reference is already made to “higher risk” 
jurisdictions within the Guidance Notes). 

IV. Record-keeping 

Review qf AML.frumework 

83. The authorities point out that Article 8 of the Money Laundering (Jersey) Order 1999 
requires financial services businesses to retain records concerning customer identification 
and transactions for use as evidence in any investicgation into ML. The Commission’s 
Guidance Notes state that the records prepared and maintained by any financial services 
business on its customers and their transactions should be such that requirements of 
legislation are fully met. competent third parties will be able to assess the institution’s 
observance of ML policies and procedures. transactions effected through a financial services 
business can be reconstructed, and the institution can satisfy. within a reasonable time, any 
enquiries or court orders from appropriate authorities as to disclosure of information. 
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84. Notwithstanding this, consultation on changes to Jersey’s AML framework, which is 
already well underway, will consider whether or not financial services business should be 
explicitly required by law to maintain sufficient records to enable investigating authorities to 
compile a satisfactory audit trail. 

V. Suspicious transactions reporting 

Review qfAML~frunzework 

85. While reporting levels in Jersey are higher than in many jurisdictions, the authorities 
note that consultation on changes to Jersey’s AML framework, which is already well 
underway will, inter alia, consider a proposal to amend the Proceeds of Crime (Jersey) Law 
1999 to require financial services businesses to report knowledge or suspicion of ML to the 
Joint Financial Crimes Unit, in line with existing provisions in the Drug Trafficking Offences 
(Jersey) Law 1988 and Terrorism (Jersey) Law 2002. 

On-site supervision 

86. The authorities note that the Commission has adopted revised compliance “route 
planners” which will ensure that levels of reporting are considered during on-site visits in the 
light of the nature of a financial services business’s activities and customer base. 

VI. Internal controls, compliance, and audit 

Review qf AML.framework 

87. The authorities point out that consultation on changes to Jersey’s AML framework. 
which is already well underway, will, inter alia, consider proposals: 

0 to require financial services businesses to apply AML standards equivalent to those in 
place in Jersey to subsidiary and branch operations outside Jersey (though in practice 
the majority of such operations are in either Guernsey or the Isle of Man and already 
covered by a pan-Island agreement that AML standards should be consistent in each 
jurisdiction); and 

l to require financial services businesses to establish a compliance officer role (as 
opposed to just investment and trust company businesses as is currently the case), and 
to register that officer (along with the ML reporting officer) with the Commission. 

88. Since existing legislation already requires customer identification procedures to be 
followed by all financial services business. no changes are considered necessary in this 
respect. 
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On-site supervisior7 

89. The authorities note that the Commission has adopted revised compliance “route 
planners” which will ensure that an assessment is made of how financial services businesses 
determine the effectiveness of staff training on ML. 

Codes qf Practice 

90. The authorities point out that Codes of Practice. which establish requirements to vet 
and monitor the competence and probity of employees. are already in place for investment 
and trust company business. and draft Codes for insurance business and fund functionaries 
have been issued for public consultation. Draft Codes for deposit-taking business are also to 
be issued for consultation in 2003. It is intended that all Codes of Practice will be brought 
into force in 2004. when finalized. 

VII. Integrity standards 

“Fit-and-proper” test 

91. The authorities emphasize that existing regulatory laws already permit the 
Commission to establish that “fit and proper “status may be determined with respect to 
factors such as conviction for a serious crime. 

92. Accordingly, the Commission will make a formal statement in that the integrity of a 
person working within the regulated sector will be questioned where that person has been 
convicted of a serious offence (i.e. one which resulted in over one year of imprisonment). 

93. The authorities note that the Commission already has access to information on any 
nonprofit organization or charity which is administered by a trust company business or which 
issues securities. Notwithstanding this, the Commission has established a working party to 
consider proposals for oversight arrangements for nonprofit and charitable organizations. 
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IX. Cooperation between supervisors and competent authorities 

Resources 

94. The authorities believe it right that. in line with accepted supervisory practice. the 
Commission should continue to focus on identified hisher-risk areas, and not on all risk 
areas. 

95. The Commission reviews staff resource requirements on an annual basis during the 
process of establishing the annual business plan for the forthcoming year. The business plan 
for 2003 identified that additional staff resources were required to meet the supervision 
program and. as a result. the staff complement of the Compliance Division has been 
increased from 27 to 40 staff, of whom 35 are now in post. The Commission will continue to 
review staffing requirements on an annual basis. 

96. Given the functional structure of the Commission, it does not consider that it is 
appropriate to have one overall AML/terrorist financing (AMLEFT) specialist. To ensure 
that adequate skills and resources are devoted to tackling ML? the Commission proposes to 
have at least one AMLXFT specialist in each division. with appropriate back up. 

Banking sector based on sector-specific criteria 

II. Ongoing monitoring of accounts and transactions 

Review qf AML~franzework 

97. The authorities confirm that consultation on changes to Jersey’s AML framework will 
address the need for banks to monitor customer activity on a consolidated basis, and address 
issues arising from application of such a requirement to operations outside Jersey, since it is 
not possible to legislate for “gateways” that may or may not exist in other jurisdictions. 

Insurance sector based on sector-specific criteria 

II. Customer identification 

Review qf AML.frumework 

98. Consultation on changes to Jersey’s AML framework: which is already well 
underway. will, inter alia. consider a proposal to verify the identity of recipients of insurance 
payments, where the recipient is a person other than the policy-holder. 
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V. Suq3icious transuction reporting 

Review qfAML,frumework 

99. The authorities agree that consultation on changes to Jersey’s AML framework, 
which is already well underway. should consider. inter alia, providing examples of suspicious 
transactions relevant to the insurance sector. 

131. IAIS INSURANCE CORE PRINCIPLES 

A. General 

100. This assessment of Jersey’s compliance with the IAIS Insurance Core Principles has 
been completed as part of the IMF OFC assessment program.6 Completion of a formal 
assessment serves several purposes. First. it benchmarks the current state of insurance 
supervision, recognizing that there have been extensive changes in the last years. Second, it 
suggests a number of further improvements or changes. Thus, this report provides a key input 
for the development of an action plan to move toward full compliance with the CPs. 

Information and methodology used in the assessment 

(1) IAIS Insurance Core Principles Methodology. ICP Self Assessment Principles. 
Standards and Guidelines of the IAIS; 

(2) Laws. Orders, Codes of Practice, Guidelines etc. of Jersey; 

(3) Interviews with the Commission and the industry. 

Institutional and macroprudential setting 

101. The insurance industry in Jersey is relatively new compared to that in Guernsey. The 
government decided late to open the market and to set up an offshore center for insurance 
business. From the outset the government was aware that a good reputation was needed for 
the insurance business to be successful. The insurance supervision was fully aware of 
international regulatory standards and their application to Jersey. In 1996 the law enabling 
insurance supervision, the Insurance Business (Jersey) Law 1996. came into force. This 
provided for efficient and flexible supervision. Nearly all the Insurance Core Principles of the 
IAIS are fully observed. 

102. The Commission is an integrated supervisory authority for banks, insurance 
companies and investment funds. 

’ The assessment was undertaken by Helmut Mueller (Consultant MFD) 
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103. The ICP I (organization) is observed with two exceptions: 

. the staff of the insurance division is too small. The number of supervisors should be 
increased: 

. the possibility that the F&E Committee may give general directions to the 
Commission potentially impairs the independence of the insurance supervisor. 

104. The Principles regarding licensing. changes in control. internal control. assets. 
liabilities. reinsurance. market conduct. financial reporting. cross-border business. 
coordination and cooperation and confidentiality are implemented. 

105. An insurance license is given only for one year. The necessary renewal procedure 
gives the supervisor the opportunity to reconsider his former decision in a short time. The 
licensing procedure is an important part of on_going supervision that allows the Commission 
to intervene in a preventive manner. necessary in this specialized insurance business carried 
out by offshore companies. 

106. That is true also for financial reporting. The insurance companies have to provide 
accounts and other information including a balance sheet and a profit and loss account on a 
six monthly basis. That is a very useful tool that enables the supervisor to make timely 
intervention. 

107. Corporate governance requirements. internal controls and the prudent use of 
derivatives are in place, however the Mission welcomes the Commission’s initiative to 
consolidate these Principles into Codes of Practice. The legal minimum solvency 
requirements comply with international standards and the actual solvency of the companies is 
much higher than the legal minimum. However the Commission should continue to review 
the minimum solvency standards, in light of recent European developments, to ensure that 
the legal minimum capital is in line with international standards. On-site inspections should 
be more frequent; therefore, it is necessary to increase the number of insurance supervisors. 
The Commission has a wide range of sanctions, except the power to impose penalties 
(administrative fines). It is desirable that all financial services supervisors have consistent 
enforcement powers. According to international standards. the insurance supervisor should 
have the powers. 

108. The transparency requirements are fulfilled. Recgulation and guidelines for the 
day-to-day supervision are clearly defined, explained and publicly disclosed. 

General preconditions for effective insurance supervision 

109. The preconditions for effective insurance supervision in Jersey are in place. The 
infrastructure is well developed because 

. the legal system in place is functioning well: 
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. the applied accounting standards (internationally recognized standards)are 
comprehensive: 

. the actuarial and auditing profession apply recognized standards: 

. an efficient financial market (banks. investment funds) exists: and 

. sound and effective macroeconomic policies are in place so that insurance companies 
can operate within a stable environment. 

110. Rules of corporate governance are not consolidated and require extension. Existing 
provisions are in the IBL and in the Companies Law 1991. The Mission welcomes the 
Commission’s initiative to introduce Codes of Practice that will formally address the issues 
of corporate governance. The Codes of Practice have been issued for industry consultation 
and the Commission intends for them to come into force during 2003. A meeting with the 
industry left us with the impression that there will not be substantial opposition to the 
changes, so that at least the Codes will be in force soon. 

B. Detailed Assessment 

Table 10. Detailed Assessment of Observance of the IAIS Insurance Core Principles 

Principle I Organization of an insurance supervisor 
The insurance supervisor of a jurisdiction must be organized so that it is able to accomplish its 
primary task, i.e., to maintain efficient, fair, safe, and stable insurance markets for the benefit and 
protection of policyholders. It should, at any time, be able to carry out this task efficiently in 
accordance with the Insurance Core Principles. In particular, the insurance supervisor should: 

. be operationally independent and accountable in the exercise of its functions and powers: 

. have adequate powers. legal protection, and financial resources to perform its functions and 
exercise its powers: 

. adopt a clear. transparent, and consistent regulatory and supervisory process: 

. clearly define the responsibility for decision-making: and 

. hire. train. and maintain sufficient staff with high professional standards who follow the 
appropriate standards of confidentiality. 

Description Overview: The Commission is responsible for the supervision of the financial services sector. That 
means. besides supervision of insurance companies. the Commission is also supervisor of deposit-takers. 
long term insurance intermediaries. investment and trust company business. and fund functionaries. 
Supervision is effected by function (authorization. compliance. enforcement). not by sector. The only 
exception is the insurrance supervision. Given the size of the sector. the responsibility for all aspects of 
I-egulation is given to the Insurance Division. 

The specific insur-ante regulatory regime is laid down by the IBL (amended in 1998. 1999 and 2000). 
Insur-ante Business (General Provisions) Order 1996 and Insurance Business (Solvency Margin). Order 
1996. 



The Incurance Business (Amendment No.4) (Jersey) Law 2003. prepared by the Commission. came into 
force on March 28. 2003. 

The Commission has explained legal provisions by means of guidance notes. During 2002. the insurance 
division intends to reinforce insurance supervision by preparing and issuing Codes of Practice for the 
industry that reflect the IAIS Insurance Core Principles. 

The Jersey insurance market is relatively small in comparison with other similarjurisdictions. for example 
Guernsey which began much earlier to build up an off shore insurance center. It IS very difficult to assess 
the impel-tance and size of the Jersey insurance market. This is due to the structul-e of this market. 
According to Article 4 (2) of the Insurance Law. no pel-son shall carry on insut-ante business without a 
permit. The law distinguishes two kinds of permits: “Category A” and “Category B.” A Category A 
permit is relevant when the applicant grants a license by virtue of its authorization in a jurisdiction outsid 
Jersey and a Category B permit is for all other companies (this means companies establishing their head 
offices in Jersey: as the Commission is then the home supervisor). In the case of companies having a 
Category A permit. the Commission has no figures indicating the size of the business in Jersey. The 
number of category A insurel-s is 160 and the number of Category B is 18. Moreover-. the very important 
motor liability insut-ante cannot be offered by Category B companies because there is no Motel- Insurance 
Bureau covering the claims in case of failure of the insurance company. This insurance business is only 
covered by U.K. Category A companies. which are members of the U.K. bureau 

The key figures of the Category B insurers for the year 200 1 are: 

Long-term insurance 
- gross premiums 
assets covet-ing technical provislonx and solvency 

assets covering technical provisions and solvency 
- total assets 
- technical provisions 
General insurance 
- gross premiums 
- assets covering technical provisions and solvency 
- total assets 
- technical provisions 

1 f millions 
132.4 
306.4 
306.4 
350.6 
271.4 

163.9 
515.4 
573.1 
319.5 i 

Essential criteria 

1. The responsibilities of’ the insurance supervisor are clear and objectively stated. 

The duties and the powers of the Commission concerning insurance business are set out in the IBL 1996 
and its amendments and ot-ders. 

Part II of the law prohihits persons from carrying on insurance business without a permit (license). sets 
out the conditions a company must meet to he granted a license. the license procedures. imposition of 
conditions and withdrawal of a license. gives the applicant the right to appeal the Commission and after 
that the court in case of refusal. OI- withdrawal. or other negative decision in the licensing procedures. It 
regulates together with the above mentioned two orders the ongoing supervision of a licensed company 
[information requirements: duties and qualifications of directors. auditors. actuaries: assets: solvency; 
technical provisions: disclosure: advertising: tt-ansfer of portfolio: on-site inspection: enforcement. etc.). 
The classes of insurance are defined in three schedules to the law v,,hich give details to the transfer of 
long-term business and are contained transitional provisions. 

The basis for the appointment and removal of the Board of Commissioners is set out in the FSL 1998. 
This law established the Commission as an independent hody accountable for its overall perfol-mance to 
the Parliament through the F&E Committee. 
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2. The insurance supervisor is operationally independent ti-om both political authorities and the 
insurance companies that it supervises in the execution of’ its supervisory tasks and its accountable 
in the exercise of its t’unctions and powers. 

The insurance supervisor is the lnsurancr Division. part of the Commission. The budget is funded by 
means of fees fr-om the supervised companies. The budget is prepared by the Commission and 
incorporated within a business plan. which is shown to members of the F&E Committee-a body that 
exercises the functions of a ministry of fmance for Jersey. The F&E Committee may give guidance OI- 
general directions to the Commission. in relation to the policies of the States. The insurance supervisory! 
team has confir-med that until now nor such guidance. OI- dir-ection. has been siven to the Commission. 

Nevertheless. the possibility of the F&E Committee being able to issue these directions contained in 
the FSCL. potentially impairs the independence of the insurance supervisor. but has not in fact done 
so. In any event. such a direction must not conflict with the Commission’s objective to protect the 
interests of insurance policyholders. 

Financially. the Commission is accountable to the Parliament. The Annual Report is made public. it 
includes inter alia a statement by the Insurance Division of the Commission addressing policies. 
developments and activities. and a two-year- regulatory plan as well as audited financial statements. The 
Annual Report 2001 was published in April 2002. 

3. The insurance supervisor have adequate powers, legal protection and proper resources and staff, 
and the capacity to perform its functions and exercise its powers. 

The Commission has at its disposal wide powers to enforce compliance with the provisions of the 
insurance supervisory regulation (laws and orders). These powers include the right to Fet any necessary 
information from the companies. The Commission has powers of investigation (including on-site 
inspections: namely in the case of Category B) and enfor-cement through sanctions (see pr-inciple 14). 

Supervision of insurance business is undertaken by the Insurance Division (the Director of the Insurance 
Division. supported by a Finance Manager and a Finance Officer). On-site compliance visits are led by the 
Insurance Division and supported by resources from the Compliance Division. Enforcement action against 
insurance businesses is led by the Insurance Division and supported by the Enforcement Division. But 
with regard to the fact that the Department has other responsibilities besides insurance supervision (the 
duty of financing supervision). and in view of the necessity to incr-ease the number of on-site inspections. 
we have the impression that the division is underrresourced. 

4. The insurance supervisor adopts clear. transparent and consistent regulatory and supervisory 
processes. The rules and procedures of the insurance supervisor are published and updated 
regularly. 

Under the regulatory legislation. following a period of consultation with the industry. the Commission 
may prepare and issue Codes of Practice and guidance notes for the purpose of establishing sound 
principles for the conduct of business. The Commission is also required by the legislation to distribute all 
Codes of Practice and guidance notes that are issued. Hard copies are available upon request at no charge. 
and are also available on the Commission’s internet web site. The powers and functions of the 
Commission are clearly set out in the primary and secondary r-egulatory legislation. The Codes of Practice 
and guidance notes exist to ensure that legislation is consistently applied. understood and transparent to 
the general public. 

The rules for the authorization or rejection of insurance companies are laid out in Article 6 of the IBL. 
Any rejection of an application must be in wr-it@. and the reasons for the rejection must be clearly stated. 
5. The decision-making lines of’ the insurance supervisor are structured so that action can be taken 
immediately in the case of’ an emergency situation. 

The Board of Commissioners has formally delegated most regulatory. supervisory and enforcement 
powers to the executive directors. In most cases of emer-gency. the relevant executive director therefore 
has the power to take the necessary action. 

In the absence of that dir-ector-. or in cases where powers have not been specifically delegated. other- 
directors and/or the director general (who is also a Commissioner) have the necessary powers. 

The executive Board of Directors meets every week to discuss all items of concern. and to take 
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appropriate decisions. The Board of Commissioners meets monthly to agree higher level matters of 
policy. regulation and (sometimes) enforcement. In urgent cases. these meetings can be convened quick11 
outside the normal time ii-ame. OI- even be conducted by a confer-ence telephone meeting. 

6. The staff of the insurance supervisor observes the highest professional standards including 
appropriate standards of confidentiality. 

On commencement of employment. all staff (including Commissioners) are required to sign a declaration 
I-egarding confidentiality and conflicts of interest. and to disclose to the Commission any interests that 
they may have in respect of any business or undertakin, 0 with which the Commission is in. OI- may hecome 
engaged in. communication. 

The Commission‘s terms and conditions of employment set out procedures to be followed in the event of 
misconduct. Under the regulatory legislation. any hi-each of confidentiality other than through a permitted 
gateway is a criminal offence. 

The Commission‘s policy on conflicts of interest has heen published and is available on its internet web 
site. 

7. The insurance supervisor establishes an employment system to hire, train and maintain the staff 
with the highest professional standards. 

Professional staff come from a variety of backgrounds. with experience in both the private and public 
sectors in Jersey and the United Kingdom. The Commission prepares and maintains a rolling training 
program. to ensure that all staff is aware of. and proficient in. current international regulatory standards 
and practices. and their application to Jersey. Training courses are I-un partly in house. and partly through 
the use of external professional training organizations. 

8. Remuneration paid by the insurance supervisor is such that it is able to employ and keep highl! 
qualified staff. 

The Commission keeps the remuneration levels for staff at all grades of seniority under constant review. 
and uses independent remuneration surveys to ascertain that its own remuneration policy is in line with 
that of other employers in Jersey. Staff receive a work performance review annually. and this. together 
with other factors such as inflation rates and the remuneration surveys. largely determine the level of staff 
remuneration. 

9. The insurance supervisor is able to use its funds flexibly so that it can react flexibly and quickly. 
Necessary activities (e.g.. international cooperation) and actions (e.g.. on-site inspections) should not 
fail for budgetary reasons. 

The Commission produces a detailed annual budget. which is a realistic assessment of its spending needs 
for the short to medium term. 

The Commission’s stated policy is to set regulatory fees at a level that allows. as far as possible. a balance 
between income and expenditure. subject to the need to build up a contingency reserve against unforeseen 
costs. There have been no reported cases where necessary activities have not been carried for budgetary 
reasons. 



- 103- 

10. lfits own capacities are not sufficient. the insurance supervisor should be able to outsource to 
third parties (e.g.. auditors. actuaries) supervisory tasks such as on-site inspections and monitoring 
the solvency position or the sufficiency of technical provisions (policy liabilities). 

Where functions are outsourced to third parties. the insurance supervisor is able to: 

. assess the competence: 

. monitor the performance (for instance. through reviewing working papers): and 

. ensure the independence from the company and the consideration they give to the protection 
of the policyholders’ interests. 

ll.Third parties are subject to the same legal requirements. in particular concerning 
confidentiality. as the insurance supervisor. If required. the insurance supervisor must have the 
ability to take actions against these third parties either directly or through the appropriate 
professional body. 

Where appr-opt-iate. the work of the Commission is supplemented by using specialist third parties such as 
lawyers. accountants and actuaries. These specialists are used for technical advisory services in 
connection with supervisory rrequirements. and in connection with investigations carried out by the 
Commission. For example. the Commission has a formal contract with the Government Actuary’s 
Department in London (GAD) for the provision of actuarial services and advice. 

The Commission has published a policy statement reFardin_r the use of third party services. applicable to 
the financial services industry as well as to the Commission itself. The statement includes the same 
requirements of independence and confidentiality ft-om third parties that would he expected of the 
Commission. 

Additional criteria 

1. Rules are in place for the dealings between the members of the supervisory staff and the 
insurance companies (e.g.. as regards the acceptance of gifts or invitations). 

The Commission has issued a policy statement to all staff regarding gifts hospitality. Gifts should not he 
accepted. and hospitality should also generally be declined. unless they are for genuine business reasons. 
All such offers must he notified to. and recorded by. the Commission secretariat. Any breach of the rules 
is a disciplinary offence. 

2. Regulatory staff is subject to conflict of interest rules (e.g.. prohibition on dealing in shares or 
investments in the companies that they regulate). 

Assessment 
Comments 

Principle 2. 

Staff is required to take effective steps to ensure that their actions are unaffected hy any conflict of interest 
and cannot be called into question. and not to wrongly OI- improperly use information r-eceived while in the 
employment of the Commission. 
Largely observed 
It is necessary to increase the staff of the insurance division. 
The independence of the supervisor is potentially impaired by an Article I 1. FSCL. 
Licensing 
Companies wishing to underwrite insurance in the domestic insurance market should be licensed. 
Where the insurance supervisor has authority to grant a license, the insurance supervisor: 

. in granting a license. should assess the suitability of owners. directors. and/or senior management. 
and the soundness of the business plan, which could include proforma financial statements, a 
capital plan. and projected solvency margins: and 

. in permitting access to the domestic market. may choose to rely on the work carried out by an 
insurance supervisor in another jurisdiction if the prudential rules of the two jurisdictions are 
broadly equivalent. 

Description 2(l): Companies wishing to underwrite insurance in the domestic insurance market should be 
licensed. Where the insurance supervisor has authority to grant a license. the insurance supervisor: 

. in granting a license. should assess the suitahility of owners. directors. and/or senior 
management. and the soundness of the business plan. which could include proforma financial 
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statements. a capital plan and pr-ejected solvency maJ$ns: and 

. in peJmitting access to lhe domestic market. may choose to rely on the work can-ied out by an 
insur-ante supervisor- in another jur-isdiction if the prudential rules of the two jurisdictions are 
hroadiy equivalent. 

Essential criteria 

1, Legal provisions on licensing are in place through the insurance supervision lavv 

A license is given only for one year. The necessary renewal gives the supervisor the possibility to 
reconsider his former decision in a shor-t time. so the licensing procedure is an important part of ongoing 
supervision that allows to intervene in a pr-eventive manner. 

The IBL contains comprehensive provisions on licensing 

2. These legal provisions define the types of company or entity that are insurance companies or 
entities. and the insurers which must be licensed or define insurance business and prescribe that all 
of entities writing insurance business must be licensed. 

Following the IBL no person shall carry on in or ft-om Jersey insurance business unless this person is 
authorized by a per-mit to do so. The law contains comprehensive provisions on licensing. especially the 
licensing requirements and the licensing pJocedure. 

3. These legal provisions also contain regulations defining the authority responsible for licensing, its 
tasks. and the licensing requirements. 

Article 3 of the IBL confers the powers and duties to the Commission. The licensing requit-ements are 
contained in Article 6. 

Additional criteria 

1. The licensing authority makes directives or guidelines available to insurance companies. These 
directives or guidelines give information on the requirements that are to be met if the license is to be 
granted. 

2. A regulation on what is to be considered ‘insurance business’ exists. either in a law or in the 
established practice of the courts. 

The Commission has issued Guidelines covering the application procedures. licensing requirements. 
ongoing supervisory regime and the necessary regular reporting requirements. These guidelines are 
available in hard copy upon request. free of Charge. and are also included in full on the Commission’s 
internet web site. 

A definition of what constitutes insurance business exists through many years of common law established 
by the practice and decisions of the courts. 

2(2): The insurance supervisor. in granting a license. should assess the suitability of owners. 
directors. and/or senior management. and the soundness of the business plan . which could include 
proforma financial statements, a capital plan and projected solvency margins. 

Essential criteria 

1. The permitted types of legal form are defined 

The Commission only accepts the legal form of a company limited by shares. 

2. Legal provisions exist on whether key functionaries such as owners. directors and/or senior 
managers are fit and proper (i.e.. possessing the necessary knowledge. skills and integrity for their 
positions). 

All owners. directors and key senior managers of an insurance company must each complete and sign a 
personal questionnaire for the purpose of assessin their fitness and propriety to be directors or managers. 
This covers their complete employment history. professional qualifications and other personal details. and 
includes specifically a requirement IO certify that they have not been convicted of a range of offences. 
which would lead the supervisor to the conclusion that they are not fit and proper. 



3. As regards owners. the provisions require the following: 

The insurance supervisor is to be informed of the names of the natural and legal persons holding a 
direct or indirect qualifying participation in the applicant cornpan!. 

. The insurance supervisor has the authority to refuse to issue the license to operate if facts 
exist from \I-hich it can be deduced that the holders of a qualifying participation: are in an 
economic situation which may be hazardous to the soundness of the applicant: do not have 
sufficient resources to keep the company solvent on an ongoing basis: are or have been 
directly or indirectly involved in illegal transactions affecting their suitability. or intend to 
abuse the insurer for criminal purposes (e.g.. ML): or are connected with the applicant 
company in a way that would obstruct or render effective supervision impossible. 

. Criteria similar to those applied to directors and/or senior management (see below) can be 
applied to check the reliability of natural persons. As far as legal persons are concerned. the 
insurance supervisor applies the criterion of suitability to the persons running the company: 
the insurance supervisor is authorized to ask for submission of audit reports and other key 
information such as extracts from the statutory records (the register of commerce). 

. The insurance supervisor has the power to exchange information with other relevant 
authorities inside and outside its jurisdiction which respect minimum reciprocity and 
confidentiality requirements. 

The IBL and the Companies Law 199 I require that the names of all persons having a beneficial ownership 
of all OI- a proportion of a Jel-sey registered company be disclosed to the Commission. 

Article 6 of the IBL gives author-ity to the Commission to refuse to !I-ant an insurance pel-mit in cases 
where the dii-ectors and officers are not considered fit and proper. if the declared 

purpose of the company is suspect. if the five year business plan does not make financial sense. if the 
proposed levels of capital are inadequate and if financial resources are inadequate to meet minimum 
solvency requirements. The Commission may also refuse to grant an insurance permit for any other reason 
which it considers valid. provided that it gives its reasons in writing to the applicant. Should an applicant 
for an insurance permit be a corpoi-ate entity. the Commission has the power under Article 6 to ohtdin the 
audited accounts and any other- information that it considers necessary. including details of the directors 
and officers of that company. as part of its evaluation of the application. 

If the applicant is a regulated entity in another jurisdiction. the Commission has gateways under Article 32 
of the IBL to exchange information with regulators in other jurisdictions. but is obliged to keep 
confidential all information so obtained. 

4. As regards directors and/or senior managers (key functionaries). the insurance supervisor should 
assess their fitness and propriety as follows: 

fitness tests seek to assess the competence of managers and directors and their capacity to fulfill the 
responsibilities of their positions while propriety tests seek to assess their integrity and suitability: 

. the requirements could. however. depend on the area for which the person concerned will be 
responsible given that all necessary qualifications are present on the Board of Directors: and 
if. in special cases. senior management functions (e.g.. authorized representative of a foreign 
branch) are performed by a company (legal person). the insurance supervisor should be 
assured that the representatives of’that company are qualified, reliable and of good repute. 

All directors and officers must submit a personal questionnaire. Should the information contained in the 
completed questionnaire require further details. the Commission has the power to obtain such additional 
information as it considers necessary to pi-operly evaluate the integrity and suitability of each person. This 
applies equally to the directors and officers of a corporate applicant. 

5. The insurance supervisor has the authority to deny the license on the basis of facts from which it 
could be deduced that the person concerned will not manage the insurance company in a proper 
fashion (a pre3vious conviction especially for an offence committed in connection with financial 
services: participation in unsound transactions: bankruptcies caused by dishonesty: tax evasion). 
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6. \I‘ithin the framew or-k of the tit and proper test (the test of possessing the necessary knowledge, 
skills and integrity for his/her position). the applicant is required to submit a complete curriculum 
vitae and to provide a declaration from the proposed owners and directors/senior managers 
confirming that no criminal proceedings are or have been pending against them. 

The applicant has to deliver any necessary document to the Commission (Article 5 and 9 IBL and 
published guidance notes). The designated directors for instance have fulfill a so called Long Form 
Personnel Questionnaire with a confirmation by the company. 

7. The applicant is required to submit a business plan outlining the proposed business of the 
company for at least three years ahead. 

8. The business plan provides information on the types of obligation the company proposes to incur 
(in the case of life insurance): the types of risk it proposes to cover (in the case of nonlife insurance): 
the basic principles of the company’s insurance and reinsurance program; the estimated setting-up 
costs and the financial means to be used for this purpose: and the projected development of 
business and capital or solvency margins. 

The applicant has to present a business plan fat- the next five years (see guidance notes). 

9. A minimum amount of capital is required for all insurance companies. 

The minimum of capita1 is flOO.000 (see Principle 9). 

10. The insurance supervisor has the ability to check affiliation or outsourcing contracts. and. 
where material, exercise this ability. 

The supervisor has the right to require information about anything necessary for his decision (Article 9 
IBL). Outsourcing contracts must be presented to the Commission. 

11. The insurance supervisor has the authority to request and check information on the products 
offered by the insurer (general policy conditions. technical basis for the calculation of premium 
rates and provisions. 

The applicant has to set out in the application what risks he shall write and what new products he shall 
introduce. Any change need prior consent of the supervisory authority. Insurance Business (Genera1 
Provision) Order 1996. Schedule to Article 5. 

Observant 

12. The documents of formation as well as information on actuaries and auditors are to be 
provided. 

Information ahout auditors (Article I6 - 20. Insurance Business Law 1996) and actual-ies (Article 24. 
Insurance Business Law 1996) are requested by the Commission. 

Observant 

13. A company license to operate life insurance should not also be licensed to operate non-life 
insurance and vice versa, unless there are clear provisions. which the insurance supervisor finds 
satisfactory. requiring that risks be handled separately on both an on-going concern and a winding- 
up basis. 

The Commission does not allow composite companies (prmciple of specialization). 

Observant 

14. The insurance has the right to vvithdravv the license on the grounds of substantial irregularities: 
e.g.. if the company no longer meets the licensing requirements or seriously infringes the law in 
force. 

The Commission has the t-icht to suspend and to withdt-aw the license (Articles 6 and 7 of the Insurance 
Business Law. 1996). 

Observant 



4ssessment 

15. Where an authority granting licenses is different from that conducting ongoing supervision. 

. The authority granting licenses ensures that the legal and prudential criteria which are 
applied in the process of checking the license application are in line with the criteria on 
which ongoing supervision will be based: 

. The authority in charge of ongoing supervision is given the right to check the application. 
documents. and give his opinion: 

. The insurance supervision law provides that the authority in charge of ongoing supervision 
is to be notified of changes in criteria that are relevant for granting the license: 

. The authorit?- in charge of ongoing supervision is informed of the reasons for which the 
license was granted or denied: and 

. If the authority in charge of ongoing supervision has ob,jections to the license being granted, 
and if it is granted irrespective of such objections. the reasons for granting it are 
documented. 

The Commission is the only insurance supervisor. There is no other- supervisory authority for insurance 
business. 

16. The insurance supervisor provides insurers with information detailing the documents they are 
required to submit to the insurance supervisor. 

This information is given in the form of published guidelines. 

Additional criteria 

1. When checking the documents submitted. the insurance supervisor refers to reports on checks 
made by other bodies such as auditors and other regulatory bodies. 

2. Directors/senior managers should not hold two positions that would result in a material conflict 
(e.g... appointed actuary and chief executive officer). 

All documents available are checked (especially auditors’ reports and information from other 
supervisors). It is the policy of the Commission to require that an actuary has no other duties that can 
involve a conflict of interest. 

2(3): The insurance supervisor. in permitting access to the domestic market. may choose to rely on 
the work carried out by an insurance supervisor in another jurisdiction if the prudential rules of 
the two jurisdictions are broadly equivalent 2(3): The insurance supervisor. in permitting access to 
the domestic market. may choose to rely on the work carried out by an insurance supervisor in 
another jurisdiction if the prudential rules of the two jurisdictions are broadly equivalent. 

Essential criteria 

1. The insurance supervisors of competent authorities share information when foreign insurers are 
to be licensed. 

Undet- the provisions of Articles 29. 3 1 and 32 of the IBL of 1996. the Commission may provide to the 
insurance supervisors in other jurisdictions. and receive from such insurance supervisors. information in 
connection with applications from foreign re@ated insurers. Such information is given and received in 
strict confidence. It is standard practice for the Commission to seek such infot-mation when an application 
is received from a foreign regulated entity. 

2. When licensing a foreign insurer. the insurance supervisor may choose to rely on the information 
supplied by the insurance supervisor in the jurisdiction where the insurer’s head office is situated 
(home supervisor), provided that the host supervisor treats the information it obtains as 
confidential and protects it appropriately. 

The Commission does often request and receive information. including copies of the annual returns. 
submitted to regulators in other jurisdictions as part of its own supervision of foreign insurers’ local 
business. Such information is re&ired to he kept confidential by the provisions of Article 28 of the IBL of 
1996. 

Observed 
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Comments 
Principle 3. Changes in Control 

The insurance supervisor should review changes in the control of companies that are licensed in the 
jurisdiction. The insurance supervisor should establish clear requirements to be met when a change 
in control occurs. These may be the same as! or similar to. the requirements which apply in 
granting a license. In particular. the insurance supervisor should: 

. require the purchaser or the licensed insurance company to provide notification of the change in 
control and/or seek approval of the proposed change: and 

. establish criteria to assess the appropriateness of the change. which could include the assessment 
of the suitability of the new owners as well as any new directors and senior managers. and the 
soundness of any new business plan. 

Description Essential criteria 

1. The insurance supervisor is required by law to be notified of changes in control by the party 
acquiring the participation or by the insurer. 

The IBL requires that any change to the owner. shareholder contt-ollet-. chief executive or directors of an 
insurance company be notified in writing to the Commission. 

2. The lavv defines such changes and permits the insurance supervisor to take into account the 
substance as well as the form of the transaction. 

Article 22 (4) requires a written statement of the reasons for the change. Article 22 (5) empowers the 
Commission to obtain such additional documents and infot-mation as it may require to enable it to accept 
ot- reject the change. and the failure to notify such a change or provide the information or documents 
requested by the Commission is a criminal offence under Article 22 (I 0). 

3. The insurance supervisor has the power to assess the change in control and take the necessary 
measures. 

Article 22 (6) provides the power to the Commission to accept or reject any change in control of an 
insurance company. and Article 22 (3) permits the supervisor to treat the change as if it were a new 
application for a license. If it is considered that the fit and proper criteria are not met. or that any revised 
business plan or other information submitted in connection with the change do not satisfy the supervisor. 
the change may be refused. 

Article 22 (9) sets out the grounds under which an appeal may he IodFed by an insurer in the royal court 
against any such refusal. 

Additional criteria 

1. The insurance supervisor regularly obtains information from the insurance companies on the 
holders of participations in such companies exceeding a designated threshold, either by means of 
reports submitted by the insurers. or on-site inspections. 

2. The insurance supervisor develops criteria on the basis of which the changes in control are 
assessed. As a minimum. the suitability of the new owners. directors and senior managers, and the 
soundness of any new business plan are checked when a change in control occurs. The specific 
documents that the insurers have to submit depend on the licensing requirements of the jurisdiction 
and are consistent with the documentation required for new license applications. 

The annual insurance license renewal fat-m requires each insurance company to formally declare. inter 
alia. that there have been no changes in the pet-sons ha\ ing an interest of any kind in the company. The 
Companies Law 1991 requires in its annual t-eturn a complete list of all shareholders. The Commission is 
therefore receiv)ing an update on the shat-eholders in each company twice a year. The question is also 
raised during the course of visits IO insurers. 

Assessment 
f- ̂ __. __.^._ 

Changes of control are assessed on the same basis as new license applications (Article 22 (3) of the IBL. 
Observed 
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Principle 4. 

Description 7 

Corporate Governance 
It is desirable that standards he established in the jurisdictions which deal with corporate 
governance. Where the insurance supervisor has responsibility for setting requirements for 
corporate governance. the insurance supervisor should set requirements with respect to: 

. the roles and responsibilities of the Board of Directors: 

. reliance on other supervisors for companies licensed in another jurisdiction: and 

. the distinction between the standards to be met by companies incorporated in his-jurisdiction and 
branch operations of companies incorporated in another jurisdiction. 

Overvieu 

There are no sections under the legislation dealing explicitly with corporate governance. In the IBL as 
well as in the Companies Law 1991 there are some special requirements and powers which enable the 
supervisor to observe most of the essential and additional criteria of corporate governance. Some of these 
powers and requirements are set out in the conditions attaching to insurance licenses. A person who fails 
in complying with conditions is guilty of offence and liable to imprisonment or fine OI- both. However. the 
Commission recognizes that current practice requires improvement and has included the criteria of 
corporate governance in draft Codes of Practice which will be issued pursuant to Article 39 of the IBL. 
This draft is in discussion with the industry. and is expected to come into force during 2003. 

Essential criteria 

1, The insurance supervisor has the authority to require Boards of directors to clearly set out their 
responsibilities towards acceptance of and commitment to the specific corporate governance 
principles for their undertaking. 

2. The insurance supervisor has the authority to require Boards or directors to clearly set out their 
strategic objectives. 

3. The insurance supervisor has the authority to require Boards of directors to set out the means of 
attaining those objectives and procedures for monitoring and evaluating their progress toward 
those objectives. 

4. The insurance supervisor has the authority to require Boards of directors to clearly set out the 
nomination and appointment procedures. structure. functions. re-elections and balance between 
executive and non-executive directors of the Board in a transparent manner. 

5. The insurance supervisor has the authority to require Boards of directors to clearly distinguish 
between the responsibilities. accountabilities. decision-making. interaction and cooperation of the 
Board of Directors. chairman. chief executive and management. 

6. The insurance supervisor has the authority to require a clear division of responsibilities which 
will ensure a balance of power and authority. so that no one individual has unfettered powers of 
decision. Where the posts of chairman and chief executive are combined in one person. the 
insurance supervisor has the authority to verify that appropriate controls are in place to ensure that 
management is sufficiently accountable to the Board or directors. 

7. The insurance supervisor has the authority to require Boards of directors to have in place and to 
monitor independent risk management functions related to the type of business undertaken. 

All the above criteria are included in the conditions attached to insurance licenses. 

8. The insurance supervisor has the authority to require Boards of directors to have in place 
external audit functions. strong internal controls and applicable checks and balances. 

The IBL requires all insurance companies to appoint an external auditor. defines the minimum 
qualification that the auditor must hold. and gives the Commission the power to approve the appointment. 

Articles 17 and 18 specify that an auditor-‘s report IT~N be provided to the Commission annually. within 
3efined timescales. and that it must: 

. state that the financial statements have been audited in accordance with approved auditing 
standards. confirm that the financial statements give a true and fair view of the company’s state of 
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, 

affairs at the balance sheet date and of the trading result shown in the profit and loss account. and 

. confirm that the company has kept proper books and records throughout the period. and that all 
necessary information and explanations have heen obtained for the purpose of the audit. Articles 
19 and 20 give power to the auditor to report to the Commission if false or misleading information 
is found during the course of the audit. and if the license holder is in breach of any conditions 
attachin? to the insurance business license. 

9. The insurance supervisor has the authority to require Boards of directors to have in place clear 
complaints procedures and to communicate them properly to their customers. 

Under the provisions of Articles 33 and 34 of the IBL. the Commission has the power to ensure that 
details of complaints procedures are contained within the literature provided to customers. and that the 
procedures are reasonable. 

Additional criteria 

1. The insurance supervisor has the authority to require Boards of directors to clearly set out 
policies regarding conflicts of interest. fair treatment of customers and information sharing with 
stakeholders. 

2. The insurance supervisor has the authority to require Boards of directors to have clear policies 
on private transactions. self-dealing, preferential treatment of favored internal and external entities, 
covering trading losses and other inordinate trade practices of a non-arms length nature. The 
insurance supervisor has the authority to ensure that systems are in place to monitor and report 
deviations to an appropriate level of management. 

3. The insurance supervisor has the authority to require Boards of directors to ensure that they are 
not subject to undue influence from management or outside concerns. 

4. The insurance supervisor has the authority to require Boards of directors to make proper and 
full disclosure in their annual reports of their level of adherence to corporate governance principles 
and attainment of stated corporate objectives. 

5. The insurance supervisor has the authority to require Boards of directors to adopt a goal of 
improving customer awareness and knowledge. 

6. The insurance supervisor has the authority to require Boards of directors to create a functionary 
known as the compliance officer to oversee observance by the institution and its staff with relevant 
laws and required standards of business conduct. and to report to the Board of Directors at regular 
intervals. 

7. The insurance supervisor has the authority to require Boards of directors to have in place a 
proper remuneration policy for directors and senior management, to review that policy 
periodically. and to disclose it to the insurance supervisor or to the public consistent with the 
applicable standards of the jurisdiction. 

The Companies Law 1991 also contains articles relating to corporate governance. Article 74 requires 
Boards of directors to act honestly and in good faith with a view to the best interests of the company. and 
to exercise the necessary care. diligence and skill. Article 75 specifically requires a Board of Directors to 
establish a policy regarding conflicts of interest. including private transactions and those not on an arms 
length basis. The article also empowers the Commission to ensure that such policies are in place and 
complied with (questions 1 and 2). 

Assessment 
Comments 

Principle 5. 

The other elements of this principle are largely observed through the use of conditions attaching to 
insurance licenses. 
Largely observed 
The Mission welcomes the Commission’s initiative to incorporate the issues of corporate governance in 
the Codes of Practice. When the plan is realized. the Principle will be fully observed. 
Internal Controls 
The insurance supervisor should he able to: 

. review the internal controls that the Board of Directors and management approve and apply, and 
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Description 

, 

request strengthenins of the controls where necessary: and 

. require the Board of Directors to provide suitable prudential oversight. such as setting standards 
for underwriting risks and setting qualitative and quantitative standards for investment and 
liquidity management. 

Essential criteria 
1. The insurance supervisor has the authority to review the internal controls that the Board of 
Directors and management approve and apply: where necessary the supervisor requests a 
strengthening of the controls. These controls should he adequate for the nature and scale of its 
business. 

2. The insurance supervisor has the authority to require the Board of Directors to provide suitable 
prudential oversight. such as setting standards and monitoring controls for underwriting risks. 
valuation of technical provisions (policy liabilities). investment and liquidity management and 
reinsurance. 

3. The insurance supervisor has the authority to require the Board of Directors to provide suitable 
oversight of market conduct activities such as setting standards and monitoring controls on fair 
treatment of customers: proper disclosure to customers of policy benefits, risks and responsibilities; 
conflicts of interest: handling of clients’ money: and separation of principal and agent activities. 

4. The insurance supervisor has the authority to require internal controls to address issues of an 
organizational structure: i.e.: of duties and responsibilities including clear delegation of authority, 
decision-making procedures, separation of critical functions (for example, new business. claims. 
reconciliation. risk management. accounting. audit and compliance). 

5. The insurance supervisor has the authority to require internal controls to address accounting 
procedures. reconciliation of accounts? control lists and information for management. 

6. The insurance supervisor has the authority to require internal controls to address checks and 
balances; e.g., segregation of duties. cross-checking. dual control of assets, double signatures. 
7. The insurance supervisor has the authority to require controls on safeguarding of assets and 
investments. including physical control. 

8. The insurance supervisor has the authority to require that the insurer has an ongoing audit 
function of a nature and scope appropriate to the nature and scale of the business. This includes 
ensuring compliance with all applicable policies and procedures and reviewing whether the 
insurer’s policies, practices and controls remain sufficient and appropriate for its business. The 
insurance supervisor should determine whether the audit function:. 

. has unfettered access to all the insurer’s business lines and support departments; 

. has appropriate independence. including reporting lines to the Board of Directors and has 
status within the insurer to ensure that senior management reacts to and acts upon its 
recommendations: 

. has sufficient resources and staff that are suitably trained and have relevant experience to 
understand and evaluate the business they are auditing: and 

. employs a methodology that identifies the key risks run by the institution and allocates its 
resources accordingly. 

9. The insurance supervisor has the authority to require that insurers have formal procedures to 
recognize potential suspicious transactions. 

10. The insurance supervisor has the authority to require that insurers have established lines of 
communication both to management. law enforcement authorities and/or the insurance supervisor 
for the reporting of irregular and suspicious activities. 

Additional criteria 
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1. In those jurisdictions with a unicameral Board structure (as opposed to a bicameral structure 
with a supervisory Board and a management Board), the insurance supervisor encourages the 
company to appoint experienced non-executive directors to the Board. 

2. The insurance supervisor encourages the establishment of an internal audit function that reports 
to an Audit Committee of the Board. 

3. The insurance supervisor has access to reports of the internal audit function. 

4. In those jurisdictions with a unicameral Board structure. the insurance supervisor has the 
authority to require the Audit Committee to he composed of a majority of experienced non- 
executive directors. 

5. The insurance supervisor requires actuarial reporting where called for by applicable law or by 
the nature of the insurer’s operations. and where appropriate encourages the appointment of an 
actuary reporting directly to the Board or directors. 

The criteria referred to in this section (the essential criteria I-IO and the additional criteria 1-5) are 
add]-essed by three pieces of legislation-the Companies Law 1991. the IBL and the Financial Services 
Law 1998. For example. Article 24 of the IBL requires every long-term insurer to appoint a qualified 
actuary to be responsible for the long-term reserving of the company (additional criteria no. 5). The article 
also defines the qualifications that such an actuary must hold. 

In practice. internal controls are subject to ongoing review through the regular six monthly reporting 
requirements. the auditors report. on site visits and ad hoc reviews. The auditors are obliged to report to 
the Commission if there are any significant failings found during the course of their annual audit. 

When insurance licenses are initially issued. some of the criteria may be considered of extra importance 
because of the nature of the business being carried on. In these circumstances. compliance will be 
reinforced through the use of special conditions attaching to the license and issued under the provisions of 
Article 6 of the IBL. In these circumstances it is a requirement that the auditors formally report that the 
company has complied with such conditions on a six monthly basis. 

As an example. any long-term business insurer licensed in Jersey and wishing to take advantage of 
Jersey’s designated territory status with the U.K. and market its products into that country will 
automatically have several special conditions attached to its license. one of which will specifically be the 
requirements for the safeguarding of assets and investments and their physical control (essential criteria 
no. 7). 

4ssessment 
Zomments 

‘rinciple 6. 

All of the above is complemented and reinfol-ted by the Money Laundering Order 1999. which covers all 
financial services companies. including insurers. This Order not only sets out the formal procedures that 
companies must adopt for the recognition and reporting of all suspicious transactions. but it also contains 
Articles regarding management responsibilities. internal systems and training. record keeping. and internal 
reporting. 
Largely Observed 
Internal controls become more and more important in all financial services. The management of the 
companies needs to be encouraged by the supervisor to introduce efficient control systems. The Code of 
Practices will be a constructive step in this direction. 
Assets 
Standards should he established with respect to the assets of companies licensed to operate in the 
jurisdiction. Where insurance supervisors have the authority to establish the standards, these 
should apply at least to an amount of assets equal to the total of the technical provisions, and should 
address: 

. diversification by type; 

. any limits. or restrictions. on the amount that may be held in financial instruments, property. and 
receivables: 

. the basis for valuing assets which are included in the financial reports: 

. the safekeeping of assets: 

. appropriate matching of assets and liabilities: and 



- 113- 

Description 
. liquidity. 
Essential criteria 

1. Legal provisions on asset management are in place. These legal provisions may define the 
following: mixture and diversification by type: any limits. or restrictions on the amount that may he 
held in financial instruments. property. and receivables: the basis for valuing assets which are 
included in the financial reports: the safekeeping of assets: appropriate matching of assets and 
liabilities: and liquidity. 

The legal provisions are contained in the IBL and its associated Orders. the Insurance Business (General 
Provisions) Order 1996 and the Insurance Business (Solvency Margin) Ot-der 1996. They cover the 
essential criteria No. I-7 and the additional criteria No. l-3. 

As an example. Article 2 of the Insurance Business (Solvency Margin) Order 1996 lists in detail the types 
of asset in which an insurance company may invest (essential criteria 110.1). However. under the powers 
vested in the Commission by Article 6 of the IBL. the permitted investments for each insurance company 
may be amended (extended or limited) according to the specific circumstances of each company through 
the use of special conditions attaching to the insurance license. 

2. Assets are valued on a basis prescribed by or acceptable to the insurance supervisor. 

The valuation basis used hy the company must be declared in its accounts. and the supervisor will review 
this as a matter of standard practice. The Commission has the powers to require a company to adopt a 
different basis if it feels that the basis used is inappropr-iate. In principle U.K. GAAP. U.S. GAAP. LAS 
are accepted and in the case of captives the GAP of the jurisdiction of the owner( after approval of the 
Commission). 

3. The insurance supervisor has the authority to require insurers to have in place an overall 
strategic investment policy. formulated and approved by the Board of Directors, that addresses the 
following main elements: 

. the determination of the strategic asset allocation. that is. the long-term asset mix over the 
main investment categories; 

. the establishment of limits for the allocation of assets by geographical area. markets, sectors, 
counterparties and currency: 

. the extent to which the holding of some types of assets is ruled out or restricted, for example 
where the disposal of the asset could be difficult due to the illiquidity of the market or where 
independent (i.e.. external) verification of pricing is not available: 

. under what conditions the company can pledge or lend assets: 

. an overall policy on the use of financial derivatives or of structured products that have the 
economic effect of derivatives or the explicit exclusion of the use of such products or of 
certain types of such products; and 

. the framework of accountability for all asset transactions. 

4. The insurance supervisor requires insurers to have in place comprehensive risk management 
policies and systems capable of promptly identifying. measuring. reporting and controlling the risks 
associated with investment activities that might affect the coverage of technical provisions (policy 
liabilities) and/or solvency margins (capital). These main risks are: 

. market risk (adverse movements in. for example. stocks, bonds and exchange rates): 

. credit risk (counterparty failure): 

. liquidity risk (inability to unwind a position at any price near fair market value): 

. operational risk (system/internal control failure); 

. legal risk: and 

. safekeeping of assets. 

5. The insurance supervisor checks that insurers have in place adequate internal controls to ensure 
that assets are managed in accordance with the overall investment policy. and the legal and 
regulatory requirements. These controls should ensure that investment procedures are documented 
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Assessment 
Comments 
Principle 7 

Description 

-L 

: 

and properI!- overseen. and that the functions responsible for measuring. monitoring. settling and 
controlling asset transactions are distinct from the front office functions. 

6. The insurance supervisor requires that oversight of. and clear management accountability for. an 
insurer’s investment policies and procedures remains ultimately with the Board of Directors. 
regardless of the extent to which associated activities and functions are delegated or outsourced. 

7. The insurance supervisor checks that insurers have in place rigorous audit procedures that 
include full coverage of their investment activities to ensure the timely identification of internal 
control weaknesses and operating system deficiencies. If the audit is performed internally it should 
be independent. 

It is standard practice to ensure that insurance companies have propel- investment policies. risk 
management policies and internal controls in place (essential criteria No. 3.4. and 5). Again the 
Commission may use license conditions to enforce this if necessary. It is a requirement that the auditors 
review these policies as part of their work (essential criteria no. 7) and report to the Commission if 
failings are found. Ad hoc reviews and on site visits also check this area. 

If specific license conditions have been imposed in any of these areas. the auditors are required to 
formally report to the Commission at six monthly intervals that these conditions have been complied with. 

Additional criteria 

1. The insurance supervisor checks that insurers have in place eff’ective procedures for monitoring 
and managing their asset/liability position to ensure that their investment activities and asset 
positions are appropriate to their liability profiles. 

2. The insurance supervisor checks that the Board of Directors of an insurer reviews the adequacy 
of its overall investment policy at least annually in the light of the company’s activities, and its 
overall risk tolerance, long-term risk requirements and solvency position. 

3. The insurance supervisor encourages insurers to undertake regular resilience testing for a range 
of market scenarios and changing investment and operating conditions in order to assess the 
appropriateness of asset allocation limits. 

The Commission checks that insurers properly monitor and manage their asset/liability position on an 
ongoing hasis. Insurers are obliged to submit a solvency calculation to the Commission on a six monthly 
basis. and requirements may also be imposed for additional supporting analyzes (e.g.. currency matching 
reports. reserving calculations). The Commission may require resilience testing should the results of the 
calculations give cause fol- concern. With regard to loans. these are prohibited under the provisions of the 
Insurance Business (Solvency Margin) Order 1996 without the prior consent of the Commission. 
Observed 

Liabilities 
Insurance supervisors should establish standards with respect to the liabilities of companies 
licensed to operate in their jurisdiction. In developing the standards, the insurance supervisor 
should consider: 

. what is to be included as a liability of the company. for example. claims incurred but not paid, 
claims incurred but not reported. amounts owed to others. amounts owed that are in dispute. 
premiums received in advance. as well as the provision for policy liabilities or technical 
provisions that may be set by an actuary; 

. the standards for establishing policy liabilities or technical provisions; and 

. the amount of credit allowed to reduce liabilities for amounts recoverable under reinsurance 
arrangements with a given reinsurer. making provision for the ultimate collectability. 

Essential criteria 

1. Legal provisions are in place for establishing technical provisions (policy liabilities) and other 
liabilities based on sound accounting and actuarial principles. 

The criteria for establishing technical provisions and other liabilities are contained within the IBL. the 
Insurance Business (General Provisions) Order 1996 and the Insurance Business (Solvency Margin) Order 
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Comments 

1996 

For example, Article 24 of the IBL requires that every long-term insurance company shall appoint a 
qualified actuary. The actuary is responsible for the establishment of the long-term technical provisions in 
accordance with actuarial principles. 

In addition, Article 15 demands that an insurer shall prepare annual financial statements that show a true 
and fair view of the state of affairs of the company, and the auditors are required by Article I7 to report to 
the Commission that such is the case. 

2. The insurance supervisor has the authority to prescribe standards for establishing technical 
provisions (policy liabilities) and other liabilities. 

By the use of the license conditions authorized by Article 6 of the IBL, the Commission has the power to 
prescribe the standards and methods that each insurer shall adopt for the purpose of establishing proper 
technical provisions. 

3. The insurance supervisor has the authority to: 

. check the sufficiency of the technical provisions (policy liabilities) which at all times are such 
that the insurance company can meet any estimated insurance liabilities as they fall due; 
and 

. require these provisions (liabilities) to be increased if necessary. 

4. The insurance supervisor assesses the adequacy of the technical provisions (policy liabilities) as 
deemed necessary through on-site and off-site inspections. 

The sufficiency of the technical provisions is checked as a standard part of the review of an insurance 
company’s six monthly returns. In most cases, it is a license condition that the full calculations working 
papers of these provisions are included in the returns. In respect of long-term insurance the returns are 
sent to the GAD in London for examination. When these actuaries have concerns the Commission takes 
the appropriate measures. for instance an on site-inspection together with an actuary of the GAD. The 
Commission can require that the technical provisions be strengthened if necessary. 

5. When the insurance company has reinsured part of its risks, the insurance supervisor: 

. has the authority to stipulate general limits for the valuation of the amounts recoverable 
under reinsurance arrangements with a given reinsurer, taking into account the ultimate 
collect ability; 

. has the authority to stipulate sound accounting principles for the booking of the amounts 
recoverable under reinsurance arrangements; and 

. may allow the reduction of technical provisions (policy liabilities) for amounts recoverable 
under reinsurance arrangements. In that case, the amount recoverable is disclosed in the 
financial statement of the insurer by respective gross and net figures shown in the accounts. 

The Commission has the power to review all reinsurance arrangements, and indeed the authority to 
approve the use of individual reinsurance companies. According to individual circumstances. it can 
stipulate the maximum amounts of risk that can be retained (i.e.. the point at which reinsurance is deemed 
necessary) as well as set specific limits on the amount of reinsurance that can be placed with any one 
reinsurer. 

It is generally accepted accounting practice in the jurisdiction that premiums, claims and technical 
liabilities are all disclosed gross and net of reinsurance in the accounts. 

Additional criteria 

The insurance supervisor has the power to intervene against a specific reinsurance arrangement if 
the reinsurance conditions are not suitable with respect to the insured risks, the premiums which 
are ceded or the suitability of the reinsurance company. 

The Commission can intervene against specific reinsurance contracts (see essential criteria 5 above). 
Observed 
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Principle 8 Capital Adequacy and Solvency 
The requirements regarding the capital to be maintained by companies which are licensed, or 
seeking a license, in the jurisdiction should be clearly defined and should address the minimum 
levels of capital or the levels of deposits that should be maintained. Capital adequacy requirements 
should reflect the size, complexity, and business risks of the company in the jurisdiction. 

Description Essential criteria 

1. Legal provisions address the three components of solvency, i.e., the ability of the insurance 
company to fulfill its commitments at any time: 

. the level of technical provisions (policy liabilities); 

. the adequate coverage of technical provisions (policy liabilities) by assets; 

. an additional buffer (required minimum solvency margins - minimum capital adequacy 
requirements). 

The relevant provisions are contained in the IBL, the Insurance Business (Solvency Margin ) Order 1996 
and the Insurance Business (General Provisions) Order 1996. 

2. The main control levels of these components ensure, with a very high probability, that the insurer 
is able to meet its obligations at any time. 

The Commission is satisfied that the defined levels of solvency margin, the specified list of admissible 
assets and the requirements to properly calculate and reserve for policy liabilities ensure that there is a 
high probability that insurers will be able to meet their future liabilities. 

3. The insurance supervisor has the authority to monitor these three components. 

All insurers must, under the provisions of Article 5 of the Insurance Business (General Provisions) Order 
1996, provide the Commission at six monthly intervals with financial returns that fully disclose the 
technical provisions and solvency margin position. 

4. The required minimum solvency margins (capital) depends on the size, complexity and the 
business of the insurance company. 

The minimum solvency margin requirement is laid down in the Insurance Business (Solvency Margin) 
Order 1996. For life and pensions business, the minimum requirement is the greater of f50,OOO and 2.5 
percent of the long-term fund, while for general business it is 17.5 percent of premium income. 

The Commission has the power under Article 6 of the IBL to amend the minimum solvency margin 
applicable to individual insurers at any time, by the attachment of a special condition to the license, if it 
considers that circumstances demand such action. 

5. A minimum amount of capital, depending on the types of business the insurer is entitled to write 
and staying in line with developing cost and price, is required for all insurance companies. 

The Commission requires a minimum capital of f100,OOO for all insurance companies, but has the 
authority under Article 6 of the IBL to enforce a higher level should the financial position of the insurer 
warrant it. 

6. The components of solvency margins, i.e., capital elements which are considered as free capital 
for regulatory purposes, are clearly defined. 

The components of the solvency margins are defined in the Insurance Business (Solvency Margin) Order 
1996. 

7. At given time intervals, the company assesses the amount of its available solvency margins 
(capital). 

Article 5 of the Insurance Business (General Provisions) Order 1996 requires all insurers to fully assess 
their solvency margin position at six monthly intervals, and to report it to the Commission. 

8. Where the capital available reaches or falls below one or more control levels, the insurance 
supervisor has the authority to intervene or impose restrictions. 

9. The insurance supervisor has the authority to intervene to require an insurance company to hold 
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capital at a higher level than the required minimum margin where circumstances exist to justify 
such an action. 

Under the provisions of Article 6 (5) of the IBL the Commission has the power to demand an increase in 
capital if control levels are threatened or breached, and can restrict business under Article 6 (6) if the 
necessary additional capital is not forthcoming. If the margin of solvency falls below the required amount, 
the Commission requires from the company a short-term financial scheme for the purpose of remedying 
the shortfall within thirty days. 

10. The inflation of supervisory capital through double/multiple gearing or other financing 
techniques in an ‘insurance group’ should be eliminated. The structure of the ‘insurance group’ 
should be transparent. 

Where an insurance group exists, the Commission ensures, through the use of conditions attaching to the 
license. that the capital supporting insurance liabilities is only applied once (i.e., there is no double 
counting). 

Additional criteria 

1. The insurance supervisor has the authority to require that the minimum amount of capital be 
covered by unencumbered assets (i.e., not pledged assets). If exceptions are permitted, they are 
closely monitored by the insurance supervisor. 

The Commission has the authority under the IBL and the Insurance Business (Solvency Margin) Order 
1996 to require that the minimum capital be covered by unencumbered assets. 

2. The insurance supervisor is entitled to disclose information-case-by-case or in aggregated 
form-to other insurance supervisors about the solvency status of the insurers under its 
supervision. 

Assessment 
Comments 

Principle 9 

The Commission is permitted to disclose information on a confidential “Regulator to Regulator” basis 
under the provisions of the IBL. 
Observed 
The legal minimum solvency requirements comply with international standards and the actual solvency of 
the companies is much higher than the legal minimum. However the Commission should continue to 
review the minimum capital standards, in light of recent European developments, to ensure that the legal 
minimum remains appropriate and in line with international standards. 
Derivatives and ‘Off-Balance Sheet’ Items 
The insurance supervisor should be able to set requirements with respect to the use of financial 
instruments that may not form a part of the financial report of a company licensed in the 
jurisdiction. In setting these requirements, the insurance supervisor should address: 

. restrictions in the use of derivatives and other off-balance sheet items; 

. disclosure requirements for derivatives and other off-balance sheet items; and 

. the establishment of adequate internal controls and monitoring of derivative positions. 

Description Essential criteria 

1. There are requirements in place that address restrictions in the use of derivatives and other off- 
balance sheet items. 

Under the provisions of Article 2 of the Insurance Business (Solvency Margin) Order 1996. derivatives 
are not approved as admissible assets. However, if an insurer’s margin of solvency is sufficiently strong. 
the Commission may, at the request of the insurer. authorize the limited use of derivatives by means of a 
special condition attached to the license under the provisions of Article 6 of the IBL. If such authorization 
is given, such derivatives will remain as inadmissible for solvency purposes. and there will be a restriction 
on the maximum percentage of total assets that may be held in this form. 

2. Disclosure requirements should be established for derivatives and other off-balance sheet items. 

In cases where this authorization is granted. disclosure requirements are laid down in the license 
condition. 
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3. The insurance supervisor requires insurers using derivatives to have in place an appropriate 
policy for their use, formulated and approved by the Board of Directors, this policy should he 
consistent with the company’s activities, its overall strategic investment policy and asset/liability 
management strategy, and its risk tolerance, It addresses the following main elements: 

. the purposes for which derivatives can be used; 

. the establishment of appropriately structured exposure limits for derivatives taking into 
account the purpose of their use and the uncertainty caused by market, credit, liquidity, 
cash flow, operations and legal risk; 

. the extent to which the holding of some types of derivatives is restricted or not authorized; 
for example where the potential exposure cannot be reliably measured the closing our or 
disposal of the derivative could be difficult due to its lack of marketability (as may be the 
case with over-the-counter instruments) or the illiquidity of the market, or where 
independent (i.e., external) verification of pricing is not available; and 

. the delineation of lines of responsibility and a framework of accountability for derivatives 
functions. 

4. The insurance supervisor requires insurers to have in place comprehensive systems, forming part 
of their wider investment risk management systems, capable of identifying, measuring, controlling, 
and reporting (both internally and to the supervisor) the risks from derivatives activities. These 
systems ensure that the risks arising from all derivatives transactions undertaken by the insurer 
can be: 

. analyzed and monitored individually and in aggregate; and 

. monitored and managed in an integrated manner with similar risks arising from non- 
derivatives activities so that exposures can be regularly assessed on a consolidated basis. 

5. The insurance supervisor checks that insurers have in place adequate internal controls to ensure 
that derivatives activities are properly overseen and that transactions have been entered into only in 
accordance with the insurer’s approved policies and procedures, and legal and regulatory 
requirements. Theses controls ensure that the functions responsible for measuring, monitoring, 
settling and controlling derivatives transactions are distinct from the front office functions. 

6. The insurance supervisor requires that the Board of Directors of an insurer ensures that the 
company has the appropriate capability to verify pricing independently where the use of ‘over-the- 
counter’ derivatives is permitted under the company’s policy. 

Approval will only be given in circumstances where the Commission is satisfied that the insurer has 
proper policies in place, adequate systems and controls. and staff with the necessary qualifications and 
experience to manage this kind of business. 

7. The insurance supervisor checks that insurers have in place rigorous audit procedures that 
include coverage of their derivatives activities to ensure the timely identification of internal control 
weaknesses and operating system deficiencies. If the audit is performed internally it should be 
independent. 

Where approval is given. it is an essential requirement contained within the license condition that the 
auditors fully examine and review the insurer’s derivatives activities and controls. and report in writing to 
the Commission at six monthly intervals that derivatives business has been properly managed in 
accordance with the license conditions. 

Additional criteria 

1. The insurance supervisor checks that the board of directors of an insurer reviews the adequacy of 
its derivatives policies and procedures at least annually in the light of the company’s activities, its 
overall risk tolerance and market conditions. 

The insurance supervisor has the authority to require that the minimum amount of capital be covered by 
unencumbered assets (i.e., not pledged amount assets). If exceptions are permitted. they are closely 
monitored by the insurance supervisor. 
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2. The insurance supervisor requires the board of directors of an insurer to satisfy themselves that 
collectively the board has sufficient expertise to understand the important issues related to the use 
of derivatives, and that all individuals conducting and monitoring derivatives activities are suitably 
qualified and competent. 

Insurance supervisor is entitled to disclose information-case-by-case or in aggregated form-to other 
insurance supervisors about the solvency status of the insurers under its supervision. The Board of 
Directors has to review its derivatives policies and procedures at six monthly intervals to comply with 
license conditions and the auditors review. 

Assessment 
Comments 

Principle 10 

A license to carry on derivatives business will only be given if the Commission is satisfied that the insure] 
has the necessary qualified staff to manage such business. 
Largely observed 
The circumstances, under which derivatives are supervised are not mentioned directly in the legal 
framework; however, legislation prevents unapproved assets being taken into account for solvency 
purposes. The Mission welcomes the Commission’s initiative to include the present practices of the 
Insurance Division with respect to derivatives in the Codes of Practice. 
Reinsurance 
Insurance companies use reinsurance as a means of risk containment. The insurance supervisor 
must be able to review reinsurance arrangements, to assess the degree of reliance placed on these 
arrangements and to determine the appropriateness of such reliance. Insurance companies would 
be expected to assess the financial positions of their reinsurers in determining an appropriate level 
of exposure to them. 

The insurance supervisor should set requirements with respect to reinsurance contracts or 
reinsurance companies addressing: 

. the amount of the credit taken for reinsurance ceded. The amount of credit taken should reflect an 
assessment of the ultimate collect ability of the reinsurance recoverable and may take into accoun 
the supervisory control over the reinsurer; and 

Description 

. the amount of reliance placed on the insurance supervisor of the reinsurance business of a 
company which is incorporated in another jurisdiction. 

Essential criteria 

1. The insurance supervisor has the authority to review the reinsurance arrangements to ensure 
that they are adequate and that the claims held by insurers on their reinsurers are recoverable. Thi 
includes ensuring that: 

. the reinsurance program is appropriate to the level of capital of the insurer and the profile 
of the risks it underwrites; and 

. the reinsurers’ protection is secure, which may be ensured by such measures as obtaining 
collateral (including trust, letters of credit or funds withheld) or by relying on a system of 
direct supervision of reinsurers. 

Additional criteria 

1. A reinsurer that acts also as a primary insurer is subject to insurance supervision. 

2. With regard to a reinsurer that does not act as a primary insurer (professional reinsurer): 

The reinsurance supervisor has: 

. the necessary tools available for collecting, reviewing and analyzing prudential reports and 
other information from reinsurers; 

. regular contact with the management of the reinsurer and a thorough understanding of its 
operations; 

. the ability to monitor the activities of reinsurers and to intervene when necessary, including 
issuing cease and desist orders and instituting the winding up of the reinsurer. 

. The reinsurance supervisor is entitled to require reinsurance companies: to define clearly 
the permissible activities they want to engage in; to complv with requirements regarding 
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ownership structure, management, operating plan, internal controls and financial position; 
to have systems that accurately measure, monitor and adequately control market risks as 
well as to have a comprehensive risk management process; and to have adequate policies, 
practices and procedures that safeguard high ethical and professional standards. 

. The reinsurance supervisor has the authority to cooperate, where appropriate, with other 
(re)insurance or financial supervisors to assess the financial position of a reinsurer that is: 
part of an insurance or financial group; participating in other (re)insurers or financial 
institutions, or in joint ventures or reinsurance pools; or conducting business in or 
providing services to other jurisdictions. The reinsurance supervisor, in assessing the 
reinsurer’s financial position, takes into consideration: the adequacy of technical provisions 
(policy liabilities) from both the ceding insurer’s and the assuming reinsurer’s perspective; 
the adequacy of capital (solvency margin) to support the reinsurer’s business operations; 
the reinsurance program of the reinsurer itself; and any effects of risk accumulation which 
result from the aggregation of reinsured insurance branches that are separate at the level of 
primary insurance. 

3. The insurance supervisor: 

. has at his disposal the professional skills and tools to ensure independent validation of the 
received information; and 

. has the ability to share confidential information with other insurance supervisors. 
Information flows between home and host supervisor may be based on agreed model forms 
for supervisory information 

With regard to the reinsurance arrangements of insurance companies, the Commission does have the 
authority under the IBL to review these, to consider the adequacy of a reinsurer in relation to the liabilities 
taken on, and to cooperate with regulators in other jurisdictions in cases where a reinsurer is based in 
those jurisdictions. 

The Commission can also require an insurance company to increase or decrease the amount of reinsurance 
ceded, and can require an insurer to spread its risk if it is considered that the company is over-exposed to 
one reinsurance company. 

Assessment 
Comments 
Principle 11 

Under the provisions of the IBL, all reinsurance companies are treated in exactly the same way as 
insurance companies. They are therefore subject, inter alia. to the same authorization requirements, 
supervisory control, regular reporting routines, minimum solvency margin provisions and internal control 
requirements. 
Observed 

Market Conduct 
Insurance supervisors should ensure that insurers and intermediaries exercise the necessary knowledge, 
skills, and integrity in dealing with their customers. 
Insurers and intermediaries should: 

. at all times act honestly and in a straightforward manner; 

. act with due skill. care, and diligence in conducting their business activities; 

. conduct their business and organize their affairs with prudence; 

. pay due regard to the information needs of their customers and treat them fairly; 

. seek from their customers information which might reasonably be expected before giving advice 
or concluding a contract; 

. avoid conflicts of interest; 

. deal with their regulators in an open and cooperative way; 

. support a system of complaints handling, where applicable; and 

. organize and control their affairs effectively. 
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Description Overview 

All intermediaries, and insurers that are dealing directly with the general public, are regulated by the 
Financial Services Law 1998 and its legally enforceable Codes of Practice for the purpose of giving 
advice on/selling long-term insurance products. So the assessment cover only the long-term business. 

For general insurance there is no specific legislation. Jersey has followed the route of self regulation 
adopted in the United Kingdom, where such intermediaries are regulated and supervised by the General 
Insurance Standards Council. Intermediaries in Jersey that deal with general insurance are expected to be 
members of this Council and to abide by its rules and regulations. 

Essential criteria 

1. The insurance supervisor requires that insurance entities (insurers and intermediaries) have key 
functionaries who are and remain fit and proper for their roles (i.e., possessing the necessary 
knowledge, skills and integrity for their positions), and has effective means to enforce this. 

Article 8 of the Financial Services Law 1998 authorizes the Commission to refuse to grant a license, or to 
revoke a license, if 

a) it has good reason to doubt the intermediary’s integrity. competence, financial standing, structure 
or organization, and/or 

b) it is not persuaded that the principal persons and/or persons employed by the intermediary are fit 
and proper to hold their positions, or if their professional qualifications and experience are 
inadequate. 

In addition, paragraph 3.1 .I of the Codes of Practice requires that an intermediary must “ensure that its 
directors, senior managers and all other staff are fit and proper for their roles.” 

Paragraph 3.4 of the Codes of Practice lays down the specific professional qualifications that staff must 
have in order to give such investment advice. 

2. The insurance supervisor requires insurance entities to have policies in place on how to treat 
customers fairly. 

Code of Practice no. 2 fully covers the requirement for an intermediary to treat its customers fairly. For 
example, Code 2.2 states that “where a registered person is responsible for providing advice or exercising 
discretion for its clients. it must be able to demonstrate in writing that the advice or exercise of discretion 
is appropriate for a particular client, its stated risk profile and investment requirements.” 

3. The insurance supervisor has the capability to carry out on-site inspections to check observance 
of the required standards of market conduct where necessary. 

The Commission has the authority to carry out on-site inspections, however lack of staff has limited the 
number of on-site inspections conducted to date. 

4. The insurance supervisor sets policy and guidelines with regard to disclosure to the customer of 
relevant, meaningful and understandable information in a timely manner. The information to be 
disclosed covers the insurer, intermediary, product, risks, benefits, obligations, charges and 
estimated returns as appropriate. 

The Codes of Practice meet fully the requirement that the intermediary must disclose to its customers all 
relevant. meaningful and understandable information not only about the products being offered but also 
about the intermediary’s own charges and return. 

5. The insurance supervisor requires insurance entities to seek information from their customers 
that might reasonably be expected, before giving advice or concluding a contract. 

Codes of Practice 2.3 requires that registered persons must seek all relevant information from the 
customer regarding their financial situation. existing investments, and objectives. so that appropriate 
products and services may be provided. 

6. The insurance supervisor requires insurance entities to have in place procedures to deal with 
conflicts of interest. These might include disclosure, internal rules of confidentiality, or other 
appropriate procedures. 
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Code of Practice 2.6 states “A registered person must try to avoid conflicts of interest and, when they 
cannot be avoided, must ensure that its clients’ interests are placed before its own 

7. The insurance supervisor requires insurance entities to deal with complaints of customers 
effectively and fairly through a simple and equitable process. The process is well disclosed and 
easily accessible. 

Code of Practice 3.7 requires all registered persons to have effective complaints procedures that are 
defined and open, and which include the requirement for proper written records of all complaints. 

8. The insurance supervisor has procedures available to it to stop persons or entities doing 
unauthorized business quickly and effectively. 

Article 10 of the Financial Services Law 1998 provides authority to the Commission to stop persons 
carrying on unauthorized business quickly and effectively 

Additional criteria 

1. Intermediaries are directly or indirectly supervised. Regulation may cover issues like 
registration, knowledge and skills, codes of conduct, complaints procedures, professional indemnity 
insurance, continued professional education etc. 

2. If the insurance supervisor does not have the authority to resolve disputes, it encourages the 
setting up of an alternative dispute resolution mechanism to deal with complaints in an effective and 
affordable manner. It is advisable that this should be a neutral body that reports publicly on at least 
an annual basis. 

4ssessment 
Zomments 

Principle 12 

Intermediaries providing long-term insurance contracts are regulated by the Financial Services Law 1998 
and its legally enforceable Codes of Practice. The Law and its Codes fully cover the requirements 
contained in these additional criteria. 
Observed 
Intermediaries are strongly supervised by the Commission in the case they sell long-term products. For 
general insurance products Jersey has followed the route of self-regulation adopted in the U.K.. Moreover 
there is indirect supervision via the supervised companies. 
Financial Reporting 
It is important that insurance supervisors get the information they need to properly form an 
opinion on the financial strength of the operations of each insurance company in their jurisdiction, 
The information needed to carry out this review and analysis is obtained from the financial and 
statistical reports that are filed on a regular basis, supported by information obtained through 
special information requests, on-site inspections, and communication with actuaries and external 
auditors. 

A process should be established for: 

. setting the scope and frequency of reports requested and received from all companies licensed in 
the jurisdiction, including financial reports. statistical reports, actuarial reports, and other 
information: 

. setting the accounting requirements for the preparation of financial reports in the jurisdiction; 

. ensuring that external audits of insurance companies operating in the jurisdiction are acceptable; 
and 

. setting the standards for the establishment of technical provisions or policy and other liabilities to 
be included in the financial reports in the jurisdiction. 

In so doing, a distinction may be made: 

. between the standards that apply to reports and calculations prepared for disclosure to 
policyholders and investors, and those prepared for the insurance supervisor; and 

lescription 

. between the financial reports and calculations prepared for companies incorporated in the 
jurisdiction, and branch operations of companies incorporated in another jurisdiction. 

Essential criteria 

1. The insurance supervisor has the legal authority to require companies to submit information on 
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both a solo and a consolidated basis, on their financial condition and performance. 

The IBL provides the Commission with the authority to require insurance companies to provide accounts 
and information on a six monthly basis (Article 15). Such accounts and information may be either on an 
individual basis, or consolidated, or both. 

2. The insurance supervisor has the authority to set the scope and frequency of reports requested 
and received from all companies licensed in the jurisdiction, including financial reports, statistical 
reports and actuarial reports. 

Article 5 (5) of the Insurance Business (General Provisions) Order 1996 states “The permit holder shall 
furnish to the Commission at six monthly intervals such information relating to its business as may be 
determined by the Commission.” 

Article 5 (6) of the Order states “The permit holder shall furnish to the Commission at six monthly 
intervals financial statements including a balance sheet and profit and loss account in a form determined 
by the Commission.” 

The scheme (scope, forms, etc.) for Category B companies has been determined following the EU 
Insurance Accounting Directive. 

3. The insurance supervisor has the authority to stipulate the principles and norms regarding 
accounting and consolidation techniques to be used for the purposes of reports provided to it for 
supervisory purposes. 

The accounting techniques used by insurers must consistently be in accordance with one of the following: 

International Accounting Standards (IAS) 
Generally Accepted Accounting Practice (GAAP) of: 
The United Kingdom 
The United States 
The domicile of the beneficial owner (if applicable) 

4. The insurance supervisor requires insurance companies to utilize valuation rules that are 
consistent, realistic and prudent. 

Valuations are required to be prudent, realistic and consistent. In practice, these requirements are tested by 
auditors and in the case of long-term insurance. also by appointed actuaries. 

5. The insurance supervisor has the authority to issue principles for the establishment of technical 
provisions (policy liabilities) and other liabilities to be included in the financial reports in the 
jurisdiction. 

In practice, the Commission follows the principles for establishing technical liabilities that are accepted in 
the United Kingdom. The power to issue such principles does exist within Article 6 of the IBL. 

6. The information has to be submitted on a timely and accurate basis. The insurance supervisor 
ascertains that the appropriate level of senior management is responsible for the accuracy of these 
returns, and can require that inaccurate information be amended. 

As given in Article 5 of the Insurance Business (General Provisions) Order 1996. all information must be 
provided at six monthly intervals and within three months of the end of the relevant financial period. Such 
information must be properly signed by a director of the insurer. 

7. The information includes details about off-balance sheet activities 

The information mentioned in Article 5 IBL will include off-balance sheet activities if appropriate. 

8. The insurance supervisor has a framework for ongoing monitoring of the condition and 
performance of the companies. This requires that the insurance supervisor has an adequate 
information system. 

The application process includes a requirement to produce a five year plan. Subsequent six monthly 
returns to the Commission are required to include an updated. amended plan, giving full details of 
significant variations arising from actual trading conditions. All returns are carefully analyzed by the 
supervisor. and clarification is sought as necessary. 



Assessment 
Comments 
Principle 13 

Description 
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9. The insurance supervisor requires that information is verified periodically through on-site 
examinations conducted by himself, external auditors or other qualified parties. 

Article 16 of the IBL requires all insurance companies to appoint independent external auditors, who will 
carry out a review of each company annually. If special conditions have been attached to an insurance 
license, or if the supervisor has concerns over all or part of an insurer’s business, such an audit may be 
carried out at six monthly intervals. 

The Commission may carry out on-site visits and inspections as part of the ongoing supervisory regime. 

10. The insurance supervisor requires companies to produce annual audited financial statements. 

The Commission requires companies to produce annual audited financial statements. 

11. The insurance supervisor has the authority to require insurers to hire, using their own 
resources, independent auditors or actuaries for auditing or reviewing all or specific items of the 
financial statements whenever the insurance supervisor has doubts as to their accuracy. 

Article IO of the IBL provides the authority to the Commission to require an insurer to appoint 
appropriately qualified independent persons, at the insurer’s expense, to investigate all or a specified part 
of the insurer’s business and to produce a report to the Commission. 

On-Site Inspection 
The insurance supervisor should be able to: 

. carry out on-site inspections to review the business and affairs of the company, including the 
inspection of books, records, accounts, and other documents. This may be limited to the operation 
of the company in the jurisdiction or, subject to the agreement of the respective supervisors, 
include other jurisdictions in which the company operates; and 

. request and receive any information from companies licensed in its jurisdiction, whether this 
information be specific to a company or be requested of all companies. 

Essential criteria 

1. On-site inspection must have a legal basis giving the insurance supervisor wide-ranging powers ta 
investigate insurance or reinsurance companies and to gather information he or she deems 
necessary. 

Article 9 of the IBL gives authority to the Commission to obtain such information as it may require from 
an insurer or reinsurer, either in writing or by a visit, and Article 10 permits investigations by the 
Commission into the nature, conduct and state of an insurance business and its integrity, competence, 
financial standing and organization. 

2. Where insurance supervisors undertake a full-scale on-site inspection, this includes at least the 
activities listed below: 

. evaluation of the management and internal control system; 

. analysis of the company’s activities; 

. evaluation of the technical conduct of insurance business, e.g., evaluation of the organizatior 
and the management of the company, analysis of the commercial policy of the company and 
evaluation of the reinsurance cover and its security; 

. analysis of the relationships with external entities; and 

. evaluation of the company’s financial strength. 

Supervision of insurance businesses was extended to include on-site as well as offsite supervision in 2000 
The insurance industry in Jersey only really began to grow after the introduction of the IBL, and earlier 
visits were largely to hold meetings with the Board and management. particularly the compliance 
manager, to discuss the company’s operation and any specific problems. The program of full scope visits 
is continuing to be developed. using the assessment sheets developed for the banking industry but 
amended to include the issues specific to an insurance company. 
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Assessment 
Comments 

Principle 14 

It is expected that a normal on-site inspection will have a duration of one week. The visit schedule is 
determined by the risk assessment of each insurance business. with higher risk insurance businesses, such 
as those selling insurance to the general public, receiving more frequent visits than lower risk businesses. 
Each Category B company should have an on-site inspection every 2 -3 years (captives every 5 years). 
From time to time the Commission will inspect also Category A companies, where increased risk is 
identified. 

3. The insurance supervisor has the authority to conduct on-site inspections on a limited basis, 
investigating only areas of specific concern. 

On-site visits may be either full scope, or limited to areas of specific concern. 

4. The insurance supervisor should discuss findings with, and obtain feedback from, the insurance 
company. 

The findings of on-site visits are always discussed with the insurance company, (usually a discussion of a 
draft report), and valid feedback will be included in the final version of the report. 

5. Insurance supervisors should follow up to ensure that any required action has been taken. 

A timetable for any remedial action is included in the report. and the Commission does take steps to 
ensure that necessary actions have been taken in accordance with agreed time scales. 

Additional criteria 

1. The insurance supervisor has the authority to extend on-site inspections to brokers and 
companies that have capital links with, or that have accepted functions outsourced by, the 
supervised company. 

The Commission does have the authority to extend on-site inspections to other companies within the same 
group. Such companies will often be in a different jurisdiction, and in these cases the Commission will 
liaise with the insurance supervisor in that location so that any visit is either carried out by that 
supervisory authority or on a joint basis. 

The Commission does not have a blanket authority to conduct visits to companies that carry out functions 
outsourced from an insurer (unless those companies are also regulated entities) but can usually make such 
a visit by mutual agreement. 

2. Where insurance supervisors have the necessary powers to deal with the treatment of the 
customers, they may include the following points in the on-site inspection: 

. review of the information given to customers and checking of its sufficiency and adequacy; 

. review of the time for payment, the number and nature of litigation and the transactions 
with the policyholders; and 

. assessment of observance of the consumer regulations 

The treatment of customers by insurers, the nature of any disputes/litigation between a customer and the 
insurer. and observance of consumer regulations. are all part of the normal on-site review. 
Largely observed 
It is necessary to intensify on-site inspections made by the staff of the Insurance Division. That is 
intended. For this purpose it is necessary to increase the number of supervisors in the Division. 
It is recommended a legal provision that allows the supervisor to inspect on-site companies or persons that 
carry out functions outsourced from an insurer. 
Sanctions 
Insurance supervisors must have the power to take remedial action where problems involving 
licensed companies are identified. The insurance supervisor must have a range of actions available 
in order to apply appropriate sanctions to problems encountered. The legislation should set out the 
powers available to the insurance supervisor and may include: 

. the power to restrict the business activities of a company, for example, by withholding approval 
for new activities or acquisitions; 

. the power to direct a company to stop practices that are unsafe or unsound. or to take action to 
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Description 

remedy an unsafe or unsound business practice; and 

. the option to invoke other sanctions on a company or its business operation in the jurisdiction, for 
example, by revoking the license of a company or imposing remedial measures where a company 
violates the insurance laws of the jurisdiction. 

Essential criteria 

1. The insurance supervisor has the authority to refuse or revoke a license if the organizational (or 
group) structure of the applicant or licensee hinders the effective supervision. 

Article 6 (4) of the IBL authorizes the Commission to refuse or revoke a license, inter alia, if it appears 
that the organization or structure reflects discredit on the method of conducting business or may lead to 
improper conduct of business. 

2. The insurance supervisor has the authority to act if it determines that the Board of Directors and 
senior management of the institution do not understand the underlying risks in their business or are 
not committed to, and accountable for, the control environment. The insurance supervisor has the 
legal authority, upon sufficient proof of an insurer’s hazardous condition, to require changes in the 
composition of the Board and/or senior management in order to satisfy these criteria. 

Article 22 of the IBL requires all the directors and officers of an insurer to be approved by the 
Commission under fit and proper criteria. Should members of the Board or officers of the company prove 
not to be fit and proper or not to have the required technical knowledge, the Commission can demand 
their replacement as a condition of the continuance of the license under the terms of this Article combined 
with those contained in Article 6. 

3. The insurance supervisor has the legal authority to take remedial action against companies and 
impose sanctions. Remedial actions consistent with the severity of the situation are used to address 
such problems as failure to meet prudential requirements, violation of regulations, or situations 
where the interest of policyholders might be threatened. 

Article 6 of the IBL authorizes the Commission to impose on an insurer conditions that may require 
remedial action or restrict business. 

4. The range of possible available sanctions is broad, ranging from penalties, fines, restricting the 
current activities of the company, withholding approval of new activities to revoking licenses or 
imposing conservatorship and the forced transfer of portfolio. 

Sanctions available to the Commission under the IBL include restrictive license conditions, and full or 
partial cancellation of a license. The Commission also has authority to “name and shame” insurers that are 
not in compliance with regulatory requirements. 

For serious offences, fines and prison sentences. as well as compulsory winding up or portfolio transfer, 
are available. but these require the direction of the royal court. 

The Commission does not have the power to impose monetary penalties. 

5. The insurance supervisor ensures that remedial actions are taken in a timely manner. 

6. The insurance supervisor addresses all significant remedial actions in a written document to the 
Board of Directors as well as to the company itself, and also requires that progress reports are 
submitted in writing. 

Where remedial action is required. the Commission will request this in writing. providing full details of 
the action necessary, the reasons for it. and the expected timescale for completion. The insurer’s progress 
in completing the action plan will be monitored. 

7. Upon determining that a company is unsound. the insurance supervisor asks the ailing company 
to submit a recovery plan within a relatively short period, e.g., one month, which among other 
things should: 

. list the financial or administrative measures proposed by the company to improve its situation; 
and 

. quantify the expected effects of those measures and estimate the amount of time needed to obtain 
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visible results. 

8. Implementation of the plan can be accompanied by safeguards if the insurance supervisor does 
not trust the current management’s capacity to carry out the recovery plan; for example: 

. restrictions on the freedom to dispose of assets; 

. appointment of a temporary administrator in place of the current management; and/or 

. suspension of payments. 

9. These safeguard measures can also be taken if a company refuses to produce the requested plan, 
if a proposed plan is not approved by the insurance supervisor or if a plan, once approved, is not 
implemented. 

10. The insurance supervisor asks the company to take, within a given period and under threat of 
penalties, all measures necessary to restore or reinforce its financial equilibrium, or remedy its 
practices. 

11. If an agreement improving the situation of the policyholders cannot be reached, the insurance 
supervisor pronounces a penalty proportionate to the defaults of the company. A public reprimand, 
a bar on carrying out certain operations, or the temporary suspension of a manager are examples of 
penalties that may be imposed when the continuation of the business is not in question. 

12. When no external support can be found, and the situation of the company can only keep 
deteriorating to the detriment of the policyholders, the insurance supervisor must put an immediate 
stop on the company writing new business, and consider forcing a transfer of portfolio, a 
withdrawal of all licenses and liquidation. 

All these criteria are part of the normal standard procedures of the Commission, backed up by the 
provisions of Articles 6, and 8-l 4 of the IBL. 

Additional criteria 

Assessment 
Comments 

Principle 15. 

1. The insurance supervisor applies penalties and sanctions not only to the company, but, if and 
when necessary, also to management and/or the Board of Directors. 

Sanctions may be applied to the directors and officers of an insurer, but fines and prison sentences require 
the sanction of the royal court. 
Observed 
It is recommended to complete the range of sanctions by the power of the Commission to impose 
monetary penalties (administrative fines) following the international standards of financial services 
supervision. It is desirable that all supervisors have consistent enforcement powers. 
Cross-Border Business Operations 
Insurance companies are becoming increasingly international in scope, establishing branches and 
subsidiaries outside their home jurisdiction, and sometimes conducting cross-horder business on a 
services basis only. The insurance supervisor should ensure that: 

Description 

. no foreign insurance establishment escapes supervision; 

. all insurance establishments of international insurance groups and international insurers are 
subject to effective supervision; 

. the creation of a cross-border insurance establishment is subject to consultation between host and 
home supervisors; and 

. foreign insurers providing insurance cover on a cross-border services basis are subject to effective 
supervision. 

Essential criteria 

1. The insurance law under which the insurance supervisor operates requires that all insurance 
establishments of international insurers, insurance groups and conglomerates operating within the 
jurisdiction be subject to continuing effective prudential supervision - irrespective of any licensing 
requirement. 
. In the case of the insurance subsidiaries of foreign parent companies. and insurance joint ventures 
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in which one or more of the parent institutions is incorporated in a different jurisdiction, the law 
requires that these be subject to supervision of their capital adequacy/solvency in the host 
jurisdiction where they are incorporated. 

. In the case of foreign branches which are an integral part of an insurer incorporated in another 
jurisdiction then either: 
the law provides for continuing direct supervision in the host jurisdiction; or 
the insurance supervisor is able to demonstrate that they have a sound basis on which to believe 
that the insurance supervisor of the company in its home jurisdiction exercises continuing 
effective prudential supervision over the company as a whole, including its branch operations in 
foreign jurisdictions. 

. The insurance supervisor’s standard procedure for considering the application for a license for: 

. a subsidiary of a foreign insurer; 

. a joint venture in which one or more of the parent institutions is an insurer incorporated in a 
different jurisdiction; or 

. a branch of a foreign insurer: includes the need to consult the insurance supervisor of the 
parent insurer. 

2. Where the cross-horder promotion of insurance contracts on a services basis is permitted, the 
insurance supervisor in the host jurisdiction has one (or a combination) of the following in place: 

. a procedure whereby foreign insurers are required to notify the host supervisor of their intention 
to promote insurance contracts; 

. a special licensing procedure; or 

. specific safeguards to protect policyholders. 

3. Where a notification or special licensing procedure is used, then it includes checks that the 
foreign insurer is subject to continuing effective prudential supervision in its home jurisdiction over 
its global activities. 

4. The insurance law provides the host supervisor with the powers to be able to assess on a case by 
case basis, whether to license, continue to license or otherwise permit, an insurance subsidiary or 
branch of a foreign institution to operate in its jurisdiction. The process should be transparent. 

5. The insurance supervisor has the ability to refuse a license for a foreign establishment in its 
jurisdiction, or impose additional conditions on a license, where it has material concerns that the 
foreign parent insurer is not subject to continuing effective supervision in its home jurisdiction. The 
process should be transparent. 

6. The insurance law provides the insurance supervisor with the power to prevent insurers 
established within its jurisdiction from promoting contracts of insurance through a branch or on a 
cross-border services basis in foreign jurisdictions where the insurer does not have the required 
financial capacity, or the necessary expertise, to manage the business prudently. 

7. The home supervisors of insurers with overseas establishments require those insurers to maintain 
a sound and verifiable system of reporting from any foreign establishment to the head office. 

8. Insurance supervisors exchange information, as necessary, on the operation in their jurisdictions 
of the insurance establishments of foreign insurers. 

The IBL requires that all insurers and reinsurers carrying on business in Jersey are licensed by the 
Commission. This includes not only Jersey incorporated companies. which may or may not be 
subsidiaries of international insurers or part of insurance groups, but branches of foreign insurers, and also 
foreign insurers that do not have a physical presence but market and sell their products through brokers 
and intermediaries situated in Jersey. 

Where a foreign insurer wishes to carry on business in Jersey. Article 4 of the Law states that a license 
may be granted by virtue of the insurer’s authorization under the law of an “acceptable” jurisdiction 



- 129- 

gssessment 
Iomments 

outside Jersey. In these circumstances, the Commission will obtain confirmation from the home 
supervisor that the insurer is indeed authorized to carry on the classes of business that it wishes to market 
in Jersey, and that the insurer is in full compliance with the regulatory requirements in the home 
jurisdiction. 

The Commission will normally use the regulatory returns sent to the home supervisor as part of its own 
ongoing supervision, but it may also require such an insurer to complete Jersey returns if circumstances 
demand such action. The conditions that the Commission may attach to licenses under Article 6 of the 
Law also apply to foreign insurers. 

The powers of the Commission to accept or reject applications for licenses from foreign insurers, and the 
application procedures, are the same as those for Jersey companies. They include, for example, the fit and 
proper criteria and the need to submit financial and other planning information in support of the 
application. 

Article 4 (2) of the IBL states that no person shall carry on in or from within Jersey insurance (or 
reinsurance) business unless that person is authorized by a license granted under Article 6 of the Law. 

Information may be shared between supervisors, on a confidential regulator to regulator basis, under the 
provisions of Article 3 I of the Law. 

Additional criteria 

1. Home supervisors have the powers to order independent checks on data reported by an 
individual foreign establishment. 

2. Insurance supervisors advise each other on a timely basis of any significant action they 
propose to take affecting the operations of a cross-border establishment. 

3. Host supervisors accept on-site inspection of the branches of foreign insurers in their 
jurisdiction under the following conditions. 

. The home supervisor will inform the host supervisor of both commencement and conclusion of any 
examination of the host country branch. 

. The home supervisor and the host supervisor may communicate with each other on the initiative of 
either party. The home supervisor would share the necessary information with the host supervisor to 
a reasonable extent. subject to any statutory provisions. 

. The information obtained by the home supervisor in the course of inspections and meeting with the 
host supervisor shall be treated as confidential and shall be used solely for supervisory purposes 
according to applicable legislation. 

The Commission has the power to request independent checks on information provided by a foreign 
insurer. This will usually be done jointly with the home supervisor. Similarly, the Commission will accept 
requests from foreign home regulators for on-site visits to Jersey insurers where Jersey is the host 
supervisor. 

The Commission considers communication between supervisors to be a key element of regulation. and 
will request or provide information as necessary. within statutory provisions, to ensure proper group 
regulation. 
Observed 

- 
?%rciple 16. Coordination and Cooperation 

Increasingly, insurance supervisors liaise with each other to ensure that each is aware of the other’s 
concerns with respect to an insurance company that operates in more than one jurisdiction, either 
directly or through a separate corporate entity. 

In order to share relevant information with other insurance supervisors, adequate and effective 
communication should be developed and maintained. 

In developing or implementing a regulatory framework, consideration should be given to whether 
the insurance supervisor: 

. is able to enter into an agreement or understanding with any other supervisor both in other 



- 130- 

jurisdictions and in other sectors of the industry (i.e., insurance, banking, or securities) to share 
information or otherwise work together; 

. is permitted to share information, or otherwise work together, with an insurance supervisor in 
another jurisdiction. This may be limited to insurance supervisors who have agreed, and are 
legally able, to treat the information as confidential; 

. should be informed of findings of investigations where power to investigate fraud, ML, and other 
such activities rests with a body other than the insurance supervisor; and 

Description 

. is permitted to set out the types of information and the basis on which information obtained by the 
insurance supervisor may be shared. 

Essential criteria 

1. The insurance supervisor is able to enter into an agreement or understanding with any other 
supervisor both in other jurisdictions and in other sectors of the industry (i.e., insurance, 
banking or securities) to share information or otherwise work together. 

2. The insurance supervisor is permitted to share confidential information, or otherwise work 
together, with an insurance supervisor in another jurisdiction. This may be limited to 
insurance supervisors who have agreed, and are legally able, to treat the information as 
confidential. 

3. The insurance supervisor is permitted to set out the types of information obtained by the 
insurance supervisor that may be shared and the basis on which it may be shared. 

4. Information sharing arrangements allow for a two way flow of information, but strict 
reciprocity in terms of the level, format and detailed characteristics of the information 
exchanged is not demanded. 

Additional criteria 

1. The insurance supervisor is informed about findings of investigations where the power to 
investigate fraud, ML, and other such activities rests with a body other than the insurance 
supervisor. 

2. In the case of insurers with foreign establishments, the insurance supervisor of the parent 
insurer will take the host supervisors into their confidence as much as possible. 

3. The recipient of information provided by an insurance supervisor in another jurisdiction 
undertakes, where possible, to consult with that insurance supervisor if they propose to take 
action on the evidence of the information received. 

4. The insurance supervisor of the parent insurer with foreign establishments informs the host 
supervisors of those establishments of any material changes in supervision which may have a 
significant bearing on the operations of such establishments. 

5. Where an insurance supervisor has doubts about the standard of host supervision in a 
particular jurisdiction and, as a consequence, is anticipating action that will affect the foreign 
establishments in the jurisdiction concerned, they will consult with the host supervisor in 
advance. 

6. If a host supervisor identifies, or has reason to suspect, problems of a material nature in a 
foreign establishment, it takes the initiative to inform the insurance supervisor of the parent 
company and provides prior warning of any regulatory action intended. 

7. An insurance supervisor is able to obtain information on behalf of an insurance supervisor in 
another jurisdiction, or otherwise cooperate with that supervisor. 

Under regulatory legislation, the Commission is able and willing to cooperate with overseas regulators 
without a requirement for a MOU to be in place. Nevertheless, the Commission recognizes the certainty 
that such agreements add to the process of information exchange. The Commission is able to 
communicate to a relevant supervisory authority information that is in its possession. whether or not as a 
result of the exercise of any of its powers, at the request of another authority. 
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The Commission may exercise the following powers at the request of, or for the purpose of assisting, an 
overseas supervisory authority: 

. power to impose, revoke or vary the conditions of a license; 

. power to refuse or revoke a registration; 

. powers of intervention; 

. powers relating to information and documents; 

. powers of investigation; and 

. powers of entry (through application to Jersey’s Bailiff). 

Requests for assistance from overseas regulators can be and are met. The Commission can and does 
communicate information relating to customers of registered persons. without their consent, in cases. for 
example, involving insider dealing. 

The Commission will always cooperate with other relevant supervisory authorities unless it believes that 
assistance is requested other than for the purpose of the exercise of supervisory functions. In practice, 
assistance is given in investigations. in compliance programs for the prevention of illicit activities, and by 
the exchange of general information about matters of regulatory concern. 

Domestic gateways exist to enable the Commission to provide and receive information, inter alia, to: the 
Viscount, for matters such as bankruptcy and inquests; the domestic law enforcement agencies, in 
connection with the investigation of suspected offences, or the institution of criminal proceedings; the 
attorney general and any police officer where it suspects a ML offence under Articles 32 to 37 of the 
Proceeds of Crime Law 1999. 

Assessment 
Comments 
Principle 17. 

The Commission recognizes that information exchange is a two way process, and will always consult with 
an overseas regulator where problems of any kind exist with a regulated person licensed in both 
jurisdictions on a “home” and “host” basis. 
Observed 

Confidentiality 
All insurance supervisors should be subject to professional secrecy constraints in respect of 
information obtained in the course of their activities, including during the conduct of on-site 
inspections. 

The insurance supervisor is required to hold confidential any information received from other 
insurance supervisors, except where constrained by law or in situations where the insurance 
supervisor who provided the information provides authorization for its release. 

Jurisdictions whose confidentiality requirements continue to constrain or prevent the sharing of 
information for supervisory purposes with insurance supervisors in other jurisdictions, and 
jurisdictions where information received from another insurance supervisor cannot be kept 
confidential, are urged to review their requirements. 

Description Essential criteria 

1. An appropriate confidentiality requirement that all insurance supervisors should be subject to 
professional secrecy constraints in respect of information obtained in the course of their 
activities is embodied in law (either in the insurance law or in other laws applying to the 
behavior of the insurance supervisor). 

2. ‘Gateways’ that allow the insurance supervisor to pass confidential information to other 
supervisors or law enforcement bodies are clearly set out. 

3. Freedom of information provisions do not override the confidentiality requirements applying to 
the insurance supervisor in situations where confidentiality is necessary for sound regulatory 
practice or effective communication with other regulators. 

4. Insurance supervisors are able to hold confidential any information received from an insurance 
supervisor in another jurisdiction with an expectation of confidentiality. 

Under Article 28 of the IBL, any breach of confidentiality or disclosure of information by any person who 
receives this information. other than through a permitted gateway, is a criminal offence and is liable to 
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imprisonment for a term not exceeding two years, or a fine, or both. 

Articles 29-32 of the IBL define those gateways. 

Assessment 
Comments 

Under these provisions, the Commission can, and does. keep confidential such information that it receives 
in order to maintain sound regulatory practice. Similarly, any information received from a supervisor in 
another jurisdiction will always be kept confidential, except where the other regulator has been informed 
in advance that such information may be used in circumstances that may lead to it becoming public, for 
example in a criminal prosecution, and the other regulator has provided the information in full knowledge 
and approval of this situation. 
Observed 

Table Il. Summary Observance of IAIS Insurance Core Principles 

Assessment 
Grade 

Observed 

Largely observed 

Materially nonobserved 

Non-observed 

Not applicable 

Principles Grouped by Assessment Grade 

Count List 

I2 ICP 2, 3, 6. 7, 8, 10, 11. 12, 14, 15, 16, 17 

5 ICPl,4,5,9,13 

Recommended actions 

Table 12. Recommended Actions to Improve Observance of IAIS Insurance Core 
Principles 

Reference Principle 

(ICP 1) Organization of an insurance supervisor 

(ICP 4) Corporate Governance 

(ICP 5) Internal controls 

Recommended Action 

Increase number of staff of the Insurance Division. 
Avoid to impair the independence of the supervisor. 
The Commission should complete its initiative to 
incorporate corporate governance requirements into 
Codes of Practice. 
Systematic confirmation by senior management and 
Board regarding their responsibility for internal 
controls. 

(ICP 8) Capital adequacy and solvency 

(ICP 9) Derivatives 

Introduce quickly Codes of Practice containing the 
requirements for the existence of adequate risk 
management systems. 
The Commission should continue to review the 
minimum capital standards, in light of recent 
European developments. to ensure that the legal 
minimum remains appropriate and in line with 
international standards. 
It is recommended that the present practices of the 
Commission in relation to derivatives be 
incorporated in the Codes of Practice. 
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Reference Principle 

(ICP 13) On-site inspection 

(ICP 14) Sanctions 

Recommended Action 

Intensify on-site inspections (increasing the number 
of staff, see above). 
Complete the range of sanctions by the power of the 
supervisor to impose monetary penalties 
(administrative fines). 

C. Authorities’ Response to the Assessment 

IAIS Core Principles 

Overview 

111. The authorities welcome the Fund’s confirmation that Jersey has observed or 
broadly observed all of the IAIS Core Principles, and its constructive recommendations to 
further enhance implementation of international standards, many of which support action 
planned or already underway at the time of the Fund’s assessment. 

112. A consolidated action plan, prepared by the authorities, is appended to Volume I 
of the assessment. 

Organization 

Independence (ZCP 1) 

113. The authorities’ response to the question of the Commission’s development 
function and the Committee’s power of direction is set out in the general comments on 
Volume I (page 21). 

Resourcing (ZCPs 1 and 13) 

114. The authorities point out that the Commission has moved quickly to address the 
resource deficit noted at the time of the Fund’s visit. An additional staff member has been 
approved in the Commission’s business plan for 2003, and will be recruited in 2003. 

115. Following recruitment, this additional member of staff will conduct on-site 
inspections, increasing the frequency of such inspections. 

Internal controls 

Codes of Practice (ZCPs 4, 5, and 9) 

116. The authorities note that Codes of Practice, which will address issues of corporate 
governance, internal controls, and the use of derivatives, are currently the subject of 
consultation and will be finalized in 2004, along with Codes for CIF functionaries and 
deposit-takers. 
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117. Draft Codes of Practice were out for public consultation at the time of the Fund’s 
assessment. 

Management declaration on internal controls (ICP 5) 

118. The authorities accept that, currently, only trust company businesses are required 
to submit a declaration to the Commission that they have complied with relevant 
regulatory and AML legislation and Codes of Practice (Article 6 of the Financial Services 
(Trust Company Business (Accounts, Audits and Reports)) (Jersey) Order 2000). 

119. The Commission intends to review whether or not directors (and senior 
management of branches) of all regulated businesses should be required to make such a 
declaration. Any changes proposed would then be subject to a period of consultation and 
legislative approval. 

Capital adequacy and solvency 

Solvency requirements (ICP 8) 

120. The authorities point out that solvency requirements currently in place are in line 
with international standards. The Commission will continue to review developments in 
international standards to ensure that minimum legal solvency requirements remain 
consistent with those standards. 

On-site inspection 

Outsourcing (ICP 13) 

121. The authorities note that the Commission’s existing outsourcing policy states that 
there must be supervisory access to any function which is outsourced (which is often 
achieved through an access clause in the outsourcing contract). Approval will not be 
given by the Commission for an arrangement which does not facilitate access. 

122. Notwithstanding this, the Commission will review in 2004 whether or not to 
extend its information gathering and investigation powers to those carrying out 
outsourced functions for regulated institutions, as well as to other third parties associated 
with a registered person for the purposes of its business, recognizing, in particular, 
difficulties in enforcing access to information held outside Jersey. Any changes proposed 
would then be subject to a period of consultation and legislative approval. 

Regulatory sanctions 

Civil monetary penalties and fining (ICP 14) 

123. The authorities’ response to the question of civil monetary penalties and fining is 
set out in Volume I (page 43). 
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IV. IOSCO OBJECTIVES AND PRINCIPLES OF SECURITIES REGULATION 

A. General 

124. As assessment of observance of the objectives and principles of securities 
regulation (the IOSCO principles) was conducted as part of the offshore financial sector 
assessment of Jersey.7 

Information and methodology used for assessment 

125. In essence, the assessment was undertaken by considering the relevant 
components of the regulatory system and matching them up against the expectations of 
the 10X0 Principles. Where difficult questions arose these are covered in this report in 
the Assessments or Comments sections of the principle-by-principle analysis below. 

126. The mission reviewed a number of background documents before or in the course 
of the assessment. These included the I&IF’s own guidance notes on assessment process 
and procedures, various IOSCO reports and resolutions, relevant publications of OECD, 
selected Jersey legislation, orders, codes of conduct and guidance notes, various reports 
on the Commission website, the IOSCO self-assessments prepared by the Commission 
and various operational documents made available by the Commission. In reviewing this 
material the mission paid close attention to the explanatory notes accompanying the 
IOSCO Objectives and Principles and also to the MFP Transparency Code. 

127. The mission received extensive briefings from Commission staff on relevant 
matters and helpful answers to the many questions. 

128. There were no factors that impaired the assessment process. The Commission has 
a great deal of useful material on its website including annual and quarterly reports. 
Commission staff was readily available to brief the team and to answer questions. The 
law, regulations and guidance notes were always accessible. 

129. The core regulatory provisions of securities law relate to: 

. the functions and powers of the Commission 

. the issue of permits to those who perform designated functions on behalf of CIFs 
and the supervision of those functionaries 

l the registration of those who undertake investment business, in particular, dealers, 
discretionary investment managers and investment advisers 

0 the offer of securities and investments to members of the public and others 

7 The assessment was undertaken by John Farrell (Consultant MFD) 
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Institutional and macroprudential setting, market structure 

130. The core investment product is the CIF. The value of CIFs in Jersey as at June 30, 
2002 was BP 106.2 billion. In addition, financial assets under direct administration were 
estimated to be BP 3 1 billion. There is no formal secondary market for securities in 
Jersey. 

131. The main piece of legislation governing the CIFs business is the CIFL. The Law 
was designed to prohibit unauthorized persons from operating CIFs and to regulate such 
persons and funds. Other legislation which provide powers to the Commission as the 
securities regulator are the Financial Services (Jersey) Law, 1998, the Companies (Jersey) 
Law, 1991, and the Borrowing Control (Jersey) Law, 1947. The Commission has issued a 
number of instruments under those laws, including notes to give guidance in the 
application of the legislation in certain areas. Jersey is a full member of the International 
Organization of Securities Commissions (IOSCO). 

132. The Commission is a statutory body responsible as a single regulator for the 
regulation and supervision of the financial sector, including investment business. It also 
administers Company Law through its power to appoint the Registrar of Companies. 
Jersey has a conventional framework of general business law including a common law 
system. It does not have rules of law about competition, but has established the Jersey 
Competition Regulatory Authority (JCRA), which is currently consulting on a draft 
competition law. However there is a diversity of market participants. The only barriers to 
entry into the finance sector we observed were those associated with the operation of the 
regulatory system and separate government licensing to operate in Jersey. The mission is 
not aware of any other barriers to entry or exit. 

General preconditions for effective securities regulation 

133. The Commission describes its purpose as to maintain Jersey’s position as an 
international finance centre with the highest regulatory standards. It aims to achieve this 
purpose by: 

. reducing risk to the public of financial loss due to dishonesty, incompetence and 
malpractice; 

. protecting and enhancing Jersey’s reputation and integrity; 

. safeguarding Jersey’s best economic interests; 

l contributing to the fight against financial crime. 

134. Market access is determined by reference to the securities regulatory system and 
the decisions of the Commission. The Mission is not aware of any particular barriers to 
the entry or exit of market participants other than those which are incidental to the 
operation of the regulatory system. Jersey does not have explicit rules of statute law about 
competition. However, Jersey is moving to put competition legislation in place. The 
Competition Regulation Authority (Jersey) Law 2001 established the JCRA. A draft 
competition law has been released for consultation and is expected to be implemented in 
2003. The mission’s impression is that there is a diversity of market participants in the 
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securities and investment business and the community is not disadvantaged in this 
business sector by the absence of a Competition Law. 

135. Industry representatives consider that the cost of compliance with securities 
regulation is higher in Jersey (and in Guernsey and the Isle of Man ) than in competitor 
jurisdictions. In the main, they appear to accept this. They argue that a key determinant of 
success for Jersey as an international finance centre is its reputation, which in turn 
depends on its stability, political, economic and fiscal, its regulatory environment and its 
breadth of expertise. We routinely encountered a general understanding of the importance 
of the regulatory system and support for the regulatory policies of Jersey authorities. 
Nevertheless, there are some market professionals who contend for less regulation. 

136. Ultimately, Jersey depends for its ability to develop as an international finance 
centre on the quality of its securities regulatory system, its tax regime and the 
professional expertise of its people. It has encountered criticism in the past, particularly 
from neighboring countries, for its tax regime. Jersey authorities consider that it is all the 
more important in the circumstances to have and to be seen to have soundly based 
securities and investments supervision and regulation and to cooperate with equivalent 
authorities in other jurisdictions to best international standards. 

137. It is against of the background of these general comments that the mission 
proceeds to examine the extent of Jersey’s compliance with the IOSCO Principles. 

B. Detailed Assessment 

Table 13. Detailed Assessment of Observance of the IOSCO Objectives 

Principle 1. 
Description 

and Principles of Securities Regulation 

Principles Relating to the Regulator 
The responsibihties of the regulator should be clear and objectively stated. 
1. The responsibilities of the Commission are set out in the FSCL. the statute establishing the 
Commission. 

2. The Commission is responsible for: 

. the supervision and development of financial services provided in or from within 
Jersey: 

. providing the States. any Committee of the States of Jersey or any other public body 
with reports, advice. assistance and information in relation to any matter connected 
with financial services; and 

. preparing and submitting to the F&E Committee of the States of Jersey 
recommendations for the introduction. amendment or replacement of legislation 
pertaining to financial services. companies and other forms of business structure. 

These responsibilities are clearly stated in the law. They apply to securities and investments, to 
which this report relates. They are backed by explicit rules of law about (a) collective 
investment schemes and (b) people who deal in investments. undertake discretionary investment 
management or give investment advice. They are also backed by the more general provisions of 
the Borrowing (Control) (Jersey) Law 1947 which applies generally to the raising of capital but 
is the basis for the direct regulation of certain products, in particular at present the offer of 
interests in special purpose vehicles. 
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Assessment 
Comments 

Principle 2. 

Description 

Until November 2001, the Commission was responsible for promoting Jersey as a finance 
:enter, but this responsibility was discontinued by an amendment to the law. 
Implemented 
[I) The IOSCO Principles are backed by the three IOSCO Objectives: 

. the protection of investors; 

. ensuring markets are fair, efficient and transparent; 

. reducing systemic risk. 

The Commission may wish to consider. in any review of its statement of responsibilities, 
whether its commitment to the IOSCO Objectives should be recognized more explicitly. 

(2) The Commission has assumed the responsibilities of the Registrar of Companies. Section 
196 of the Companies (Jersey) Law as amended by Amendment No. 6 provides for the 
Commission to appoint the Registrar. Nevertheless the Registrar remains a statutory officer 
with separate statutory responsibilities and the Commission should consider whether to 
recognize this explicitly in its financial statements or otherwise recognize the separate 
accountability of the Registrar under Companies Law. 

(3) The Commission is regulating the offer of interests in securitization and certain other 
securities and investment business directly under the general authority of the Borrowing 
Control Law While the offer of these interests may be restricted to experienced investors it 
will be material to a decision to invest in these interests in Jersey that the offer is regulated and 
the mission considers it should review this practice and consider whether it should have more 
explicit powers for this part of its work. 
The regulator should be operationally independent and accountable in the exercise of its 
functions and powers. 
1. The Commission is established by statute and its constitution and powers are prescribed in 
the statute. 

2. Commissioners are appointed by the States of Jersey from persons nominated by the F&E 
Committee, including: 

. persons with experience of the type of financial services supervised by the 
Commission; 

. regular users on their own account or on behalf of others, or representatives of those 
users, of financial services of any kind supervised by the Commission; and 

. individuals representing the public interest. 

3. The composition of the Commission is intended to be such as to secure a proper balance 
between the interests of persons carrying on the business of financial services, the users of such 
services and the interests of the public at large. The Commissioners act in a non-executive 
capacity, except the director general, who sits as a Commissioner by virtue of office. The 
procedures for the appointment of new Commissioners are reviewed by an independent 
government appointments authority. the Jersey Appointments Commission. The aim of this 
Commission is to ensure that appointments are properly made and to keep the official 
appointments process as a whole in Jersey under review. 

4. The Commission may delegate its functions or powers. It has exercised the power of 
delegation in favor of Commission officers in accordance with a policy statement approved by 
the Commission Board. The director general or the appropriate Director reports regularly to the 
Board on the exercise of this delegation. 

5. Remuneration levels for the Commissioners are established on the basis of independent 
advice. 

6. There are clear rules in a schedule to the statute on the disclosure of interests by 
Commissioners and on withdrawing from deliberations on any matter. 

7. The F&E Committee may dismiss a Commissioner if the Commissioner: 

. has been absent from meetings of the Commission for a period longer than six 
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consecutive months without the permission of the Commission; 

. has become bankrupt; 

. is incapacitated by physical or mental illness; or 

. is otherwise unable or unfit to discharge the functions of a Commissioner. 

8. The statute provides for the Commission to be funded by fees and charges or by government 
grants. In practice it is funded by fees and charges payable by the financial services industry. 

9.The Commission reports through the F&E Committee to the States each year. It meets with 
the Committee each year when it outlines its plans for the future, together with its budget, 
objectives and performance indicators. These with the annual report and accounts form the basis 
of an analysis of the Commission’s performance by the Committee. 

10. Any person aggrieved by a decision of the Commission about a registration may appeal to 
the royal court of Jersey on the grounds that the decision was unreasonable having regard to all 
the circumstances of the case. 

11. Two matters arise. First, under Article I 1 of the FSCL, the F&E Committee may give the 
Commission guidance or give in writing general directions in respect of the policies to be 
followed by the Commission in relation to its core responsibility for the supervision and 
development of financial services in Jersey. The mission notes that the Committee has never 
done so. Nevertheless it is open to the Committee to direct Commission policies. The 
Committee’s power does not extend to operational matters. The mission considers that the use 
of such a power could impact on the operational independence of the Commission. We query 
whether such a power should be available in respect of a securities and investments regulator. 
The mission recommends that the nature of the power should be reviewed. If it is to continue, 
those who hold the power should be required to exercise it publicly and be held publicly 
accountable in respect of any guidance or direction given. 

12. Secondly, Article 18 of the Act requires the Commission to pay each year into the annual 
income of the States such amount, if any, as may be determined in accordance with the terms of 
the law. The mission is informed that the States have traditionally profited from the operations 
of the Registrar of Companies by levying fees which exceed the operational needs of the 
Registrar. When the Commission absorbed the functions of the Registrar it also absorbed this 
revenue raising responsibility. This appears to place the Commission in the position of a tax- 
gatherer on behalf of the States. Again this appears to impact on the independence of the 
Commission. The government is at present reviewing this matter. 

Assessment 
Comments 

Principle 3. 

Description 

We consider that this principle is implemented with respect to accountability and . broadly 
implemented with respect to independence. 
Broadly Implemented 
The mission recommends that the Commission confers with the government on the continuing 
need for these provisions of Articles 11. It is also recommended that the government complete 
its review of Article 18. 
The regulator should have adequate powers, proper resources and the capacity to perform its 
functions and exercise its powers. 
I. The Commission has powers to: 

. register or refuse to register a person or to issue a permit to carry on an investment 
business: 

. revoke registration or permit: 

. attach and vary conditions: 

. issue codes of conduct for the purpose of establishing sound principles for the conduct of 
business: 

. apply to the Court for the appointment of a manager: 

. object to a person beinf a principal person or an owner of a registered person. to the effect 



- 140- 

that the person is banned; 

. issue directions to any person requiring anything to be done or omitted to be done in 
relation to a financial services business including requiring a registered person to cease 
operations or any principal person or any person having functions in relation to a 
registered person to be removed and replaced; 

. apply to the Court to make a financial services business subject to supervision, restraint or 
conditions and seeking orders for the transfer of assets; 

. issue public statements concerning a person; 

. require the provision of information and documents, Commission investigations and, 
subject to the issue of a warrant by the Bailiff, enter and search premises; 

. share information with other supervisory authorities; 

. apply to the Court for an order prohibiting a person from being a director of a company; 

. request the attorney general’s office to bring prosecutions; and 

. publish information or give advice on the law including the rights of those provided with 
financial services and the steps to be taken to enforce those rights. 

2. These powers apply in respect of those who undertake investment business as defined. 
They also apply in respect of the functionaries of CIFs. Similar powers to grant, refuse and 
revoke consent, and the ability to attach and vary conditions are also available under the 
Borrowing (Control) (Jersey) Law and the Order made under it, together with the power for 
the attorney general to bring prosecutions for breach of the Law. The Borrowing (Control) 
(Jersey) Law principally regulates the raising of money by the issue of securities (including 
shares) units, or limited partnership interests, the circulation in Jersey of prospectuses for 
non-Jersey entities, and the holding of registers in Jersey for non-Jersey entities. As such it 
complements the Companies Law and the CIFL. Although the Borrowing (Control) 
(Jersey) Law applies to structures that are regulated by the CIFL, it also applies to 
structures available to sophisticated and institutional investors, such as SPVs and private 
equity funds. We are informed that, in relation to investment products, this law is 
principally used to control the issue of securities, units and interests by private collective 
investment schemes. the majority of which issue debt only to sophisticated investors, and 
all of which are restricted to fewer than 50 offers to investors. 

3. The Commission has the following divisions: authorizations. compliance. enforcement, 
policy and legal. insurance, financial business (to develop a new regulatory regime for trust and 
company service providers), and support services. None of these divisions is exclusively 
responsible for securities and investments work and the Commission’s work in this area must be 
seen in the wider context of its work more generally. 

4. The Commission has a current complement of staff of 68. Some I5 percent of the 
Commission’s total resource is allocated to investment work. Where appropriate. the work of 
the Commission is supplemented by resources based in the Channel Islands and U.K., for 
example. the regulatory unit from an accountancy firm for some of the technical supervisory 
requirements applying to London Stock Exchange member stockbrokers. Lawyers and 
accountants from both inside and outside Jersey are also appointed as inspectors to conduct 
investigations on behalf of the Commission. 

5. The arrangements for the funding of the Commission as described elsewhere in this report 
appear sound and reliable. While some of the professional staff seem stretched, some not yet 
experienced. and there are staff vacancies in the Division, this is not unusual in an agency such 
as a financial services commission. The forward program of work of the Commission as 
described in the Business Plan 2002-2004 seems robust and the level of resources available for 
securities and investment work may be suited to the jurisdiction. 

6. The mission has met with a number of people in the financial services industry. The 
impression is that the efforts of the Commission are by and large well supported in the 
community. reinforcing its capacity to perform its functions and exercise its powers effectively 
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Assessment 
Comments 

as a securities regulator. 
Implemented 
In making its assessment that principle 3 has been implemented the mission has the following 
observations: ( 1) The grounds for exercising these powers of the Commission are often 
expressed in very general terms in the statutes. It may be that the courts will from time to time 
if called upon have difficulty in applying them to particular situations and the Commission may 
not always be able to secure the sort of results it might otherwise have hoped for ; 

(2) The Commission has informed the Mission that it expects the States to consider in 2003 
whether to confer on it the power to impose administrative fines. The mission considers this to 
be a significant development. Nevertheless it does not consider that, in the absence of such 
powers, the Commission has not complied with Principle 3 in its capacity as a securities 
regulator; 

(3) The Commission depends for the effectiveness of its powers on the issue of Codes of 
Practice. The statutes provide for these codes and describe their legal effect. The breach of a 
provision of these codes is not in itself a breach of the law. However important administrative 
consequences flow from a breach on the initiative of the Commission and the codes are a 
significant tool in the supervision and regulation of the Jersey financial sector; and 

Principle 4. 

(4) The Commission expects the States to standardize its powers to apply to the Court for 
restitution on behalf of customers. This appears to be part of a wider move to standardize the 
law relating to the supervision and regulation of the financial sector in Jersey. This is to be 
encouraged. 
The regulator should adopt clear and consistent regulatory processes. 

1 I. As noted above the Commission is empowered under the law to issue Codes of Practice for 
the purpose of establishing principles for the conduct of financial services business. In addition 
the Commission may give advice on the operation of the law or its own functions. It has the 
practice of preparing guidance notes on policy or operational matters and publishing them on its 
website. These codes and guides provide the Commission with an excellent vehicle to record 
and publicize the regulatory processes which it has adopted and the consequences to registered 
persons of noncompliance. 

2. A Code of Practice has been issued and is in force for investment business, that is, the 
business of dealers. discretionary investment managers and investment advisers. The Financial 
Services Law 1998 states that where the Commission has reason to believe that a person has 
failed to follow the code, it may revoke the person’s registration, refuse to register an applicant, 
issue a public statement. or issue a written direction. Equivalent Codes are not yet available for 
other areas of securities regulation. for example, for operators of collective investment schemes, 
other than for managers of recognized CIFs. where conduct of business-type rules are contained 
in subordinate legislation. However, standards set in legislation for Recognized funds are used 
as a best practice benchmark for the supervision of all CIF operators. The Commission has a 
program of work in place to prepare Codes to formalize existing best practice and guidance. 

3. The Commission’s application form to be registered for investment business and personal 
questionnaires to be completed by principal persons are available on the website, and address 
the factors that will be considered by the Commission in determining the suitability of an 
applicant for registration. 

4. Commission policy statements are available in respect of promoters of public and private 
CIFs, issues of securities under the Borrowing Control Law, the management and control of 
Jersey domiciled funds, eligible markets, outsourcing. and the circulation in Jersey of offers for 
subscription. sale or exchange of securities originating outside of Jersey. Guidance notes are 
also available on open-ended unclassified collective investments fund offered to the general 
public, establishing a CIF operation in Jersey, and trustees and custodians of CIFs. 

5. In formulating its policies and processes. the Commission has said that it aims to adopt 
international best practice following extensive industry consultation. 

6. Any person who is aggrieved by a decision of the Commission on designated matters relating 
to the administration of the Law may appeal to the Court on the grounds that the decision was 
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unreasonable having regard to all of the circumstances of the case. 

7. The Commission has a stated policy of notifying the subject of an intended action that it is 
“minded to” take action and giving the subject time within which to offer information or 
explanations. The subject of an action is generally offered an opportunity to attend any meeting 
of Commissioners at which a decision is to be taken on action proposed against him. 

Assessment 
Comments 

Principle 5. 

Description 

8. To the extent that Codes of Practice are in place the Commission appears to meet the 
requirements of Principle 4. However there is uncompleted work in this area. 
Partially implemented 
The Commission is at present engaged in a further program of work preparing Codes of 
Practice in respect of its regulatory policies and processes for securities and investments. This 
appears to be a comprehensive program. The mission recommends that the Commission 
complete this program. It considers that on completion of codes for CIFs the Commission will 
comply fully with Principle 4. 
The staff of the regulator should observe the highest professional standards including 
appropriate standards of confidentiality. 
1. Any person who receives confidential information about a person for the purposes of the law 
and discloses that information other than for a permitted purpose is guilty of a criminal offence 
and is liable to imprisonment for a term not exceeding two years, or a fine, or both. 

2. Where a Commissioner has any direct or indirect personal interest in the outcome of the 
deliberations of the Commission in relation to any matter: 

. the Commissioner shall disclose the nature of the interest at a meeting of the 
Commission in person or by means of a written notice brought to the attention of the 
Commission; 

. the disclosure shall be recorded in the minutes of the Commission; and 

. the Commissioner shall withdraw from any deliberations of the Commission in relation 
to that matter and not vote upon it. 

A summary statement of all interests is circulated to all Commissioners and to the 
Commission’s senior executives. The Commission has produced a policy paper on its 
management of conflicts of interest which is available on its website. 

3. On commencement of employment. every member of staff is required to sign a declaration 
regarding confidentiality and conflicts of interest. Three main principles arise: 

. Regulatory action: staff is expected to take effective steps to ensure that action is, and is 
seen to be. unaffected by any conflict of interest and cannot be called into question; 

. Organization structure: The Commission’s structure will be kept under review so that 
decisions can be taken notwithstanding any conflicts of interest that may arise; and 

. Use of information: Staff must not wrongly or improperly use information which is 
received in the employment of the Commission. 

4. The Commission Staff Handbook sets out policies. procedures, and processes to be followed 
by employer and employee. Policies are in place to cover confidentiality and conflicts of 
interest. gifts and hospitality. and expected standards of behavior. It is the practice of the 
Commission to give a copy of the Handbook to each member of staff. Guidance is given on the 
disclosure of conflicts and follow-up action following disclosure. 

5. No stock exchanges or other securities trading systems operate in Jersey, and many 
investment operations are small parts of international groups. Notwithstanding this, executive 
staff is restricted in their ability to engage directly or indirectly in any business or transaction. 

Assessment 
Comments 

6. It is the mission’s view that the Commission adheres to and enforces its policies on 
confidentiality and conflicts. and related matters. 
Implemented 
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Principle 6. 

Description 

Principles of Self-Regulation 
The regulatory regime should make appropriate use of Self-Regulatory Organizations (SROs) 
that exercise some direct oversight responsibility for their respective areas of competence, and 
to the extent appropriate to the size and complexity of the markets. 

1 The Commission considers that there are no self regulatory organizations. The mission agrees. 

Assessment 
Comments 
Principle 7. 

Description 
Assessment 
Comments 

Principle 8, 
Description 

There does not appear to be a need for self-regulatory organizations (SROs). 
Not applicable 

SROs should be subject to the oversight of the regulator and should observe standards of 
fairness and confidentiality when exercising powers and delegated responsibilities. 

Not applicable 

Principles for the Enforcement of Securities Regulation 
The regulator should have comprehensive inspection, investigation and surveillance powers. 
1. The Commission has Dower to require the urovision of information and documents which the 
Commission reasonably requires for the performance of its functions under regulatory 
legislation relating to: 

l the business of a registered person or formerly registered person; 

l the integrity, competence, financial standing, or organization of that person or of any person 
who is or was a principal person, and of any associate of such a person; or 

l the compliance by the person with the law and any regulation, order, or code of practice. 

The power extends to require the person to attend at the Commission and to answer 
questions. 

2. The power also extends to unregistered persons suspected of conducting financial services 
business or making false or misleading statements. 

3. Any officer or agent of the Commission may. on producing. if required, evidence of 
authority, enter, at a reasonable time, any premises occupied by a person on whom notice has 
been served. 

4. The Commission may require a person to commission a report by an accountant or other 
person with relevant professional approved by the Commission. 

5. The Commission routinely receives prudential information and financial statements and other 
information in accordance with the law or the terms of a permit or registration. It has powers of 
enforcement where this information is not received. It conducts on-site inspection visits to 
assess adherence to regulatory legislation and best practice (refer to principle IO). Reporting 
accountants may also be requested to address issues of interest to the Commission. 

6. Auditors or reporting accountants are required to communicate to the Commission 
circumstances which give them reasonable cause to believe that: 

. there are grounds for revoking a registered person’s registration: OI 

. as a result of any legal requirement, Code of Practice or internal controls and 
procedures of a registered business being breached. investors are at significant risk of 
incurring a material loss. 

7. The Commission may also appoint one or more competent persons to investigate and report 
on: 

. the nature. conduct or state of a registered person’s business: 

. the integrity. competence, financial standing or organization of the person: 

. the integrity. competence. and financial standing of principal persons, and of 
associates of principal persons; 
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Assessment 
Comments 

Principle 9. 
Description 

. compliance by those persons with legislation, regulation, orders or Codes of Practice. 

8. In prescribed circumstances the Police may enter and search premises for the purposes of the 
financial services law, acting on a warrant from the Bailiff. 

9. Equivalent powers are available in respect of those holding permits in respect of CIFs. 

IO. In the view of the mission the Commission has comprehensive inspection, investigation and 
surveillance powers. 
Implemented 
The Commission regularly and routinely conducts on-site inspections of registered persons and 
others. It relies for this purpose on its statutory authority to obtain all the information which it 
reasonably requires to perform its functions under the regulatory laws. It does not rely on its 
formal power of entry. The mission believes that the ability to undertake on-site inspections 
without resort to the formal power of entry should be clearly and unambiguously stated in the 
Law. 
The regulator should have comprehensive enforcement powers. 
1. Where. on application of the Commission. the Court is satisfied that a person is likely to: 

. undertake unauthorized business; 

. breach any condition of registration: 

. provide false or misleading information or fail to provide information; 

. make misleading. false, or deceptive statements, or dishonestly conceal any material 
facts; 

. breach any direction issued by the Commission; 

. breach any regulatory law; 

the Court may issue an injunction restraining that person. 

2. Where the Court is satisfied that there are steps that could be taken to remedy the situation, 
the Court may also make an order requiring that person, or any other person, to take these steps. 

3. Where, on application of the Commission. the royal court is satisfied that: 

. a registered person or a permit holder is not a fit and proper person to carry on business; 

. in relation to a registered person or permit holder one of the matters in para I above 
applies: 

. it is desirable for the protection of a person transacting investment business with the 
registered person; 

. the Court may. as it thinks just, make an order making his business subject to such 
supervision, restraint. or conditions. from time to time, and for such periods as the Court 
may specify. 

4. Where the Court is satisfied that a person has breached the law by entering into any 
transaction the Court may order that person and any other person to take such steps as the Court 
may direct for restoring the parties to the position in which they were before the transaction was 
entered into. 

5. Where the Commission is satisfied that any of the following apply in respect of investment 
business the Commission may apply to the Court for the appointment of a manager: 

. inadequate management of the affairs of the business; 

. the person carrying on the business is not registered; 

. there is a need to appoint a manager to collect, protect or preserve the assets or records 
of the business or the property of the customers of the business, or both; and 

. the person carrying on the business has failed to comply with a notice of objection by 
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the Commission to a change in principal person. 

6. The Commission may, by notice in writing, give directions: 

. to require anything to be done or be omitted to be done; 

. require that any principal person be removed or removed and replaced by another 
person acceptable to the Commission; 

. require a registered person or formerly registered person to cease operations. 

7. The Commission may make public statements about a person. 

8. Inspectors may be appointed under the Company Securities (Insider Dealing) (Jersey) Law 
1988, with power to summon witnesses and obtain documents and information, for the purpose 
of investigating insider dealing in Jersey or elsewhere. 

9. The Commission may exercise the following powers at the request of an overseas 
supervisory authority for the purpose of assisting in the investigation of an offence committed 
in Jersey or elsewhere: 

. power to refuse or revoke a registration; 

. power to impose, revoke or vary conditions; 

. power to apply to the Court for an order making an investment business subject to 
supervision, restraint or conditions; 

. powers relating to information and documents; 

. power of investigation; 

. power of entry and search of premises (through the Bailiff); and 

. power to communicate information which is in its possession. whether or not as a result 
of the exercise of any of the above powers, where it is satisfied that the authority to 
which the information is communicated will treat it with appropriate confidentiality. 

No trading systems, including stock exchanges, operate in Jersey. Accordingly, the 
Commission has no need for a power to suspend trading. 

Assessment 
Comments 

There are a number of powers available for exercise in the course of supervising and regulating 
the financial system in Jersey. The Commission depends for the exercise of some of these on 
the attorney general’s Office and the Court. Nevertheless the relationship between the 
Commission and the AG’s Office seems close and effective. 
Implemented 
I. The Commission is scheduled to consider the benefits arising from consolidating the CIFL 
with the Financial Services Law. The mission considers that the opportunity should be taken to 
review the respective roles of the Commission, the attorney general’s and the Court in the 
enforcement of securities and investment laws. This will obviously need to take into account the 
needs of the financial community for a principled. practical and effective securities regulatory 
system. and for banking, insurance and discretionary trust work, but also the level of law 
enforcement skills that may be available elsewhere in Jersey’s economy. whether in the AG’s 
Office. the Police or elsewhere. 

Principle 10. 

Description 

2. The Mission understands that the Commission and the government are already looking at 
possible proposals to empower the Commission to levy administrative fines and the 
circumstances in which this may be appropriate. The consideration of this matter should 
continue as a priority. 
The regulatory system should ensure an effective and credible use of inspection, investigation, 
surveillance and enforcement powers and implementation of an effective compliance program. 
1. The Commission’s Compliance Division undertakes supervisory work on each regulated 
group. The Division states its aim as being to ensure that all entities operate in line with 
international standards. As part of its program of work the Commission conducts on site 
inspections. manages off-site prudential reporting (monthly, quarterly. or annual returns. 
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Assessment 
Comments 

audited accounts etc) and receives and researches complaints. 

2. At the time of the mission’s visit to Jersey the Compliance Division had a staff establishment 
of 27 people of which 19 were compliance officers. Of these 5 were committed full-time to 
securities and investment work, that is, the supervision of CIF functionaries and those persons 
who are registered to undertake investment business. There were vacancies in the Division but 
these were not in the CIF/investment business area. In the meantime the Division staff 
establishment has increased from 27 to 35 people and will increase again to 40 by the end of 
2003. 

3. In 1999/2000, the Commission set a target of visiting every licensed person within two years. 
The aim was to secure an understanding of all supervised business in Jersey. On the basis of 
this review the Division is developing a framework for a risk based approach to supervision, 
taking into account the relative importance of the functions performed by the supervised person 
and the compliance record. The Divisional Director expects this to lead to a visit to each entity 
on average less often than once every two years but more rigorous and more intensive 
inspections in risk situations. He does not expect there to be any reduction in the resources 
available for the investment business area. 

4. The Commission’s program of work for the present financial year are contained in the 
Commissions business plan 2002 - 2004. 

5. Over the past two years, the Compliance Division has reviewed all institutions’ internal 
management controls and procedures (corporate governance), staff quality and competence, risk 
management and AML systems. 

6. The Division at present undertakes supervision work in respect of 71 banks, 169 firms 
providing services in respect of 368 funds, and 162 firms registered to do investment business. 
The Division is also assuming responsibility for trust companies and will receive additional 
resources for this. 

7. The Commission has the power to require regulated businesses to appoint external 
professionals, such as lawyers and accountants. Certain specialist work, e.g., the regulation of 
firms which are members of an offshore stock exchange, e.g., the London Stock Exchange is 
out-sourced to U.K. professional firms and is undertaken on a basis consistent with U.K. 
regulatory practice. The Commission retains full responsibility for regulation and its staff 
accompany outside professionals on compliance visits. 

8. The Enforcement Division’s aim is to identify and take enforcement action against regulatory 
breaches. In practice this represents reacting to information received from Compliance 
Division, other regulators whether in Jersey or elsewhere, in particular, other Channel Islands 
regulators, the Police, members of the financial services industry and complaints from the 
public and internet sweeps. The Commission also sees a key part of its work as to assist 
regulators overseas in their investigations, particularly where these involve entities in Jersey. 

9. The Enforcement Division has a complement of 5 professionals. Some 30 percent of its work 
relates to investments. Like all the Divisions it reports regularly to meetings of the 
Commissioners. Whenever there is a proposal for important enforcement action the decision is 
referred to the Commissioners. If a matter is referred to the attorney general it is done with the 
full authority of the Commission and, one may assume, is dealt with on this basis. 
Broadly implemented 
The mission considers that it may advantage investors if. while not increasing the total resource 
committed to investment business. greater emphasis were placed on the offer documents to non- 
expert investors where these are not currently subject to pre-approval. The most significant 
challenge to international confidence in the funds management today, to the extent that it 
involves non-expert investors, is concern about possible mis-selling. The Commission should 
consider whether its present supervision procedures in this particular area make the optimum 
contribution to the release of timely. balanced. clear and accurate information in the prospectus 
and promotional literature of retail products. The mission notes that there is a discussion paper 
out on the regulation of advertising and regards this as an important matter which remains to be 
addressed. 
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Principle 11. 

Description 

Principles for Cooperation in Regulation 
The regulator should have authority to share both public and nonpublic information with 
domestic and foreign counterparts. 
I. The Commission may request assistance from relevant overseas regulator. 

2. The Commission may exercise the following powers at the request of an overseas regulator 
for the purposes of assisting in the investigation of an offence committed in Jersey or elsewhere 
(including the provision of misleading statements and unauthorized business activities): 

. power to refuse or revoke a registration; 

. power to impose, revoke or vary conditions of a license; 

. powers of intervention (though the Court); 

. powers to obtain information and documents; 

. powers of investigation; 

. powers of entry (through the Bailiff); and 

. power to communicate information which is in the possession of the Commission, 
whether or not as a result of the exercise of any of the above powers. 

3. In deciding whether to exercise its powers under regulatory legislation, the Commission may 
(but does not have to) take into account, among other things: 

. whether corresponding assistance would be given to the Commission in the overseas 
territory; 

. whether the case concerns the possible breach of a law, or other requirement, which has 
no close parallel in Jersey or involves the assertion of a jurisdiction not recognized by 
Jersey; 

. the seriousness of the case and its importance in Jersey and whether the assistance could 
be obtained by other means; and 

. whether it is otherwise appropriate in the public interest to give the assistance sought. 

4. The policy of the Commission is to provide information and documents unless it believes that 
the request is made other than for the purposes of financial regulation or supervision. We are 
informed that no request of an overseas regulator has been declined on this ground. 

1 Assessment 1 Implemented 
Comments 
Principle 12. 

Descriution 

Regulators should establish information sharing mechanisms that set out when and how they 
will share both public and nonpublic information with their domestic and foreign counterparts. 

1 I. The Commission is able to cooperate with overseas regulators without a MOU and does so. 
Nevertheless, it recognizes the certainty that such understandings add to the process of 
information exchange, and currently has MOU in place with thirteen jurisdictions (including the 
U.K., Germany, France. and the United States), and discussions are ongoing with others 
including Italy and the Netherlands. 

2. MOUs are based on a proforma document produced by the Forum of European Securities 
Commissions, which establishes. inter alia, the scope of assistance available, procedures for 
requesting assistance, the permissible uses of information exchanged. and confidentiality. 

3. The Commission is currently liaising with supervisors with which it has an MOU in place to 
establish whether they have any objections to its plan to publish each agreement on the 
Commission’s web site. 

4. Certain MOUs have now been in place for a number of years. In that time the supervisory 
authorities and the laws under which they operate may have changed. The Commission will be 
reviewing the understandings with a view to updating where appropriate. 

5. The Commission is proposing to extend the number of MOUs in place with “home” 
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Assessment 
Comments 
Principle 13. 

Description 

authorities. 
Implemented 

The regulatory system should allow for assistance to be provided to foreign reguiators who 
need to make inquiries in the discharge of their functions and exercise of their powers. 
1. In 2001, the Commission conducted 70 investigations, of which 6 were at the request of 
overseas investigators and 9 were matters where the Commission notified other jurisdictions of 
issues relevant to them. 

Assessment 
Comments 

Principle 14. 

Description 

2. The Commission considers that it has a strong commitment to effective cooperation on 
supervision, regulation and enforcement and that this is gaining widespread international 
recognition. 
Implemented 

Principles for Issuers 
There should be full, accurate and timely disclosure of financial results and other information 
that is material to investors’ decisions. 
I. Under the Companies (Jersey) Law 1991 and Orders made under the Law no person shall 
circulate a prospectus in Jersey and no Jersey company shall circulate a prospectus outside 
Jersey unless: 

. it contains all material information and all statements required by law, which includes 
audited financial statements; and 

. a copy has been delivered to the registrar signed by or on behalf of all of the directors of 
the company, a signed copy of any report included in or attached to it and such other 
particulars as the registrar may require; and 

. the registrar has given his consent to the circulation of the prospectus. 

2. The registrar may give his consent to the circulation of a prospectus which does not comply 
in every respect with the requirements of the law if he is satisfied that the deviation from those 
requirements does not affect the substance of the prospectus and is not calculated to mislead. 

3. The provisions of this law are in addition to the requirements of the Control of Borrowing 
(Jersey) Order 1958. which also requires the consent of the Commission for the circulation in 
Jersey of overseas prospectuses. 

4. A person who acquires or agrees to acquire a security to which a prospectus relates and 
suffers a loss in respect of the security as a result of the inclusion in the prospectus of a 
statement of material fact which is untrue or misleading, or the omission from it of the 
statement of a material fact. shall be entitled to compensation: 

. in the case of securities offered for subscription. from the body corporate issuing the 
securities and from each person who was a director of it when the prospectus was 
circulated; 

. in the case of securities offered otherwise than for subscription, from the person making 
the offer and. where that person is a body corporate. from each person who was a 
director of it when the prospectus was circulated; 

. from each person who is stated in the prospectus as accepting responsibility for the 
prospectus. or any part of it, but, in that case, only in respect of a statement made in or 
omitted from that part; and 

. from each person who has authorized the contents. or any part, of the prospectus. 

5. All companies are required by law to keep accounting records and to disclose financial and 
other information to shareholders on an annual basis. Foreign listing requirements will also 
apply to some companies. A public company must present audited financial statements to the 
Registrar of Companies within seven months of its period end. These statements are placed on 
the public record. 
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4ssessment 
:omments Lomments 
Principle 15. Principle 15. 
Description Description 

12. The mission has noted that the timeframes for periodic reporting as stated in the law and in 
the terms and conditions of registration or permits do not reflect the reasonable needs of 
stakeholders. The requirement for the annual report to be prepared and distributed should be a 
great deal shorter than the 7 months or IO months at present prescribed in some laws or 
conditions of the Commission. The mission also suggests that the Commission consider 
whether it has the right balance in its supervisory effort between the quality or standing of the 
offeror and quality of the offer document. This is dealt with under Principle IO. 
Broadly Implemented 
^ -. . . _- bee l?mcrple 1 U bee l?mcrple 1 U 
Holders of securities in a company should be treated in a fair and equitable manner. Holders of securities in a company should be treated in a fair and equitable manner. 
Jersey has no secondary market upon which to trade securities and the Commission considers Jersey has no secondary market upon which to trade securities and the Commission considers 
that there is no need for legislation. codes, or rules, to cover listings, continuous reporting. take- that there is no need for legislation. codes, or rules, to cover listings, continuous reporting. take- 
overs. or the change in control or of substantial shareholding interests in a listed company. overs. or the change in control or of substantial shareholding interests in a listed company. 

6. Under the Companies (Jersey) Law 1991, any meeting of a company may be called: 

. in the case of the annual general meeting or a meeting for the passing of a special 
resolution, by 21 days’ notice in writing; and 

. in the case of a meeting, other than an annual general meeting or a meeting for the 
passing of a special resolution, by 14 days’ notice in writing. 

Every shareholder is entitled to notice of meeting. 

7. The Companies (Jersey) Law 199 I sets out that a director, in exercising his powers and 
discharging his duties, shall: 

. act honestly and in good faith with a view to the best interests of the company; and 

. exercise the care, diligence and skill that a reasonably prudent person would exercise in 
comparable circumstances. 

8. The Companies Law applies to CIFs that are companies (just as trusts legislation applies to 
CIFs that are trusts, and limited partnership legislation to those that are limited partnerships), 
except where expressly not applied. The regulation of CIFs depends on the CIF Law. The CIF 
Law empowers the government to make Orders “for prescribing any matter which is to be 
prescribed under this Law.” This is a very general power. The Commission informed us that for 
this purpose the government has made rules of law about prospectuses, the appointment, 
removal, powers and duties of auditors, the keeping of records and the preparation and 
distribution of periodic reports. Orders are in place in respect of both Recognized and 
Unclassified CIFs. 

9. The investment adviser also has a responsibility in respect of the full, timely and accurate 
disclosure of information. The Codes or Practice for investment business establish a 
requirement on investment advisers to provide clients with adequate and fair information and 
with information that is not misleading In this respect it is noteworthy that this matter is not 
more explicitly addressed in the Code of Practice for Investment Business. 

10. At present, except for Recognized funds, the advertising of public offerings is not subject to 
regulation. The Commission has recently issued a discussion paper on this matter with a view to 
making possible proposals to government. However the Commission has a power of direction 
under Article 12 CIF Law and considers it may use this in respect of defective advertising. 
Moreover it is an offence under this law to make a misleading, false or deceptive statement or 
promise. 

11. Jersey has no secondary market for securities and takes the view that it has no need for law, 
codes or rules to cover listings, periodic reports, reports of material events, take-overs or the 
change in control or change of interest holders associated with a publicly traded security. Where 
securities of Jersey companies are listed or traded, e.g.. in the U.K., Ireland. Luxembourg. or 
Guernsey. the Commission expects trading in these securities, and the continuous trading 
obligations associated with this to be subject to regulation in the jurisdiction of the listing. As 
noted above however there are rules of law about offer documents and periodic reporting of 
CIFs. 
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Where securities of Jersey companies are listed or traded, e.g., in the U.K., Ireland, 
Luxembourg, or Guernsey, trading is subject to regulation in that jurisdiction. Nevertheless 
Jersey generally has mature rules of law about companies, investments and intermediaries, 
providing for regulation and supervision in respect of the rights of investors and the orderly 
transaction of business. 

The prospectus rules provide for full disclosure of information about the identity of the 
promoter and offeror and, in the case of CIFs, the functionaries of a CIF. As noted above under 
Principle I4 there are rules of law about offer documents and periodic reporting of CIFs. The 
mission considers this an important pre-condition to fair and equitable treatment. The 
Commission wishes to extend the rules about ownership disclosure, which currently require 
details of changes in beneficial ownership of Jersey tax exempt companies to be filed with the 
Commission. The States are expected in 2003 to consider legislative proposals that will require 
all changes in the legal or beneficial ownership of Jersey companies to be reported to the 
Commission. 
Imnlemented 

Accounting and auditing standards should be of a high and internationally acceptable quality. 
I. Under the Companies (Jersey) Law 1991, public companies are required to publish audited 
financial statements on an annual basis. Financial statements must be filed with the Registrar of 
Companies within seven months of a company’s year-end. 

2. The auditors’ report shall state whether in their opinion the financial statements have been 
properly prepared in accordance with the law and in particular whether a “true and fair” view is 
given. Jersey companies will normally adopt GAAP in the United Kingdom and the audit will 
be conducted on this basis. However under a Statement of Channel Islands Accounting Practice, 
it is recognized that the financial statements of companies incorporated other than in the 
Channel Islands should be drawn up to comply with the standards of the jurisdiction, e.g., 
United States GAAP, or International Accounting Standards. The accounting standards adopted 
will be disclosed in the audit report to the financial statements. 

3. Under the Companies Law, a copy of a company’s latest accounts accompanied by a report 
thereon by the company’s auditors shall be included in any prospectus. 

4. Under the Companies Law a person is not qualified for appointment as auditor of a public 
company unless he is a member of a recognized professional body, in particular: 
the Institute of Chartered Accountants in England and Wales; 

. the Institute of Chartered Accountants of Scotland; 

. the Association of Chartered Certified Accountants; or 

. the Institute of Chartered Accountants in Ireland. 
and is eligible for appointment under the rules of the body as an auditor. 

5. Qualified auditors who are members of any one of the above bodies will be subject to the 
independence rules and audit guidelines established by it and subject to its disciplinary 
authority. 

6. As noted above the Companies Law does not apply in respect of a CIF where the issuer is not 
a company. However it is not clear to the mission in the time available to them that financial 
reporting law applies effectively to other fund vehicles. The Commission may wish to consider 
this question further. 

7. As a matter of administrative policy the Commission reviews the financial statements of all 
CIFs: a checklist is used to perform this review. 

8. The Commission has informed us that it has been following developments in other 
jurisdictions about the authority for accounting and audit standards and the regulation of the 
accounting profession. although it has not initiated a formal review of these matters. The 
mission considers this practice should continue. 
Implemented 
The mission recommends that the Commission should continue to monitor international 
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developments on the authority for financial reporting and audit standards applying to issuers of 
securities and investment moducts. whether comDanies. trusts. DartnerShiDS or other vehicles. 
developments on the authority for financial reporting and audit standards applying to issuers of 
securities and investment products, whether companies, trusts, partnerships or other vehicles. 

1 1 

Principles for Collective Investment Schemes Principles for Collective Investment Schemes 
The regulatory system should set standards for the eligibility and the regulation of those who The regulatory system should set standards for the eligibility and the regulation of those who 
wish to market or operate a collective investment scheme. wish to market or operate a collective investment scheme. 
1. When considering an application from a person for a permit to operate under the CIFL, the 1. When considering an application from a person for a permit to operate under the CIFL, the 
Commission is required to have regard to: Commission is required to have regard to: 

. the protection of the public; 

. the reputation of Jersey in financial and commercial matters; 

. the best economic interests of Jersey; 

. and to this end must consider the function to be performed by the applicant, the 
reputation of the applicant and the CIF to which his function relates; and 

. taking into account any other functions there are or may be of the CIF. 

2. The Commission evaluates promoters in terms of reputation, track record, relevant 
experience and financial resources. This usually means that promoters will be of international 
stature. 

3. The Commission. in considering an application. will take into account to whom the offer of 
interests will be made from a scale of “very public” (i.e., inexperienced investors) to “very 
private” (institutions or wealthy, experienced investors).For the most public of funds, the 
promoter will normally be expected to be a member of a group of companies, the ultimate 
parent of which is publicly listed on a major stock exchange, with no one person controlling 
more than 15 percent of shares. 

4. The Commission has established criteria (covering both regulatory requirements and best 
practice) for assessing operators of funds. If an applicant does not already hold a permit for a 
similar function, the Commission will visit the applicant’s premises to assess its operating 
procedures. It will also undertake independent enquiries. 

5. Financial resource requirements for the principal operators of Recognized funds are 
determined by legislation which requires that the operator’s investment position risk 
requirement be taken into account in the calculation. 

6. For other operators of Recognized funds and for all operators of Unclassified funds, the 
requirement is for financial solvency and a minimum issued and paid up share capital. 

7. Each permit is subject to a number of conditions. Typically these are: 

. that prior approval of the Commission be obtained for any changes to any of the 
constitutive documents of the fund; 

. that prior approval of the Commission be obtained for any changes to any of the 
functionaries of the fund: 

. that prior approval of the Commission be obtained for the introduction of any new sub- 
funds of an umbrella fund: 

. that prior approval of the Commission be obtained for issue of any prospectus or similar 
document for the fund: 

. that prior approval of the Commission be obtained for any changes to the ownership of 
the functionary: 

. that the annual and any interim reports and accounts of the fund, the functionary and the 
ultimate parent of the functionary be submitted to the Commission; and 

. that the Commission be notified of any change of the auditor or any directors of the 
functionary. 

8. Operators are also be subject to ongoing supervision by the Commission. The Commission 
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has visited all registered persons within the past two years. 

9.The Commission also aims to investigate suspected breaches of legislation, review permit 
conditions for operators and take remedial action in the event of a default. 

lO.The operation of collective investment schemes may be carried out by delegates outside of 
Jersey. Guidance is provided by the Commission in the form of a policy statement. Generally 
the Commission: 

. expects to be able to continue to supervise any transferred function outside of Jersey, 
including having access to records; 

. will require management to retain control over outsourced activity; 

. must be satisfied that the jurisdiction in which the delegate operates has an equivalent 
standard of regulation and supervision in place to that in Jersey; and 

Assessment 
Comments 

Principle 18. 

Description 

. will communicate regularly with the “host” supervisor. 

11. The mission considers that the Commission sets standards for the eligibility and regulation 
of CIF operators. 
Implemented 
As noted elsewhere in this report the mission considers that the Commission should make more 
explicit reference in its policy and other statements to the importance of the offer and other 
promotional literature. 
The regulatory system should provide for rules governing the legal form and structure of 
collective investment schemes and the segregation and protection of client assets. 
Funds established in Jersey take the form of a company, a trust or a limited partnership. The 
relative features of these structures lie outside the purview of this report. Rules of law are 
contained in the CIF Law and Orders made under it, also in the Companies Law, Trust Law and 
Limited Partnership Law. The relative duties of the operators of these schemes and the relative 
rights and duties should be set out in the constitutive documents and described in the 
prospectus. 

Assessment 
Comments 
Principle 19. 

Description 

There are rules of law about the segregation of client assets and these are enforced. They extend 
to apply to client money. 
Implemented 

Regulation should require disclosure, as set forth under the principles for issuers, which is 
necessary to evaluate the suitability of a collective investment scheme for a particular investor 
and the value of the investor’s interest in the scheme. 
1. Regulations relating to both Recognized and Unclassified funds require that a prospectus is 
prepared and that it is updated from time to time as necessary. 

2. The law determines who is responsible for preparing the prospectus and who is liable to 
compensate any investor who suffers loss as a result of a false or misleading statement in a 
prospectus. 

3. The regulations list the matters which must be addressed in the prospectus and also provide 
for the disclosure of any other matters which investors and their professional advisers would 
reasonably expect to have brought fairly to their attention for the purpose of making an 
informed judgment about the merits and risks of participating. 

4. Under Article 9 of the CIF Law it is an offence to make a statement or forecast knowing it to 
be misleading. false or deceptive. 

4ssessment 
Zomments 
Principle 20. 

Description 

5. The Codes of Practice applying to those registered to do investment business covers the 
intermediaries obligation in respect of the suitability of investment products. 
Implemented 

Regulation should ensure that there is a proper and disclosed basis for asset valuation and the 
pricing and the redemption of units in a collective investment scheme. 

1 I. Regulations require that the value of the fund is determined on a regular basis and that the 
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frequency of valuation and methods to be adopted are determined by the constitutive documents 
and disclosed in the prospectus. 

2. Unclassified funds are permitted to operate either single-pricing or dual-pricing, recognized 
funds are only permitted to operate dual-pricing, but in either case the price of units must be 
based upon the net value of the assets. Generally. where assets are not listed or quoted on a 
recognized market, value is to be determined by a professional person approved by the 
depositary. 

3. The depositary is normally required to be satisfied that the measures adopted by the manager 
for valuing the fund and determining the prices of units are in accordance with the constitutive 
documents, the applicable legislation and the prospectus. 

4. The procedures for redemption or repurchase of units and the circumstances in which 
redemption or repurchase may be suspended must be described in the prospectus. 

5. The manager is required to publish sale and repurchase prices of units, together with the 
amount of any preliminary charge. 

6. Dealing in the units of the fund may be suspended in exceptional circumstances that satisfy 
conditions set out in the constitutional documents. Investors and the Commission must be 
notified when a suspension is introduced and when dealing is resumed. Applications to 
purchase or redeem units made during a period of suspension must be dealt with at the prices 
calculated immediately after the suspension ends unless the application is withdrawn before the 
susnension ends. 

Assessment 
Comments 

1 Implemented 

Principle 21. 
Description 

Principles for Market Intermediaries 
Regulation should provide for minimum entry standards for market intermediaries, 
I. All intermediaries conducting investment business are required to be registered under the 
FSL. 

2. This law and the Orders and code of practice made under it set out the requirements to be met 
before registration to conduct investment business is given. Requirements include: 

l minimum capital requirements; 
l professional indemnity insurance: 
l minimum qualification levels of employees; 
l segregation of clients assets: and 
l maintenance of adequate financial resources and adequate risk management systems. 

3. A registered person is expected to deal with the Commission in an open and cooperative 
manner. and is required to advise the Commission promptly of any matter that might reasonably 
be expected to affect their registration or be in the interests of investors to disclose. 

Assessment 
Comments 
Principle 22. 

4. The Commission undertakes checks on all principal persons of the applicant. including major 
share-holders (individual or corporate). directors and any other person that may have any 
influence over the business’s activities. 
Implemented 

There should be initial and ongoing capital and other prudential requirements for market 
intermediaries that reflect the risks that the intermediaries undertake. 

Description I. Minimum capital levels are required under the law. together with adequate professional 
indemnity insurance. 

I 
2. Entities are required to calculate exposures to market intermediaries on a daily basis. Certain 

classes of registered entities are required to notify the Commission of events affecting their 

3. Registered entities are required on a daily basis to make a resource requirement calculation 
taking into account counterparty and exchange rate exposures. These calculations, together with 
any large exposures. must be reported to the Commission if the figures fall or rise above set 
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Assessment 
Comments 
Principle 23. 

Description 

Assessment 
Comments 
Principle 24. 

Description 

Assessment 
Lomments 

t 
t 

levels. All entities are subject to supervision in accordance with the policies of the Commission. 

4. All entities are required to submit audited annual financial statements to the Commission. 

5. Sanctions are available for failure to meet prudential requirements (see principle 9). 
Implemented 

Market intermediaries should be required to comply with standards for internal organization 
and operational conduct that aim to protect the interests of clients, ensure proper management 
of risk, and under which management of the intermediary accepts primary responsibility for 
these matters. 
1. All entities are required to follow a Code of Practice which covers internal and operational 
matters, protection of clients interests and the management of risk (see principle 21). 

2. Day to day supervision and management of market intermediaries is the responsibility of 
named principal persons. 

3. All intermediaries are subject to supervision by the Commission. The Commission’s 
supervision practices are described under Principle IO above. 
Implemented 

There should be a procedure for dealing with the failure of a market intermediary in order to 
minimize damage and loss to investors and to contain systemic risk. 
1. Where the Commission is satisfied that there is sufficient evidence to show the existence of 
insufficient resources to continue to carry on an effective business, the Commission may apply 
to the Court for the appointment of a manager. 

2. This, together with professional insurance requirements, is expected to minimize potential 
loss to investors. 

3. No investor compensation scheme is in place (other than for investors in Recognized funds). 

4. The Commission does not have a clear contingency plan for dealing with the failure by 
market intermediaries. This might include a list of agreed managers from which to select a 
suitable manager. 

The mission does not at present consider that Principle is fully implemented. 
Partially implemented 

Principle 25. 

Description 

Assessment 
Comments 
Principle 26. 

Description 
Assessment 
Comments 
Principle 27. 
Description 
Assessment 
Comments 
Principle 28. 

Principles for the Secondary Market 
The establishment of trading systems including securities exchanges should be subject to 
regulatory authorization and oversight. 

1 The Commission considers that Principle 25 does not apply. The mission agrees. There are no 
stock exchanges or trading systems in Jersey. 
Not applicable 

There should be ongoing regulatory supervision of exchanges and trading systems, which 
should aim to ensure that the integrity of trading is maintained through fair and equitable rules 
that strike an appropriate balance between the demands of different market participants. 

Not applicable 

Regulation should promote transparency of trading. 

Not applicable 

Regulation should be designed to detect and deter manipulation and other unfair trading 
practices. 

Description 1 While there are no stock exchanges and trading systems in Jersey there are a number of brokers 
registered with the Commission in Jersey who are also members of the London Stock Exchange 
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or the Channel Islands Stock Exchange in Guernsey. These brokers are subject to supervision 
by the Commission in Jersey and by the relevant Stock Exchanges. The Commission, under an 
agreement with the London Stock Exchange, carries out enhanced supervision of Stock 
Exchange member firms in Jersey. The Commission is supported in this supervision work by 
U.K. professional firms which also assist the FSA with its equivalent supervision work in the 
United Kingdom. 
An offence of market manipulation is provide for in the FSL, under which the Commission has 
wide-ranging inspection and investigation powers, including the power to obtain written and 
oral explanations and to require the production of documents. 

These powers can be exercised for the purpose of assisting a relevant supervisory authority, and 
the Commission is able to communicate to that authority information which is in its possession, 
whether or not as a result of the exercise of any of its powers, subject to certain safeguards and 
conditions included within the law. 

Assessment 
Comments 
Principle 29. 

Description 

Assessment 
Comments 
Principle 30. 

Description 
4ssessment 
Zomments 

To the extent that Principle 28 applies the mission considers that it is implemented. 
Implemented 

Regulation should aim to ensure the proper management of large exposures, default risk and 
market disruption. 
There are no trading systems in Jersey. The regulation of sharebrokers dealing on offshore 
markets is dealt with under Principle 10, in particular, para 7. 
Not applicable 

Systems for clearing and settlement of securities transactions should be subject to regulatory 
oversight, and designed to ensure that they are fair, effective and efficient and that they reduce 
systemic risk. 

Not applicable 

Table 14. Summary Observance of the IOSCO Objectives and 
Principles of Securities Regulation 

Principles Grouped by Assessment Grade 

Assessment 
Grade 

Implemented 

Broadly 
Implemented 
Partially 
Implemented 
Not Implemented 
Not applicable 

Count List 

18 1,3.5.8.9,11,12.13,15.16, 17.18,19,20,21.22,23,28 

3 2.10.14 

2 4,24 

_ _ 
7 6,7.25.26,27.29.30 
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Recommended actions and authorities’ response to the assessment 

Recommended actions 

Table 15. Recommended Plan of Actions to Improve Observance of the 
IOSCO Objectives and Principles of Securities Regulation 

Reference Principle 

(CP J-5) Principles Relating to the Regulator 

(CP S-10) Principles for the Enforcement of 
Securities Regulation 

Recommended Action 

Principle 1: The Commission may wish to consider, 
in any review of its statement of responsibilities, 
whether its commitment to the IOSCO Objectives 
should be recognized more explicitly. 

The Commission should consider whether to 
recognize the statutory accountability of the 
Registrar of Companies in its annual report or 
otherwise. 

Commission should review the authority under the 
Borrowing Control (Jersey) Law 1947 by which it 
regulates the offer of interest in SPVs and certain 
other investment activity. 

Principle 2: The Commission and government 
should review the authority under which the F&E 
Committee is empowered to give guidance and 
directions to the Commission. 

The Commission and the government should 
complete the review of the procedure under which 
the Commission is required to raise money in excess 
of its operating needs by the use of its fee powers, 
for transfer to the government. 

The mission recommends that the Commission 
complete its work to provide Codes of Practice for 
CIF functionaries. 

Principle 9: The Commission and government 
should review the respective roles of the 
Commission. government and the Court in the 
enforcement of the law to ensure optimum outcome! 
having regard to the need to ensure that the process 
is principled, practical and effective. 

Principle IO: The Commission should consider 
whether to place greater emphasis in the supervision 
process on ensuring that timely. balanced. clear and 
accurate information is communicated to investors 
and prospective investors. The time frames for 
communicating information should be tightened up. 
The extent of the responsibility of the investment 
adviser in respect of promotional literature should bl 
expressly recognized in the Code of Practice. 

The Commission regularly and routinely conducts 
on-site inspections of registered persons and others. 
It relies for this purpose on its statutory authority to 
obtain all the information which it reasonably 
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Reference Principle Recommended Action 

requires to perform its functions under the regulatory 
laws. It does not rely on its formal power of entry. 
The mission believes that the ability to undertake on 
site inspections without resort to the formal power 01 
entry should be clearly and unambiguously stated in 
the Law. 

The Commission and the government should 
complete their work on possible proposals to 
empower the Commission to levy administrative 
fines and the circumstances in which this may be 
appropriate. 
Principle 14: see recommendation under Principle I( 
above. 

Principle 16: The Commission should continue to 
monitor international developments on the authority 
for financial reporting and audit standards applying 
to issuers of securities and investment products, 
whether companies, trusts, partnerships or other 
vehicles. 
Principle 24: The Commission should finalize and 
disseminate a contingency plan for dealing with the 
failure of a market intermediary. 

C. Authorities’ Response to the Assessment 

IOSCO Objectives and Principles of Securities Regulation 

Overview 

138. The authorities welcome the Fund’s confirmation that Jersey has implemented or 
broadly implemented 21 of the 23 Principles against which it was assessed, and its 
constructive recommendations to further enhance implementation of international 
standards, many of which support action planned or already underway at the time of the 
Fund’s assessment. 

139. The authorities note that there are only two Principles which the Fund assesses as 
partially implemented. For one, the Fund considers that, on finalization of Codes of 
Practice for fund functionaries, Jersey will comply fully with the Principle. Public 
consultation on these Codes is already underway. For the other, the authorities note that 
the Commission needs only to formalize its contingency arrangements for dealing with 
the failure of a market intermediary to comply with the Principle. The authorities also 
note that Core Principle 2 which considers whether or not the Commission is 
operationally independent and accountable in the exercise of its functions and powers, is 
considered by the Fund to be implemented with respect to accountability. 

140. A consolidated action plan, prepared by the authorities, is appended to Volume I 
of the assessment. 
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Responsibilities of the regulator 

Objectives (CP 1) 

141. The authorities agree that there would be advantage in making more explicit their 
commitment to international standards. They consider that this point goes wider than the 
IOSCO objectives and principles, to which the report draws attention, and should include 
other standards especially those on banking, insurance and defenses against ML and the 
FT. In 2004, the Commission will consider reviewing its guiding principles with a view to 
emphasizing its commitment to the objectives set by the Base1 Committee, IAIS, FATF 
and IOSCO. 

Recognition of statutory accountability of Registrar of Companies (CPl) 

142. The statutory responsibility of the Registrar of Companies will be recognized in 
the Commission’s 2003 annual report. 

Control of borrowing by special purpose vehicles (CPI) 

143. Article 29 of the Companies (Jersey) Law 1991 controls the public offering of 
securities by Jersey companies. In addition, the Commission controls borrowing 
(including the issue of equity and debt) by Jersey and non-Jersey entities. The latter 
control already exceeds international standards, and no additional action is proposed or 
required. 

Independence and accountability 

Independence (CP2) 

144. The authorities’ response to the question of the Commission’s independence is set 
out in the general comments on Volume I (page 21). 

Fee raising powers (CP2) 

145. The authorities point out that the Commission is preparing proposals to revise the 
way in which Registry fees are set in future. In future, subject to consultation and 
legislative approval, company registration and annual return fees will consist of two 
components: Commission determined administration fees and a government determined 
fee, which the Commission will collect as agent. Action to implement such a change was 
well advanced at the time of the Fund’s assessment. 

Regulatory process 

Codes of Practice (CP4) 

146. The authorities have pointed out that public consultation on Codes of Practice for 
fund functionaries is already underway and it is intended that the Codes will be finalized 
in 2004. 
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On-site inspections (CP 8) 

147. The authorities agree with the Fund that the Commission has wide information- 
gathering powers, which allow it to carry out on-site supervisory visits. Notwithstanding 
this, the authorities note that the Commission will recommend amending legislation, 
subject to consultation and legislative approval, explicitly referring to the collection of 
information by the Commission through regular supervisory visits. 

Enforcement powers 

Regulator enforcement powers (CP9) 

148. The authorities response to the recommendation that the Commission be provided 
with civil monetary penalties and administrative fining powers is in Volume I, page 43. 

149. The authorities have pointed out that the Commission works very closely with the 
Law Officers’ Department in enforcing regulatory legislation. As part of this process, the 
Commission will finalize a MOU with the Attorney General to formalize existing 
working practices for the enforcement of regulatory legislation and management of 
legislative breaches. Development of this MOU was well advanced at the time of the 
Fund’s assessment. 

150. The authorities have noted that the Commission’s Enforcement Division will also 
complete a review of its policies and procedures to ensure that law enforcement practices 
remain principled, practical and effective. 

Use of powers and implementation of compliance program 

Communication of information to investors and prospective investors (CPl 0) 

151. The authorities point out that the Commission already places great emphasis on 
ensuring that timely, balanced, clear, and accurate information is communicated to 
investors and prospective investors. For example, the Companies (General Provisions) 
(Jersey) Order 2002 and the CIF (Unclassified Funds) (Prospectuses) (Jersey) Order 1995 
control the circulation of prospectuses. 

152. Notwithstanding this, in 2004 the Commission is to consult on transferring the 
regulation of fund functionaries to the FSL, and is already consulting on Codes of 
Practice for fund functionaries. Both will facilitate regulatory focus on promotional 
literature for retail investment funds. 

153. On-site supervision will focus on the communication of information to investors. 
The Commission’s risk model identifies fund functionaries marketing to retail investors 
as a higher risk indicator. In 2003 and 2004, a program of themed on- and off-site work 
will be carried out based on such information. 

154. The Commission will also review in 2004 the merits involved in shortening the 
filing deadline for financial statements and, if a shorter deadline is considered to be 
appropriate, whether this should apply to all public companies under the Companies 
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(Jersey) Law 1991 or just to those offering securities to the public, and/or to CIFs through 
Codes of Practice. Any changes proposed would be subject to a period of consultation 
and legislative approval. 

155. Amendments to Codes of Practice for investment business, which more explicitly 
address requirements for disclosure of information to investors, will be issued for 
consultation, 

Accounting and auditing standards 

Financial reporting and audit standards (CP16) 

156. The authorities observe that Article 104 of the Companies (Jersey) Law 1991 
already requires companies to prepare accounts in accordance with generally accepted 
accounting principles. Though it does not prescribe which principles are to be considered 
as “generally accepted,” this is addressed through a Statement of Channel Islands 
Accounting Practice. The same law also sets qualifications for appointment as auditor. 

157. Notwithstanding this, in 2004, authorities have said that the Commission will 
review: 

. which accounting and auditing standards are adopted by issuers and issuers’ 
auditors respectively, with a view to determining whether they continue to be 
suitable; and 

0 methods of audit supervision adopted in other jurisdictions. 

158. Any changes proposed would be subject to a period of consultation and legislative 
approval. 

Failure of market intermediary 

Contingency arrangements (CP24) 

159. The authorities point out that the Commission already has regulatory powers 
(appointment of a manager, power to direct, and power of intervention) and procedures 
(including responsibilities of a manager appointed by the Royal Court) in place to manage 
the failure of a regulated entity. Indeed the Commission has used these powers and 
procedures in recent cases to facilitate the winding up of regulated entities. 

160. The Commission will, however, develop its existing procedures in 2003 to 
manage the failure of a regulated institution by formalizing plans, training staff, and by 
ensuring that plans are appropriately tailored to the failure of an entity operating in any of 
the regulated sectors. 
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Body of assessment 

Powers, resources and capacity to perform functions and exercise powers (CP3) 

161. The authorities do not accept that Jersey’s courts will have difficulty in applying 
regulatory legislation to particular situations. While grounds for exercising powers of the 
Commission may be expressed in general terms in legislation, Codes of Practice in place 
for trust company business and investment business establish sound principles for the 
conduct of business in a “fit and proper” manner. 

162. Codes of Practice have been drafted for deposit-taking, CIF functionaries and for 
insurance business and, in the case of fund functionaries and insurance business, have 
already been issued for consultation, Codes of Practice for deposit-taking business are to 
be issued for consultation in 2003. It is intended that all Codes of Practice will be brought 
into force in 2004, when finalized. 

Enforcement powers (CP 9) 

163. The authorities’ response to the question of the Commission’s fining powers is set 
out in Volume I (page 43). 

V. DETAILED ASSESSMENT AGAINST THE OGBS STATEMENT OF BEST PRACTICE FOR 
TRUST AND COMPANY SERVICE PROVIDERS 

A. General 

164. In August 2002, a Working Group established by the OGBS produced a draft 
“Statement of Best Practice” (Statement) for trust and company service providers (CSP). 
It has been agreed with the Commission that the Statement will be used for the 
assessment of trust and company service providers in Jersey. 

165. The mission is extremely grateful to the Director and staff of the Commission and, 
in particular, to the staff of the Finance Business Division for the assistance and 
cooperation that has been provided in the undertaking of this assessment8 

Methodology 

166. As this is the first time that the Statement of Best Practice has been used in an 
Offshore Financial Sector Assessment, it has been necessary to develop a methodology 
for the assessment based on the Statement. 

167. The Statement has been drafted to be applicable to trust and company service 
providers whether or not they are based in a jurisdiction that has a formal licensing and 
supervisory regime. In the circumstances, unlike the principles applicable to banking, 
insurance and securities, the Statement does not require that trust and company service 

’ The review was undertaken by Richard Carpenter (Consultant MFD) 
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providers are licensed or that they are subject to ongoing supervisory or enforcement 
procedures. 

168. Even though Jersey has chosen to register and supervise trust and company 
service providers, the mission concluded that, to ensure consistency between this and 
future assessments of other jurisdictions, some of which may not have a formal system of 
licensing and regulation in place, it was not appropriate to assess issues such as the 
independence, accountability and resourcing of the regulator, the licensing process, 
ongoing supervision or enforcement except to the extent necessary to assess compliance 
with the Best Practice Statement. 

169. Furthermore, the mission has had to make certain assumptions in the way that it 
has interpreted the Best Practice Statement. 

170. The Best Practice Statement is expressed as a set of general principles rather than 
as a set of detailed criteria. In the circumstances, the mission has provided an indication 
of how Jersey compares with the Best Practice Statement but has not attempted to provide 
a specific measure of compliance as it has in respect of the Basel, IAIS and IOSCO 
Principles. 

171. The OGBS Best Practice Statement includes the following: 

. Fit-and-proper criteria.; 

. Conduct of business; 

. The holding and sharing of information; 

. Cessation of business; 

. Misleading statements. 

Additional issues 

172. The assessment team has, of course, had the opportunity of examining the 
regulation of trust and company service providers as undertaken in Jersey. Although the 
report contains recommendations to the Commission, it should be appreciated that it is 
not, and should not be considered to be, an assessment. 
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Table 16. Detailed Review Against the OGBS Statement of Best Practice for Trust and 
Company Service Providers 

Principle 1. 
Description 

Comments 

Definition of Trust and Company Service Business 
The scope of trust and company service business should be adequately defined. 
Trust company business is defined in Article 2(3) of the FSL. In summary, trust company 
business covers the following activities : 

. the formation of companies or partnerships; 

. acting as (or arranging for another to act as) the director of a company; 

. acting as (or arranging for another to act as) the partner of a partnership; 

. acting as (or arranging for another to act as) the secretary of a company; 

. providing a registered office, business or accommodation or correspondence address for 
a company or partnership; 

. acting as (or arranging for another to act as) the trustee of an express trust ; and 

. acting as nominee shareholder or unit holder for another person. 

As the definition of “trust company business” is so wide, it has been necessary to exempt 
number of classes of persons from the application of the FSL. The exempted persons are 
divided into two categories. Persons in the first category (which is the larger category), 
although exempted from the requirement to register, are still subject to most of the 
regulatory and enforcement provisions of the FSL. Persons in the second category are 
exempted completely from the FSL. The second category includes persons already 
regulated by the Commission and liquidators and trustees in bankruptcy. 

The exemptions in the first category include a person recognized by the Commission as an 
experienced personal advisor. This is discussed further in the Additional Issues. 

It is noted that executors and administrators are exempted from registration under the FSL. The 
mission was advised that this is intended to cover persons, particularly lawyers, who have 
traditionally acted in the administration of the estates of deceased Jersey residents. While this 
intention is not necessarily inappropriate, the exemption is unrestricted and would appear to 
enable a local service provider to act as executor in the estate of a nonresident. 

The Commission has advised us that it does not consider this to be a significant problem in 
practice. Nevertheless, it is recommended that the FSL is amended to restrict the exemption. 

The mission recommends two further changes to the definition of trust service business in the 
FSL. even though these are not included in the OGBS Best Practice Statement. 

Firstly, consideration should be given to broadening the definition of trust company business to 
include acting as enforcer. protector and custodian. Custodians may fall within the existing 
definition, but this will not necessarily be the case. Furthermore, as the FSL definition includes 
arranging for another to act as a trustee, the protector of a trust may also fall within the 
definition if he has the power to appoint a trustee. but probably not otherwise. To avoid any 
doubt, it is therefore recommended that the definition of trust company business be amended to 
specifically include enforcers, protectors and custodians. 

Secondly. the definition of trust company business in the FSL does not include the provision of 
trust management and administration services. Although these activities would. in certain 
circumstances, be caught by the definition of investment business, this will not necessarily be 
the case. It is considered. therefore. that persons who, in the course of their business, act in a 
fiduciary capacity as trust administrators may not be regulated at all under the FSL. The risk to 
the jurisdiction would be exacerbated if the trustee was to be located outside Jersey, particularly 
if the trustee is not subject to regulation. Although the mission has been advised by the 
Commission that it does not consider this to be a problem in practice. it is recommended that 
the definition of trust company business is amended to close this lacuna. 
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Principle 2. 

Description 

Fit-and-Proper Criteria 
All countries/jurisdictions should require that those individuals holding key positions in a trust 
or company service provider (“key persons’“) should be fit and proper. 
Article 7 of the FSL enables the Commission to require an applicant for registration as a trust 
company business to provide such information as it may require in respect of persons who are 
principal persons in relation to the applicant. A principal person is a person: 

. who is a director of the applicant; 

. who, individually or together with others. holds more than 10 percent of the shares in 
the applicant; 

. who. individually or together with others, holds or controls more than 10 percent of the 
voting power of the applicant; or 

. who exercises significant influence over the management of the company through his 
holding in the company. 

The Commission requires all principal persons to complete a personal questionnaire. Unless the 
person concerned has completed a questionnaire during the previous five years and there have 
been no material changes in his circumstances, the personal questionnaire must be completed in 
long form. The long form questionnaire is comprehensive and covers all the matters specified in 
the Best Practice Statement. 

On receipt of the personal questionnaire, the Commission carries out a police check against the 
individual concerned and checks his name against relevant professional body websites, the 
Commission’s own internal databases, the DTUUK Companies House website, which indicate 
disqualified Directors, a U.K. based shared regulatory database and the information held on a 
closed user data base run by the Viscount’s Chambers. The database maintained by the 
Viscount’s Chambers lists the Jersey equivalent of County Court judgments and bankruptcy 
orders, etc. 

Where a principal person comes from a foreign jurisdiction, equivalent checks are carried out in 
other countries using the services of commercial intelligence gatherers such as FT profile, 
192.com and Equisearch. 

Inter regulatory references are also taken up. 

The OGBS Best Practice Statement provides that jurisdictions should require that “individuals 
holding key positions” are fit and proper. This would appear to include senior management 
below director level. Article 7 does not specifically extend to senior managers unless they are 
also directors. 

The Codes of Practice go some way to bridging this apparent gap as they require: 

(4 a registered person to ensure that its senior managers and employees are fit and proper for 
their role (section 3.1); and 

(b) that a registered person must ensure that a certain percentage of employees in various 
categories have the minimum levels of qualifications and experience specified in the First 
Schedule to the Codes. 

The Codes also require trust company business employees to undergo minimum levels of 
continuing professional development. 

The Commission satisfies itself that the principal persons and senior management staff of all 
applicants meet the qualification and experience criteria in the Codes. In addition the registered 
person is required under the Codes to ensure that it vets and monitors the competence and 
probity of its partners. directors, senior managers and other employees. 

Notwithstanding the above, it is recommended that senior management below director level 
should also be required to complete a long form personal questionnaire. The Commission may 
consider that this can be done without amending the FSL given that Article 8(3) enables the 
Commission to consider the fit and properness of “persons employed by or associated with” the 
applicant. However, given the explicit references to “principal persons” throughout article 7 of 
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r---- the FSL, it is recommended that the FSL is amended to empower the Commission in terms to 
seek information from applicants concerning their key (nondirector) employees. This could be 
achieved by extending the definition of “principal person.” 

With regard to ongoing enforcement, given the language of Article 8(3) quoted above, the 
Commission clearly has the power to revoke a registration, or to impose other regulatory 
sanctions such as issue of a direction (specifically Article 20(2)(b)) requiring the removal of 
such persons. if it considers that any person having functions in relation to the registered person 
are detrimental in terms of customers interests or the reputation of Jersey. 

Article 11 of the FSL permits the Commission (on fit and proper grounds) to object to a person 
becoming a principal person and to object to a person continuing as a principal person. 

As indicated. the definition of principal person does not extend to key (nondirector) employees. 
It is recommended that such employees are also brought within the scope of Article 11. 

Comments 

Principle 3. 

Descriution 

The OGBS Best Practice Statement does not extend to holders of an interest in a trust or 
company service provider. Nevertheless, the FSL covers persons holding a significant interest 
as described above and to that extent it exceeds the Best Practice Statement. 

Conduct of Business 
All countries/jurisdictions should require that those providing the service of trust or company 
service provider exhibit evidence that their business will be or is being conducted in accordance 
with the proper corporate governance, customer due diligence, conduct of client business, 
financial soundness, and systems and controls requirements. 

1 The OGBS Statement provides that jurisdictions should require trust and comoanv service 
providers to exhibit evEdence that their business will be or is being conducted in accordance 
with the relevant conduct of business principles (emphasis added). 

In respect of an applicant for registration as a trust company business, requiring an applicant to 
supply the Commission with information. documentation and explanations as part of the 
application process that is satisfactory to the Commission will be consistent with Principle 3 as 
the applicant will have exhibited evidence that, as far as can be determined at the application 
stage, his business will be conducted in accordance with the conduct of business principles. 

The Commission required applications for trust company business licenses to be received by I 
February 2001 and has undertaken the process of assessing applications during 2001 and 2002. 
Pre-authorization compliance inspections were carried out in respect of some 60 trust company 
businesses and it is understood that conduct of business issues formed a major part of the focus 
of most of the visits. 

In respect of a trust company business that is registered. consistency with Principle 3 may be 
achieved through the filing of regular returns and/or through the on-site inspection process. 
Following completion of most of the licensing process. the Commission’s on-site program for 
trust company businesses commenced in April 2003. 

The Financial Services (Trust Company Business (Accounts, Audits and Reports)) (Jersey) 
Order 2000 (“the Accounts Order”) requires every trust company business to file on an annual 
basis a declaration that the registered person: 

. has complied with the requirements of the FSL. the Orders and the Codes of Practice 
relevant to the registered person and has maintained proper accounting records and 
adequate systems to enable the registered person to do so; and 

. has complied with the requirements of all legislation that relates to ML with which the 
registered person is required to comply. 

The Accounts Order further provides the a registered trust company business must furnish to 
the Commission on an annual basis an auditor’s report in respect of the declaration and any 
report prepared by an internal or external auditor or by an accountant or consultant that 
addresses any breakdown or material weakness in the company’s internal control procedures 
and the consequential recommendations for their improvement. The audit report. while not a 
positive endorsement of the declaration of the trust company business, does provide a negative 
assurance to the effect that, during the course of his audit. the auditor found no information 
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which would lead him to believe that the declaration was made falsely. 

Insofar as the OGBS Best Practice Statement is covered by the Codes of Practice, the filing 
requirements of the Accounts Order will greatly assist Jersey to achieve consistency with this 
Principle. The Commission’s position will be further strengthened once the on-site compliance 
program has commenced provided that it covers the various matters specified in the OGBS Best 
Practice Statement. 

In order to establish consistency with the OGBS Best Practice Statement, it is therefore 
necessary to consider whether there is a positive equivalent obligation on registered trust 
company businesses. To the extent that there is, the declaration together with the auditor’s 
negative assurance will provide substantial consistency with the OGBS Best Practice Statement. 
In order for the FSL and the practice of the Commission to be fully consistent with the OGBS 
Best Practice Statement, it is considered that the Commission will have to have an effective on- 
site monitoring program in place. This program commenced in April 2003 and employs three 
route planners (onsite visit programs). which cover trust company business specific issues as 
well as AML and corporate governance issues. 

It should also be noted that, at present, there are some 30 trust company businesses operating 
under the transitional registration provisions. Although these companies are covered by the 
supervisory and enforcement provisions in the FSL, most have not yet been registered because 
the Commission is not fully satisfied that they meet the registration criteria. In many cases the 
failure relates to an inadequate span of control and the majority of firms are working actively 
towards merger under strict timetables imposed by the Commission. 

Those transitional companies that failed to meet the conduct of business requirements of the 
Best Practice Statement will not be able to “exhibit evidence” of compliance as required. 

The Commission is reluctant to refuse a trust company business registration while the applicant 
is still working towards full compliance and in many cases, trust company businesses have been 
given a limited period of time to comply. 

Nevertheless, while it is unfortunate that after a period of some 18 months since the 
registration system came into force there are still a number of trust company businesses 
operating as transitionals, it is to the Commission’s great credit that it is demanding 
existing businesses to rise to the expected standards and has not permitted a 
“grandfathering” of substandard firms to populate the regulated community. 

The continuing operation of trust company businesses that do not comply with registration 
requirements exposes the Commission to the risk that a failure of a transitional company will 
tarnish the reputation of the Commission. 

In the circumstances. the Commission should to consider imposing a reasonable final deadline 
on every outstanding transitional (depending upon its circumstances) before which the 
transitional will have to meet the licensing criteria. Any trust companies businesses that do not 
comply should be refused registration. This will bring certainty to the situation and will enable 
a proper assessment to be made of Jersey’s consistency with the Best Practice Statement. 

The analysis of the legislation and Codes of Practice set out below takes no account of the 
transitionals. 

Corporate Governance 

The OGBS Best Practice Statement in respect of corporate governance covers compliance with 
general standards of corporate governance. FATF Recommendations. relevant financial 
regulatory standards, relevant domestic statutory obligations and recognized standards in 
respect of directors and trustees responsibilities. 

Compliance with General Corporate Governance Standards 

It is assumed that by “general standards.” the Best Practice Statement is referring to generally 
agreed international standards. Although much work has been carried out on corporate 
governance (see for example, the OECD Principles of Corporate Governance). there are 
currently no generally accepted international corporate governance standards. The OECD 
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Principles apply principally to publicly traded companies. 

The Commission is, however, properly concerned with corporate governance both at the 
application stage and as part of the ongoing regulatory process. Article 8(3)(a) of the FSL 
enables the Commission to refuse an application for, or revoke, a registration where it is not 
satisfied as to the structure and organization of the applicant or registered trust company 
business. 

The Codes of Practice set out eight fundamental principles applicable to trust company 
business. The following relate to corporate governance issues: 

. a registered person must organize and control its affairs effectively for the proper 
performance of its business activities and be able to demonstrate the existence of 
adequate risk management systems; and 

. a registered person must be transparent in its business arrangements. 

These functions are expanded in sections 3 and 4 of the Codes. 

The Commission also has requirements concerning span of control that are covered in the 
section of this review concerning systems and procedures. 

The Commission’s enforcement powers are sufficient to enable it to intervene where it is 
satisfied that the registered trust company business is not applying high corporate governance 
standards. 

Given the lack of internationally agreed general standards of corporate governance, it is 
difficult to carry out an assessment of whether Jersey is consistent with this aspect of the 
Principles. However. the FSL and the Codes of Conduct provide a sufficient basis for the 
Commission to ensure consistency with this aspect of the Best Practice Statement once 
international standards have been agreed. 

Compliance with FATF Recommendations 

The class of persons required to comply with the Money Laundering (Jersey) Order 1999 is set 
out in the Second Schedule to the Proceeds of Crime (Jersey) Law 1999. The businesses of 
“providing trusteeship services, ” “company formation” and “company administration” are all 
covered. 

Those persons that carry on trust company business and that fall within the definition set out in 
the Proceeds of Crime (Jersey) Law. are clearly covered by the Money Laundering (Jersey) 
Order. That Order. the AML guidance notes and the primary ML. drugs and terrorism 
legislation is covered in the AMLKFT Assessment and is not considered further here. 

Jersey’s AML legislation covers trust company businesses. Certain persons are regulated trust 
company businesses under the FSL but are not subject to the Order. For example. the following 
regulated activities do not appear to be subject to the Order: 

. acting as a partnership formation agent; 

. arranging for another person to act as a director (assuming that acting as a director falls 
within the definition of company administration in the Proceeds of Crime Law): 

. acting as or fulfilling the function of or arranging for another person to act as or fulfill 
the function of a partner of a partnership: 

. providing a registered office for a partnership: 

. providing an accommodation, correspondence or administrative address for a 
partnership (and possibly a company if it does not fall within the definition of company 
administration); 

. arranging for another person to act as trustee of an express trust: and 

. acting as (or arranging for another) to act as nominee shareholder or unit holder. 
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Section 3.1.6 of the Codes of Practice provides that all registered persons must comply with the 
Proceeds of Crime (Jersey) Law, the Money Laundering (Jersey) Order and follow the 
standards set out in the AML guidance notes. To that extent, the AML provisions applicable to 
financial services businesses are brought within the regulatory regime. However, the above 
regulated activities are not directly subject to the Order and are therefore wholly outside the 
criminal sanctions for breaches of the Order. 

The definition of financial services business in the Proceeds of Crime Law does not require 
amending legislation but can be amended by Regulation. It is recommended that the definition 
is amended to precisely match the definition of trust company business in the FSL. 

Compliance with Relevant Financial Regulatory Standards 

The Best Practice Statement provides that jurisdictions must require trust and company service 
providers to comply with any relevant financial regulatory standards. 

Financial soundness and accounting and auditing standards are considered later in this Report. 

Compliance with all Relevant Domestic Statutory Obligations 

The domestic legislation of principal relevance to trust company businesses is the Companies 
(Jersey) Law 1991. the Limited Partnerships (Jersey) Law 1994 and the Trusts (Jersey) Law 
1984. 

Sections 3.1.7 to 3.1.1 1 of the Codes of Practice require that registered persons: 

. comply with their statutory obligations in Jersey (in the case of Jersey companies) and 
in the relevant jurisdiction (in the case of companies incorporated outside Jersey); 

. ensure that they. or those providing company management services (whether its 
employees or others) are suitably competent and understand their duties under the 
relevant laws: 

. have adequate procedures to ensure that. where appropriate, relevant documentation is 
subject to legal review. 

Sections 3.1 .I3 to 3.1 .I4 of the Codes of Practice make equivalent provision with regard to the 
provision of trust service providers. 

In the circumstances. the filings required to be made under the Accounts Order provide 
evidence of compliance with relevant domestic statutory obligations. 

Compliance with Recognized Standards in Respect of Directors’ and Trustees Responsibilities 

Although work has been carried out in some jurisdictions concerning the responsibilities of 
directors and trustees. there are currently no generally recognized international standards. In 
most common law jurisdictions. duties are imposed on directors and trustees in part through 
statute and in part through case law. It is understood that this is the case in Jersey. 

The Companies (Jersey) Law 1991 (Article 74) goes further than the legislation of some 
jurisdictions by setting out specific duties for directors of companies. These duties apply 
equally to trust company businesses when they act as directors as they do to other directors and 
are brought into the regulatory regime by virtue of sections 3.1.7 to 3.1 .I 1 of the Codes of 
Practice. 

The Trusts (Jersey) Law 1984 imposes duties on a trustee (Articles 17 to 19) and imposes 
liabilities on trustees who act in breach of trust (Articles 26 to 30). These duties also apply to 
trust company businesses when they act as trustee. 

Insofar as directors’ or trustees’ duties are imposed by statute. the filings required to be made 
under the Accounts Order provide evidence of consistency compliance with relevant domestic 
statutory obligations. This is not strictly the case insofar as duties are imposed through case law 
as this would not appear to fall within the phrase “relevant laws.” However. it is not considered 
that this goes to consistency with the Best Practice Statement. 
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Customer Due Diligence 

Customer due diligence is considered in the AML and CFT sections of this Report. 

Conduct of Client Business 

The OGBS Best Practice Statement in respect of the conduct of client business covers: 

. identification and segregation of clients’ assets: 

. effective handling of clients’ assets: 

. maintaining adequate accounting records of clients’ affairs; 

. maintaining adequate client documentation; and 

. ensuring that all transactions and/or decisions are appropriately authorized and/or 
handled by persons with the appropriate knowledge, experience and status. 

Identification and Segregation of Clients’ Assets 

Article 18A of the FSL requires a trust company business to segregate and identify trust 
property and any other assets or property not beneficially owned by the trust company business 
(defined as “trust company business assets”). 

The Financial Services (Trust Company Business (Assets - Customer Money)) (Jersey) Order 
2000 (the “Customer Money Order”) prohibits trust company businesses from mixing customer 
money and other money and from using customer money without authority. The CM0 also 
requires trust company businesses to reconcile customer monies and imposes requirements on 
trust company businesses that keep customer money in a pooled bank account. 

Although trust company business assets are not subject to any audit requirements, the 
declaration filed in accordance with the Accounts Order and the negative assurance of the 
auditor is evidence of compliance with Article 18A of the FSL and the relevant provisions of 
the CMO. 

Effective Handling of Clients’ Assets, Maintaining Adequate Accounting Records of 
Clients’ Affairs and Maintaining Adequate Client Documentation 

Section 3.7 of the Codes of Practice contains requirements concerning record keeping. In broad 
terms, the Codes require: 

. that orderly and adequate accounting records are kept; 

. that the records are kept in Jersey; and 

. that records are kept for at least 10 years. 

The Codes also require trust company businesses to understand their obligations under the 
legislation relevant to the entities for which they are providing services. whether this is 
legislation of Jersey or elsewhere. The Companies (Jersey) Law 1991 and the Trusts 
(Jersey) Law 1984 contain requirements for Jersey companies and trustees to maintain 
records. Additionally the Money Laundering (Jersey) Order 1999 requires records to be 
kept relating to customer identification and transactions. Nevertheless, it is not absolutely 
clear that the Codes apply to client accounting records. The Codes should be so amended to 
demonstrate full consistency with the OGBS Best Practice Statement concerning records of 
clients’ affairs. The section suggests that the record keeping requirements are necessary to 
ensure compliance with paragraphs 3.1.3 and 3.1.5 of the Codes of Practice. These relate, 
inter alia, to the business and affairs of the registered person and to the registered person’s 
business transactions and financial position. While it is accepted that this could be 
construed as including a reference to client assets, it is considered that because there is no 
specific reference to client assets, the provision is at least ambiguous. 

Article 18A requires. in general terms. that a registered person must identify trust business 
assets. Article 2 of the CM0 requires a trust company business to keep adequate records of 
customer money. However. this does not apply to nonmoney assets. 
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In the circumstances. in order to remove any doubt, it is recommended that the record keeping 
requirements in the Code are amended to clearly state that they apply to records of clients’ 
affairs, including client documentation. 

Ensuring that Transactions and/or Decisions are Appropriately Authorized and/or Handled 

In respect of the appropriate authorization and handling of client affairs, the OGBS Best 
Practice Statement covers the proper exercise of discretion exercised in relation to clients 
affairs, the handling of conflicts of interest and the expeditious handling of client business. 

It is considered that the following provisions demonstrate consistency with this Best Practice 
Principle: 

(4 

(b) 

(cl 

(4 

(e) 

(f) 

(8) 

0) 

The introduction, through the Codes of Practice, of categories of employees with specific 
qualification requirements and role indicators (which is of great assistance in ensuring 
competent staff is responsible for the conduct of client files and transactions). 

The requirements for the apportionment of responsibility, supervision of employees and 
signatory requirements set out in paragraphs 3.1.3 and 3.1.4 of the Codes of Practice. 

The requirement in section 3.of the Codes of Practice for high levels of competence of 
staff. 

The requirements in section 2 of the Codes of Practice that require that a registered person 
only exercise discretion for a proper purpose, and on the basis of adequate information. 

The requirements in section 2 of the Codes of Practice that require a registered person to 
avoid conflict, or where unavoidable, address them through disclosure, internal “Chinese 
walls,” etc. 

The requirements in section 2 of the Codes of Practice that a registered person should 
withdraw his services in a timely manner. 

The requirements in section 3 of the Codes of Practice that a registered person arranges its 
affairs for the proper performance of its business and in section 2 that a registered person 
transacts its business expeditiously. 

Section 3.1.4 of the Codes of Practice which requires procedures to be put in place 
governing sole. dual or multiple authorizations for handling trust company business assets. 

Given that the above are all requirements of the Codes of Practice, the filings required to be 
made under the Accounts Order provide evidence of compliance. 

Furthermore. breach of the Codes of Practice is a ground for revocation of the registration of a 
trust company business. 

Financial Soundness 

The OGBS Best Practice Statement in respect of financial soundness covers: 

. maintaining adequate and orderly accounting records of the business and clients’ affairs; 

. maintaining adequate financial resources including paid up capital and liquid capital; 

. compliance with any relevant financial regulatory standards: 

. compliance with international accounting standards; and 

. maintaining adequate professional indemnity cover. 

Maintaining Adequate and Orderly Accounting Records of the Business and Clients’ 
Affairs 

It is considered that the FSL and the Accounts Order impose requirements on registered persons 
consistent with the Best Practice Statement in respect of the affairs of the trust company 
business. 

The position with regard to accounting records of clients’ affairs is discussed under “Conduct of 
Client Business” above. 
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Maintaining Adequate Financial Resources Including Paid Up Capital and Liquid Capital and 
Compliance With Relevant Financial Regulatory Requirements 

Article 8 of the Law requires, in general terms, that the Commission is satisfied initially and on 
an ongoing basis that the registered person is of adequate financial standing. 

Section 5 of the Codes of Practice indicates that adequate financial resources means: 

(a) a minimum of &25,000 paid up share capital (or evidenced net assets for non-incorporated 
entities); and 

(b) a surplus of Adjusted Net Liquid Assets over Expenditure Requirements calculated in 
accordance with the Second Schedule to the Code. 

Essentially. the liquidity calculation requires the trust company business to demonstrate three 
months rolling expenses available as liquid capital. The Codes of Practice require trust 
company businesses to undertake a liquidity calculation at least once in every three months. 

Alternatively, a trust company business may place a deposit of an equivalent amount under lien 
to the Commission or provide an irrevocable bank guarantee. 

Different provisions apply if the trust company business is an affiliation member. 

The Commission may raise the capital requirements, either generally, or in relation to a 
particular trust company business by imposing a condition on its license. 

There are no international standards or best practices in relation to the amount of capital and 
liquidity appropriate for trust and company service providers and the mission is therefore 
unable to comment upon the reasonableness of this provision. 

The principal mechanism for requiring trust company businesses to evidence their compliance 
with the financial regulatory standards is the FSL which provides for the submission on an 
annual basis of audited accounts. 

Additionally. section 6 of the Codes of Practice requires every trust company business to notify 
the Commission of any significant event which renders the registered person unable to comply 
with the Codes. Failure to meet the required liquidity requirements would constitute such an 
event. 

Compliance With International Accounting Standards 

Article 8 (5) of the Accounts Order requires the financial statements of a trust company 
business to be prepared in accordance with U.K. Accounting Standards issued by the U.K. 
Accounting Standards Board. 

This is considered further under Principle 5. 

Maintaining Adequate Professional Indemnity Cover 

Section 5(4) of the Codes of Practice requires all trust company businesses to maintain 
minimum levels of professional indemnity insurance (PII). PI1 must include fidelity guarantee 
and director’s and officer’s insurance. 

The Codes of Practice detail the nature and extent of PI1 cover required and the maximum 
levels of excess. The minimum PI1 cover required is the greater of: 

(a) three times relevant fees and Commissions: 

(b) thirty times relevant fees and Commissions from the single largest customer of the 
registered trust company business; and 

(c) &5,000,000 for each and every claim; subject to a maximum of fl O,OOO,OOO for each and 
every claim. 

There are no international standards best practices in relation to PI1 cover for trust and company 
service providers and the mission is therefore unable to comment upon the reasonableness of 
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this provision. 

Systems and Procedures 

The OGBS Best Practice Statement in respect of systems and procedures covers: 

. effective compliance functions; 

. effective reporting requirements; 

. an effective complaints handling system; 

. the maintenance of adequate and orderly records; 

. the maintenance of a policy and procedures manual; 

. ensuring an adequate span of control; 

. ensuring minimum levels of qualifications and relevant experience; 

. ensuring that professional development requirements are met; 

. ensuring a full understanding of the duties arising under the laws relevant to the affairs 
of client corporate vehicles, trusts and other legal entities for which trust company 
businesses are acting. 

Effective Compliance Functions 

Sections 3.1.4 Codes of Practice requires every trust company business to appoint a compliance 
officer. Section 3.5 of the Codes sets out the responsibilities of the compliance officer. 

The Commission must be advised of any proposed change in the compliance officer of a trust 
company business and a completed personal questionnaire in respect of the new compliance 
officer must be submitted to the Commission. The compliance officer must report directly to the 
Jersey management Board unless the Commission permits otherwise. 

As the compliance function is a requirement of the Code. the declaration required to be 
furnished by a trust company business to the Commission under the Accounts Order, supported 
by the negative audit assurance, will provide evidence as to whether or not the trust company 
business has adequate compliance procedures. 

The mission therefore considers that the Codes of Practice are consistent with the OGBS Best 
Practice Statement in this regard. 

Effective Reporting Requirements: 

The OGBS Best Practice Statement requires that trust company businesses exhibit evidence that 
they have effective reporting requirements in place which include the designation or 
appointment of an appropriately skilled and experienced person as an AML reporting officer. 

The Proceeds of Crime (Jersey) Order requires that every financial services business appoints a 
MLRO. As indicated above. the definition of financial services business in the Proceeds of 
Crime (Jersey) Law does not include all trust company businesses. 

As the Codes of Practice require every trust company business to comply with the Money 
Laundering (Jersey) Order. there is a regulatory requirement on every trust company business to 
appoint a MLRO. However. as indicated above. to bring all trust company businesses within the 
criminal regime. it will be necessary to amend the definition of “financial services business” in 
the Second Schedule to the Proceeds of Crime (Jersey) Law and it is recommended that this is 
done. 

An Effective Complaints Handling System 

The OGBS Best Practice Statement indicates that an effective complaints handling system 
should include the maintenance of a record of complaints and the actions taken to resolve them. 

Section 3.6 of the Codes of Practice requires trust company businesses to establish “effective 
complaints handling systems and procedures” and in particular to maintain a adequate records 
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of complaint including a central register. 

Trust company businesses are required to notify the Commission if a complaint is not 
satisfactorily resolved within 3 months. 

The declaration required to be furnished by a trust company business to the Commission under 
the Accounts Order, supported by the negative audit assurance. will provide evidence as to 
whether or not the trust company business has an effective complaints handling system. 

In the circumstances, in this regard there is consistency with the OGBS Best Practice Statement. 

The Maintenance of Adequate and Orderly Records 

Section 3.7 of the Codes of Practice sets out minimum standards for record keeping. It has 
already been considered above. 

The Maintenance of a Policy and Procedures Manual 

Although section 3.1 of the Codes of Practice requires a registered person to have effective 
systems and procedures, there is no specific requirement that a trust company business maintain 
a policy and procedures account. 

In the circumstances, the declaration and the auditor’s negative assurance may not cover the 
maintenance of a policy and procedures manual. It is recommended that the Codes of Practice is 
amended to require all trust company businesses to prepare and maintain a policy and 
procedures manual. 

Ensuring an Adequate Span of Control 

Section 3.2 of the Codes of Practice requires trust company businesses to satisfy the 
Commission that they have an adequate span of control appropriate to their business. Trust 
company businesses that that are entitled to control trust company business assets are required 
to be controlled by at least three appropriately skilled and experienced individuals. 

The Commission has also produced a Guidance Note on span of control. 

Ensuring that applicants for registration as a trust company business have adequate spans of 
control has been a major focus of the registration process. Indeed, the reason for the 
nonregistration of many of the transitionals is their failure to satisfy the Commission that they 
have an adequate span of control. 

It is considered that the Codes of Practice adequately cover this matter. Clearly the Accounts 
Order declaration and auditor’s negative assurance and the on-site inspections will provide 
evidence that registered trust company businesses have the necessary spans of control in place. 

Ensuring Minimum Levels of Qualifications and Relevant Experience 

This has already been covered above. 

Ensuring that Professional Development Requirements are Met 

This has already been covered above. 

Ensuring a Full Understanding of the Duties Arising Under the Laws Relevant to the Affairs of 
Client Corporate Vehicles, Trusts and Other Legal Entities for which Trust Companies are 
Acting 

This has already been covered above. 
As indicated above. while there are still a number of transitional trust company businesses 
operating. these remaining businesses now represent much smaller operations and over 
90 percent of the volume of this business sector has now been licensed. Accordingly. Jersey has 
moved to becoming largely consistent with the OGBS Best Practice Statement. 

Full consistency with the OGBS Statement also requires the implementation of an effective on- 
site monitoring program as this will provide the required evidence that registered trust company 
businesses have conduct of business standards equivalent to those specified in the Best Practice 
Statement. As already indicated, a program will be implemented shortly. 

Comments 
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This Principle covers the following: 

. Availability of information on the ultimate beneficial owner and/or controllers of 
corporate vehicles, and the trustees, settlor, protector/beneficiaries of trusts to the 
service provider. 

. Monitoring of changes of client control/ownership. 

. Mechanisms in place for information to be made available to all the relevant authorities. 

. Barriers to the appropriate flow of information. 

. Location of client information. 

Information on Beneficial Owner etc 

This is covered in the AML/CFT section of this Report. 

However, it should be noted here that the Companies (Jersey) Law does not permit bearer 
shares. Furthermore, by virtue of the Control of Borrowing and taxation legislation, the 
Commission maintains a record of the beneficial owner of all companies (which is regularly 
updated for tax concession companies). This exceeds Best Practice Standards. 

Monitoring of changes of client control/ownership 

This is covered in the AMLKFT section of this Report. 

Mechanisms in place for information to be made available to all the relevant authorities 

STRs are covered in the AMLKFT section of this Report. 

Barriers to the appropriatejlow of information 

Cooperation with foreign supervisors (called relevant supervisory authorities) is provided for 
under section 33 of the FSL. 

Article 33 of the FSL provides that. in order to assist a foreign supervisor, the Commission 
may, inter alia: 

(4 exercise its powers under Article 29 of the FSL to require a registered person, a formerly 
registered person or a principal person in relation to a registered person (or an associate 
of a principal person) to provide the Commission with information, documents and 
explanations as provided for in the Article; 

$1 appoint a competent person under Article 30 of the FSL to investigate a registered 
person: and 

Cc) apply to the Bailiff for a warrant to enter and search premises under Article 31 of the 
FSL. 

4rticle 33 also gives the Commission the power to communicate any information in its 
aossession to a foreign supervisor. 

The Commission may exercise its powers to communicate information to a foreign supervisor 
whether or not the foreign supervisor has requested assistance. However. assistance may only 
,e provided under Articles 29. 30 and 31 if a request is made by the foreign supervisor. In 
:ither case. the Commission must be satisfied that the assistance is required by the foreign 
jupervisor in the exercise of one or more of its supervisory functions. 

The FSL gives the Commission guidance concerning matters that can be taken into account in 
deciding whether to assist a foreign supervisor. These include whether assistance would be 
given to the Commission in the foreign country concerned. whether the case concerns a possible 
,reach of law or other requirement that has no close parallel in Jersey or involves the assertion 
If a jurisdiction not recognized in Jersey and whether it is in the public interest to give 
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Comments 

Audit and Comp# 
Principle 5. 

Description 

assistance. 

The Commission therefore has very broad powers to assist a foreign supervisor by gathering 
information for it and communicating information to it. 
The ability to exchange information for the purposes of criminal investigations is considered 
generally in the AML section. 

Location of Client Information 

Section 3.7 of the Codes of Practice imposes record keeping requirements on trust company 
businesses. As indicated, the section requires that records subject to the section must be kept in 
the Bailiwick of Jersey and must be retained for at least IO years. 

It is recommended that the Code is amended to clarify beyond doubt that this section applies to 
customer records and that it specifically provides that the IO year retention period is applicable 
to trust company businesses, notwithstanding that the period specified in the AML (Jersey) 
Order is five years. 
It is noted that the FSL provides that the Commission shall not communicate information to a 
foreign supervisor unless it is satisfied that the foreign supervisor will treat the information with 
“appropriate confidentiality” (emphasis added). The meaning of the word “appropriate” is 
unclear but is to be determined by the Commission. The Mission notes that such a requirement 
for appropriate confidentiality is determined by international standards. 
lnce Reviews 
All countries/jurisdictions should require proper provision to be made for audits and 
compliance reviews. 
Audits 

The Accounts Order covers, inter alia. the keeping of accounting records, the preparation of 
financial statements and general audit provisions. 

More specifically the Accounts Order includes the following: 

(4 

(b) 

(cl 

(4 

(e) 

(E) 
09 

Article 4 requires every trust company business to appoint an auditor approved by the 
Commission and provides that a trust company business may not change its auditor 
without the consent of the Commission. 

Article 2 requires a trust company business to notify the Commission of its the accounting 
period of (which may not be changed without the Commission’s approval). 

Article 5 requires a trust company business to have its financial statements audited by its 
auditor and for that purpose to provide its auditor with such access to records and such 
information and explanations as the auditor needs: 

Article 7 provides that the audit must be conducted and the audit report prepared in 
accordance with the Auditing Standards issued by the Auditing Practices Board; 

Article 8(5) requires the financial statements of a trust company to be prepared in 
accordance with U.K. Accounting Standards issued by the U.K. Accounting Standards 
Board. 

Article 8 requires a trust company business to furnish the Commission with its audited 
financial statements within 4 months of the end of the accounting period (the Commission 
may extend this period by up to a further 4 months). 

Article 9 makes provision for consolidated financial statements. 

Article I I specifies the circumstances that trigger the “whistle blowing” provisions 
contained in Article I6 of the FSL. 

Article I6 of the FSL protects an auditor from breach of any duty where, in good faith, he 
reports any matter to the Commission pursuant to his whistle blowing obligations. 

The Commission has also issued guidance notes on “The Auditing of Persons Conducting 
Financial Services Business” and on the Commission’s interpretation and application of the 
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Accounts Order. 

Sections I I3 to I l3E of the Companies (Jersey) Law provides for the qualifications of auditors 
and these sections apply in respect of: 

. the auditors of public companies; and 

. the auditors of private companies, where articles require an audit, or a resolution in 
general meeting provides for such a requirement. 

Although some trust company businesses may be public companies, this will not necessarily be 
the case. In the circumstances, the Commission has issued Guidance on appointing an auditor 
under the FSL. This guidance indicates the factors that the Commission will take into account 
in determining whether or not to approve the appointment of an auditor. 

There is no requirement for trust company businesses to have an internal audit function, 
although the Code of Practice indicates the Commission will “take comfort” from those trust 
company businesses that have one. Where internal audit reports are prepared, copies must be 
made available to the external auditors and (if required) to the Commission. 

Compliance Reviews 

Compliance has been considered generally in the section of this report concerning systems and 
procedures. 

There appear to be two aspects to this OGBS Standard - internal compliance reviews and 
external compliance reviews. 

As indicated. every trust company business must appoint a compliance officer. The 
responsibilities of the compliance officer include: 

. ensuring that the trust company business has robust arrangements for compliance with 
the Law. Orders and Codes of Practice; and 

. ensuring appropriate monitoring of operational performances and promptly instigating 
action to remedy any deficiencies in the robust arrangements. 

It is considered that the Codes of Practice provide an adequate legal framework for internal 
compliance reviews. It is too early to conclude whether implementation of compliance within 
the sector is effective. 

Comments 

External compliance reviews will be undertaken by the Commission through its on-site 
inspection visits. Following completion of most of the licensing process, the Commission’s on- 
site program for trust company businesses commenced in April 2003. 

Article IOA of the FSL enables the Commission to apply to the Court for the appointment of a 
manager of a trust company business, whether registered or not. Inter alia, the Financial 
Services (Appointment of a Manager) (Jersey) Order 2000. which specifies the circumstances in 
which a manager can be appointed, and which generally relate to failings of management. 
specifically covers the situation where a trust company business ceases business but has failed 
to close or transfer business in an orderly manner. 

Article 20 (power to issue directions) could also be used to achieve an orderly cessation of 
business. 

Finally. if necessary. the Commission can petition the Court for the winding up of a trust 
company. 

Misleading Statements 

1 Article 27 of the FSL prohibits any person from making false or misleading. or reckless, I 
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statements, or engaging in similar practices. the purpose of which is to induce another person to 
buy or sell financial services. 

Article 28 of the FSL facilitates an Order to prescribe standards of advertising. An Order has 
been drafted and is currently undergoing consultation with stakeholders. The Commission 
expects the Order to be in force in 2003. 

The definition of “advertisement” in the Law is exceedingly broad and includes letters and 
conversations as well as published advertisements. 

Articles 29 and 30 of the Law make it an offence for any person to mislead the Commission in 
the course of their duties. 

Additionally, section 6 of the Codes of Practice requires trust company businesses to 
demonstrate candor in terms of their relationship with the Commission and places various 
disclosure requirements on them. 

Article 8 of the FSL requires that a registered person, and its principals, maintain their integrity 
on an initial and ongoing basis. 

B. Action Plan 

Definition of Trust and Company Service Business 

Principle I 

173. The Financial Services (Jersey) Law (FSL) should be amended to restrict the 
exclusion of executors and administrators from the definition of “trust company business” 
so that it is not possible for offshore trust business to be undertaken by Jersey trust service 
providers as executors. 

174. The FSL should be amended to extend the definition of “trust company business” 
to specifically include enforcers, protectors and custodians and trust management and 
administration services. 

Fit-and-proper criteria 

Principle 2 

175. Key employees (below director level) of an applicant for registration as a trust 
company business should be required to complete a personal questionnaire. For fit and 
proper purposes, the Commission should treat key employees (below director level) of 
registered trust company businesses as directors. 

176. While the Commission has general powers to require information under Article 7 
of the FSL, these provisions should be amended to explicitly empower the Commission to 
seek information from applicants concerning their key (nondirector) employees. This 
could be achieved by extending the definition of “principal person.” 

177. The FSL should be amended to bring key employees within the scope of Article 
11 so that the Commission has formal powers to object to a person becoming a key 
employee. This may be achieved by bringing key employees within the definition of 
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“principal person.” The Mission notes that existing regulatory powers enable the 
Commission to exclude any person from employment by a regulated financial institution. 

Conduct of Business 

Principle 3 

178. The Commission should consider imposing a reasonable final deadline on every 
outstanding transitional trust company business (depending upon its circumstances) 
before which the transitional will have to meet the licensing criteria. 

179. The definition of financial services business in the Second Schedule of the 
Proceeds of Crime (Jersey) Law 1999 should be extended to include all trust company 
businesses. This could be achieved by incorporating the FSL definition into the Law. 

180. The record-keeping requirements in the Codes of Practice (section 3.7) are 
amended to clearly state that they apply to records of clients’ affairs, including client 
documentation. 

181. The code of practice is amended to impose a specific requirement on trust 
company businesses to maintain a policy and procedures manual. 

Authorities’ response 

Best Practice Statement for Trust and Company Service Providers 

Overview 

182. The authorities welcome the Fund’s confirmation that Jersey’s regulatory and 
supervisory framework for trust company business is consistent with all of the practices 
set out in the Offshore Group of Banking Supervisor’s Statement of Best Practice, and, in 
some respects, exceeds those practices. 

183. As noted in Volume I of the report, Jersey is one of the first jurisdictions to 
regulate and supervise company and trust service providers. This has involved 
considering applications for registration from approximately 230 trust company 
businesses, a process that has now been substantially completed. All remaining 
transitional applicants are subject to some form of regulatory action or, due to exceptional 
circumstances, have committed to a particular date to either cease trust company business 
or resolve an outstanding issue prior to licensing. 

184. A consolidated action plan, prepared by the authorities, is appended to Volume I 
of the assessment. 
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Scope of business 

Definition of trust and company service business (Principle 1) 

185. The authorities point out that the definition of trust company business was 
extensively discussed during the consultation process leading to the introduction of trust 
company business to the FSL. 

186. The Commission will, however, continue to review the scope of regulated 
activities, including the definition of trust company business, taking into account 
developments in international standards and risks presented by nonregulated activities. 

Fit-and-proper criteria 

“Key” employees (Principle 2) 

187. The authorities note that regulatory legislation already permits the Commission to 
obtain information concerning employees who are not “principal” persons (Article 8 of 
the FSL, and it is already Commission practice to require personal questionnaires for 
compliance officers and ML reporting officers. In addition, the Commission can already 
require that an employee of a licensed person be dismissed, or prohibit a person from 
becoming employed through the powers of direction (Article 20 of the FSL) or license 
condition (Article 9 of the FSL). 

188. Notwithstanding this, the Commission will review the basis for extending the 
definition of “principal” person to include a licensed person’s ML reporting and 
compliance officers, and other key post-holders (which will be specified at the time of 
consultation). Any changes proposed would be subject to a period of consultation and 
legislative approval. 

Conduct of business 

Maintenance of records (Principle 3) 

189. The authorities point out that the Companies (Jersey) Law 1991 and the Trusts 
(Jersey) Law 1984 already contain requirements for companies and trustees to maintain 
records. These requirements are supplemented by a CM0 for trust company business ant 
a Client Assets Order for investment business, which contain further record-keeping 
requirements relating to customer records. Notwithstanding this, subject to consultation, 
Codes of Practice will be amended to refer explicitly to record-keeping requirements for 
customers’ and clients’ records. 

Policy and procedures manual (Principle 3) 

190. The authorities note that the Commission also intends to revise its Codes of 
Practice to provide for maintenance of a policy and procedures manual. Codes for 
investment business, deposit-taking, CIF functionaries, and for insurance business will 
also impose such a requirement. 
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Scope of Money Laundering (Jersey) Order 1999 (Principle 3) 

191. The authorities emphasize that, while Jersey’s AML legislation, through its 
application to trust company business, already exceeds the international standards against 
which Jersey was assessed, certain persons that are regulated under the FSL are not also 
subject to the Money Laundering (Jersey) Order 1999. Subject to consultation and 
legislative approval, an amendment to the Second Schedule of the Proceeds of Crime 
(Jersey) Law 1999 will be brought forward that would extend the scope of the Money 
Laundering (Jersey) Order 1999 so that it covers all trust company business regulated 
under the FSL. 


