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At EBM/84/81, the Executive Board discussed problems that have
arisen from time to time regarding the formulation and observance of
performance criteria specified in Fund arrangements. The basis for the
discussion was the staff memorandum Reporting and Other Problems on
Performance Criteria in Fund Arrangements--Legal and Policy Issues
(EBS/84/94, April 26, 1984). That memorandum reviewed the nature
and incidence of the problems, with particular reference to cases where
members have provided incorrect information regarding observance of a
performance criterion, and outlined a number of steps that the Fund might
take to reduce the likelihood of similar cases arising in the future and
to deal with such cases as do occur.

While noting that instances of misreporting and related difficulties
are relatively infrequent, Executive Directors emphasized the importance
of firm and effective action by the Fund to contain the problem, which
could otherwise undermine the credibility of the Fund's policies on
conditionality. Among other things, it was agreed that efforts should be
made to improve the formulation and defianition of performance criteria.
If in a particular case a deficlency is discovered in the member's system
for collecting and reporting relevant information, appropriate measures
should be taken to correct the deficiency and to prevent a recurrence of
the problem in the future. In addition, Executive Directors expressed
broad support for the view that, where a purchase has been made on the
basis of inaccurate information relating to observance of a performance
criterion, the Fund should be ready in appropriate cases to call on the
member to correct the matter by a repurchase.

This memorandum follows up the earlier general discussion on this
point by .proposing specific guidelines for dealing with cases of "non~
complying” purchases, i.e., cases where it is found, after the event,
that the purchase did not comply with the terms of the arrangement because
an applicable performance criterion was not observed. The memorandum
first reviews the general principles applicable tc this situation. On
the basis of this reviéw, it recommends that the Fund adopt a policy
.under which, when the prior nonobservance is established, the member
would be called on to take corrective action in the form of a:prompt



repurchase, unless the circumstances justify an ex post facto waiver of
the nonobservance. The memorandum then discusses in more detail three
particular aspects of the proposed policy, namely, the steps leadixg up
to a finding of nonobservance, the basis on which a repurchase woulc be
called for as a result of this finding, and the circumstances in which
the nonobservance may appropriately be waived. A draft decision incor-
porating the guidelines recommended in the memorandum is attached for
cons ideration by the Executive Board.

A. General Principles

It will be useful at the outset to summarize certain relevant prin-
ciples, which were discussed at greater length in the earlier staff
memorandum:

l. Article V, Section 3(b) lays down the basic principle that a
member is entitled to purchase resources from the Fund only if the mem-
ber's use of those resources would be in accordance with the provisions
of the: Articles and with the policies adopted under them. In the case of
purchases under upper credit tranche stand-by arrangements and extended
arrangements, the established policy of the Fund is that the member's
right to purchase depends on the prior observance of certain performance
criteria specified in the arrangement, some of which are expressed in
quantitative terms while others relate to actions and measures which the
member. should take or refrain from taking during the program period.
These criteria are designed to enable the member and the Fund to eppraise,
in an objective and measurable way, the success or otherwise of the
member's performance under the program which is being supported by Fund
resources. They also serve to determine whether or not the member is
entitled to use the Fund's resources under the arrangement. 1/

. 2.. .Each individual purchase under an arrangement is at the
request of a member, but the purchase takes place only if the Fund is
-satisfied-that the relevant performance criteria have been observed
unless~-in cases where the staff is aware of nonobservance--waiver has
been sought-from and approved by the Executive Board. Given the nature
of the criteria, the Fund must necessarily look to the member for the
information .necessary to.determine observance or nonobservance. For this
purpose the:Fund establishes with the member, in the context of each
arrangement, reporting requirements and procedures, designed to provide
information that is as complete and accurate as possible regarding pro-
gress under the program and observance of the specified criteria. The
staff carefully reviews -the information provided, and makes further
enquiries if these seem called for; but if the information appears on its
face to be -consistent and complete the Fund normally has no reason to
. question its accuracy. In a very real sense, therefore, the Fund relies

1/ Although .the discussion is limited to the observance of performance
criteria, the comments apply equally to prior actions by the member on
which -a.purchase under a stand-~by or extended arrangement is conditioned,
even .though -these are not formally classified as performance criteria.



on the member for the information that will establish the member's right
to make a purchase.

3. Situations can arise in which the information available to the
Fund indicates that all performance criteria applicable to a purchase have
been observed, when in fact this was not the case. This may be because
the information provided to the Fund by the member is inaccurate in some
material respect, or because information on some material issue, such as
the introduction or modification of an exchange restriction, has not been
provided to it at all. In these clrcumstances, the member may make a
purchase which it was not in fact entitled to make under the terms of the
arrangement. When later the Fund learns the correct facts, it has a
legitimate basis for calling on the member to rectify the situation
through repurchase, unless the circumstances are such as te merit an ex
post facto waiver of the nonobservance. The justification for this does
not lie in the fact that there has been misreporting, as such, but in the
fact that the member has acquired resources of the Fund that it was not
entitled to acquire under the applicable policies of the Fund and the
terms of the arrangement. To permit the member to retain the benefit of
the transaction would be to condone a use of the Fund's resources that is
contrary to the purposes of the Fund and the provisions of the Articles.
At the same. time, it is undesirable that members should be exposed inde-
finitely to the risk that their past transactions may be reopened.
Accordingly, the earlier general memorandum proposed that corrective
action should only be required if the problem is discovered within two
years after the date of the purchase. '

4. A requirement that a member take action to correct, through
repurchase, a purchase transaction that it was not entitled to make is
not a penal action, nor does it necessarily imply any fault on the part of
the member, in a pejorative sense. It is true that the transaction would
not have occurred in the first place had the member provided the Fund with
complete and accurate information about its actions and the status of its
program. However, the member’'s failure to do this will usually be due to
a genuine mistake or misunderstanding. or because the member's officials
themselves were unaware of the facts, rather than to a deliberate decision
to provide inaccurate information or to suppress relevant information..
The Fund will need to look into the reasons for the failure, since this
will help it and the member to devise effective measures to prevent a
recurrence; but the Fund is understandably reluctant to make judgments or
motives or to attribute a lack of good faith to a member. Nevertheless,
if:in a particular case it is :learly apparent that there has been inten-
tional: misreporting, the Fund imst be ready to act firmly to deal with
this, in order to preserve the integrity of the reporting relationship
itself.

For the reasons outlined above, it is recommended that the Fund
adopt a policy decision under which, subject to the proposed two-year
limitation period, a member that is found to have made a noncomplying
purchase under an arrangement would be called on to rectify the matter
by a prompt repurchase, unless the Fund grants an ex post facto waiver




of the nonobservance. The next section of this memorandum examines the
specific elements that need to be taken into account when formulating
and implementing the proposed policy.

B. Procedures for Dealing with Noncomplying Purchases

1. The Findin& of Nonobservance

Whenever the Fund receives information indicating that a member
has made a purchase that it was not entitled to make under the terms of
its arrangement, prompt action should be taken to clarify the situation.
This will usually involve further enquiries and discussions between the
Fund staff and the member, and may require a special mission. The en-
quiries will be directed, in the first instance, to ascertaining
whether in fact there was a nonobservance of an applicable performance
criterion. Assuming this is established, it will also be necessary
before initiating any corrective action with respect to the purchase tc
examine why this fact was not brought to the Fund's notice before the
purchase occurred, and to consider the broader implications of the
nonobservance for the achievement of the objectives of the program.
This will be particularly relevant when determining whether or not to
recommend that the Fund waive the nonobservance, a question which will
often be linked closely to the outcome of consultations with the member
on measures necessary to bring the program itself back on track. As a
result of the discussions with the staff and management the member may,
of course, decide of its own volition to effect a repurchase, in which
case there would be no need to initiate formal action in this regard.

The earlier general memorandum proposed that action to correct a
past- purchase through repurchase should be required only if the purchase
had occurred within the previous two years. This limitation period
was broadly endorsed by Executive Directors. 1If a problem of past non-
‘observance exists, it will usually be discovered within a few months
after the event. However, in nearly all cases some time will be needed
for enquiries and consultetions before a definitive finding of nonob-
servance can be made. Every effort should be made to complete this pro—
‘cess as expeditiously as possible, and the member concerned will be
expected to cooperate in this regard. Even so, it might not be possible
in all cases to conclude the consultation process and make a definitive
finding before the end of the two year period. It would, therefore, be
appropriate to establish a standard procedure under which, as soon as an
apparent. problem regarding a purchase that was made within the past two
years comes to his attention, the Managing Director will promptly notify
the member and indicate the need to enquire further into the matter. The
two-year limitation period will cease to run as of the date this notice
is sent. If the member has not been given such a notice within two years
after the date of the purchase transaction, no action will be taken
subsequently to reopen the transaction.

Even where the requisite notice has been given in due time, the
member will not necessarily be called on to take corrective action: the



need for such action will arise only if, after any necessary enquiries
have been completed, a definitive finding is made that an applicable
performance criterion was not observed. As a standard practice, deter-
minations of this nature with respect to prospective purchases are made
by the staff and management. Similarly, it would be appropriate for the
guldelines prescribing the action to be taken with respect to a past
purchase to vest in the Managing Director the responsibility for making
the finding of nonobservance. Since a past transaction should not be
reopened without good reason, the Managing Director will wish to satisfy
himself that there are clear and convincing grounds for concluding that
there has been nonobservance, before making a finding to that effect. As
soon as he has done this, he will notify the member of his finding, and
submit to the Executive Board a report on the matter.

It may be asked whether the member's right to make further purchases
under the arrangement would be affected during the period between the
initial discovery of an apparent problem and the definitive finding that
there has been nonobservance, if such a finding proves warranted. It ig
considered that this right should, in principle, continue during this
Interim period: as long as the Fund is satisfied that the performance
criteria applicable to a subsequent purchase under the arrangement have
been duly observed, there would be no legal basis for interrupting the
member's entitlement to make the purchase. It will be recognized, however,
that if a doubt has arisen about the accuracy of data purporting to
establish observance of a quantitative criterion applicable to an earlier
purchase, the Fund will need to examine very carefully the data indi-
cating observance of a similar criterion applicable to a later purchase,
before permitting the later purchase to proceed. Moreover, if the
doubt relates to observance of a criterion applicable to all purchases
under the arrangement—-for example, the standard criterion relating to
the introduction of exchange restrictions—-then later purchases must
necessarily be held up until the issue has been definitively resolved.

For the reasons outlined earlier in this paper, it 1is proposed that
a finding by the Managing Director that an applicable performance cri-
terion was not observed should lead directly to corrective action, in the
form of a repurchase, unless the nonobservance 1s waived. In his report
to the Executive Board on the matter, the Managing Director would outline
the basis for his finding. At the request of the member concerned, the
Executive Board wmight in a particulavr case decide to review the Managing
Director's finding. However, in the absence of any such action by the
Board the finding would stand, and the member would be required to repur-
chase unless the Executive Board decides to waive the nonobservance, and
thereby to relieve the member of the repurchase requirement. If the
Managing Director considers that the circumstances justify a waiver, he
will include a recommendation to thizs effect in his report.

In the next section of this paper it is recommended that, if no
waiver is granted, the member should be obliged to repurchase within a
short period after the date of the finding of nonobservance. If it does
not effect the repurchase by the due date, it will have an overdue



financial obligation to the Fund, and its right to make purchases under a
current arrangement with the Fund will automatically be suspended. Given
the fact that the purchase should not have been made in the first place,
consideration could be given to including a new provision in arrangements
under which this suspension would occur as soon as the finding is made.
However, this would not be consistent with the treatment accorded to other
financial obligations that are not yet due, and would be difficult to re-
concile with the fact that the Executive Board might decide to waive the
nonobservance at any time up to the date the repurchase becomes due.

2. The Requirement of Repurchase

The policy guidelines designed to implement these proposals will need
to specify the precise period within which the member should effect the
repurchase. By analogy with the Fund's practice in the situation arising
under the CFF decision where a member has made an excess purchase on the
basis of estimated data which later prove to be materially different from
the final data, it is recommended that the member be given 30 days after
the date it 1s notified of the Managing Director's finding in which to
repurchase. In practice, the member will have been aware of this poten-
tial repurchase requirement for a substantially longer period, since the
finding itself will conclude a process of enquiry and consultation that
may in some cases extemd over several months.

The poliry guidelines will also need to specify the character
of the repurchase requirement, i.e., whether it is to coustitute a legal
obligation of the member under the Articles. In the exercise of its pow-
ers under Article V, Section 7(¢) and (d), the Fund may decide to impose
a repurchase obligation in the circumstances now being considered. 1/

1/ Articie V, Section 7(c) provides in respect of ordinary resources
subject to the tranche policies that:

“A member that has made a purchase under Section 3
of this Article shall repurchase the Fund's holdings of its
currency that result from the purchase and are subject to
charges under Section 8(b) of this Article not later than
five vears after the date on which the purchase was made.
The Fund may prescribe that repurchase shall be made by a
member in installments during the period beginning three
years and ending five years after the date of a purchase.
The Fund, by an eighty-five percent majority of the total
voting power, may change the periods for repurchase under
this subsection, and any period so adopted shall apply to
all members.”

Article V, Section 7(d) provides the Fund with similar powers in the
case of purchases under special policies, including purchases of the bor-
rowed resources under the enlarged access policy. A power to change re-
purchase periods includes the power to establish different repurchase pe-
riods, which will be uniformly applied in certain specified circumstances.




The broad scope of these powers was recognized by the Executive Board in
context of repurchases under the compensatory financing decision,
in the following terms:

"Prior to the date of the Second Amendment, the Fund did not
have the power to require a purchasing member to accept a repur-
chase obligation (other than the automatic repurchase obligations
of ‘Article V, Section 7), except as a 'term' safeguarding the
Fund's interests in cases of purchases involving the granting
of a waiver pursuant to Article V, Section 4. Since the date of
the Second Amendment, however, the Fund has ample authority to
change existing, or toc create new, repurchase obligations as it
d=ems appropriate to ensure that the use of its resources is con-
sistent with the purposes of the Fund. Thus, the Fund may, under
the provisions of Article V, Section 7(d), decide to require
members making purchases under the compensatory financing decision
in the future on the basis of estimated data to repurchase
promptly, as a matter of legal obligation, the amount of any
'overcompensation.'” 1/

A decision making it obligatcry for members to repurchase, within 30

days after -the finding of nonobservance, the Fund‘'s holdings of currency
resulting from purchases that the member was not entitled to make by the
terms of its arrangement would require an 85 percent majority of the total
voting power.

Instead of imposing a repurchase obligation, the Fund could decide
to include in the guidelines an "expectation” that members would repur-
chase within the prescribed period. This alternative technique has
been used by the Fund in a number of different situatioms, including
certain cases arising under the compensatory financing and buffer stock
decisions. A decision which incorporates an expectation of repurchase
does not require a special majority, and could be ad¢pted by a majority
of the votes cast. :

In deciding which of these alternative approaches to adopt, Execu-
tive Directors will wish to consider the differing effects of each
approach. If a member fails to carry out an obligatory repurchase by
the prescribed date, the obligation becomes overdue. Since the member
will then be in breach of an obligatlon under the Articles, it will be
liable to action by the Fund to limit the member's further use of the
Fund's resources or to declare it ineligible under Article XXVI, Section
2(b). The Fund could initiate similar action under Article V, Section 5,
on the ground that the member is using the Fund's resources in a manmer
contrary to the purposes of the Fund. In addition, by virtue of the
standard provision that is now being included in stand-by and extended
arrangenments, the member's right to make further purchases under the
arrangement will automatically be suspended, until such time as the
overdue obligation is discharged.

17 See EBM/B2/1, pp. 20-21, and Selected Decisions, Tenth Issue, p. 65.




1f, instead of imposing an obligation, the Fund pronounces a
repurchase expectation, and a member fails to meet this expectation,
this cannot lead to ineligibility action under Article XXVI. On the
other hand, it seems clear that such & failure in the circumstances now
being considered would give the Fund sufficient grounds for initiating
action under Article V, Section 5 to limit the member‘’s right to -use
the Fund's resources. 1/ In the absence of such action, the fact that
the member had failed to repurchase in accordance with the expectation
would not, in itself, serve to interrupt the member's rights to draw
under a current arrangement with the Fund. However, the Executive Board
could dectde to extend the scope of the standard provision referred to
above, so that it comes into operation not only if there is an overdue
financial obligation but also if the member has not fulfilled an expec-
tation of repurchase arising in the circumstances being discussed in this
paper.

During the preliminary discussfion at EBM/84/81, most Executive
Directors appeared to favor the establishment of a repurchase obligation
in cases of noncomplying purch- ... Given the nature and importance of
the situation requiring correction, it is considered that this would be
the appropriate course for the Fund to adopt. 2/ An analogy is found in
domestic legal systems, which normally impose on a party to a transaction
- who has received, in error, a payment that it was not entitled to receive
under the transaction a legal obligation to return the amount to the
other party, when the mistake is discovered.

3. Waiver of Past Nonobservance

Even though it has been found that a purchase did not comply with
the terms of the arrangement, the Executive Board could decide to waive
the nonobservance on an ex post facto basis. The effect would be to
relieve the member of the repurchase obligation--or expectation--that
would otherwise arise, so that it could continue to use the Fund's
resources derived from the purchase. It necessarily follows that, if a
walver is to be granted, the decision must be taken before the end of

1/ Article V, Section 5 can be invoked if, in the Fund's opinion, a
member i8 using the general resources in a manner contrary to the
purposes of the Fund. A member that has acquired from the Fund resources
which it was not entitled to acquire, and that persists in retaining the
use of these resources even after the Fund has called for their return,
would clearly be acting in a manner contrary to the Fund's purposes.

2/ The obligation would apply only to purchases made after the date

the decision creating the obligation becomes effective. This is because
Article V, Section 7(f) provides that a decision prescribing an obligatory
repurchase: period that is shorter than the period currently in effect is -
to apply only to holdings acquired by the Fund after the effective date
of the decision.



the 30-day period which, it is recommended, should elapse between the
formal finding of nonobservance and the date the obligation (or expec~
tation) arises. If the Managing Director considers that a wailver
should be granted, he would propose this, normally for decision on a
lapse~of-time basis, in his report notifying the Board of his finding
of nonobservance.

1t seems desirable to indicate in the proposed policy guidelines
the circumstances in which such an ex post facto waiver would usually be
granted, so as to assure the uniform treatment of members in similar
circumstances. If before a purchase is made the Fund is aware that a
relevant performance criterion has not been observed, it may decide to
waive observance of the criterion or, in some cases, to modify the cri-
terion, so as to allow the purchase to occur. This is the Fund's usual
practice if the deviation is minor or temporary, and the nonobservance
does not represent a substantial deviation from the program, i.e., the
program is still basically “on track”. Even where the program has begun
to go substantially "off track™, the Fund as a result of further under-
standings with the member may be satigfied that the member has implemented
or is implementing policy measures designed to rectify the problem and
achieve the objectives of the program, and may decide to modify the
original performance criteria so as to permit purchases to resume on the
basis of the modified criteria. 1t seems appropriate to apply similar
principles when determining whether or not to grant an ex post facto
walver after a purchase has been made.

In adopting this approach, the Fund should in principle limit
its consideration to the situation of the member as it was at the time
the incorrect purchase occurred. If in the circumstances prevailing at
that time the Fund would have been expected to permit the purchase to
proceed, whether by a direct waiver or following a modification of the
relevant criteria, then logically it should be ready to grant an ex post
facto wailver with respect to the nonobservance that in fact occurred. It
will be recognized, of course, that the principle must be applied with
appropriate flexibility. Except in- the case of a deviation that is
clearly minor, the decision whether to reccmmend am ex post facto waiver
of .nonobservance will often be linked with a judgment regarding prospec-—
tive future performance under the program. However, the very fact that
the question ‘is being considered after the event may often make it easier
.to reach such a judgment. I1f, for example, the member has made subsequent
purchases by the time the previous nonobservance is discovered, and these
later. purchases were themselves in full compliance with the original or
modified terms of the arrangement, this will provide persuasive evidence
that the program was not substantially off track at the time of the
.earlier purchase, and will facilitate the decision to waive the previous
-aonobservance. If, on the other hand, it is already kaown by the time
the previous nonobservance is discovered that the member has not been
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able to meet the criteria for subsequent purchases under the arrangement
and that the program is irretrievably off track, this will provide strong

(though not necessarily conclusive) evidence that it was also substantially

off track when the earlier purchase occurred, and that accordingly an ex
post. facto waiver would be inappropriate,

It was noted earlier in this memorandum that a finding that there
has been nonobservance in relation to an earlier purchase will, in the
nature of things, indicate some deficiency in the formulation or imple-
mentation of the reporting arrangements established between the Fund
and the member concerned. Neither the finding itself, nor a call on
the member to correct the matter by repurchase, carry any necessary
implication that there has been a lack of good faith on the member's
part. In some cases, however, there may be clear and compelling evidence
that inaccurate information has been deliberately reported to the Fund,
or that information which should have been reported has been deliberately
suppressed, in order to induce the Fund to approve a purchase that
would not otherwise have been permitted under the terms of the arrange-

-ment.. This evidence should be brought in an appropriate manner to the

attention of the Executive Board, since it may influence the recommenda-
tions of the Managing Director and the action taken by the Board in
response to these recommendations. Even if the circumstances are
otherwise such as to justify a waiver of the nonobservance under the
principles described above, the Managing Director may decide not to
recommcnd such a walver in a particular case if he considers that the
purchase was accompanied by misreporting that was clearly intentional
and designed to mislead the Fund.

E. Proposed Decisions

Attached for the consideration of the Executive Board is a draft
decision adopting guidelines for dealing with future cases where non-
complying purchases have been made under stand-by or extended arrange-
ments, as recommended in this paper. The introductory paragraph of the
decision outlines the circumstances in which the procedures indicated
in the guidelines will be applied, and refers also to the need to take
appropriate steps to improve the member's reporting system. Paragraph

-1.-0f the guidelines requires the Managing Director to initiate action.
.-under the guidelines, by sending a preliminary notice to the member,
_whenever evidence of an apparent nonobservance on the case of a purchase

made within the previous two years comes to the Fund's attention. Para-

.graph-2 specifies that, if a finding of nonobservance is made, the
. Managing Director will promptly notify the member and submit a report

to the Executive Board, in which he may recommend that the nonobservance

be waived. Paragraph 3 prescribes the corrective action to be taken by

the .mnember as a consequence of the finding, in the form of a repurchase
within 30 days. The paragraph has been drafted on the assumption that
the Executive Board will accept the recommendation made earlier In this
memorandum that repurchase should be obligatory, which means that the
guidelines would need to be adopted by an 85 percent majority of the
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total voting power. Paragraph 4 provides that the Fund, on a case by
case basis, may decide to waive the nonobservance, thereby relieving
the member of the repurchase obligation that would otherwise arise
under the guidelines. The paragraph indicates the circumstances in
which a waiver will normally be granted. However, as explained ir the
previous section of this memorandum, even where these circumstances
exist the Managing Director may decide not to recommend a waiver if he
considers that the misreporting which led to the purchase was clearly
intentional and was designed to mislead the Fund.

If the guidelines, as adopted, incorporate a repurchase obligation,
and the member fails to effect the obligatory repurchase within the
prescribed period of 30 days, it will have an overdue financial obliga-—
tion to the Fund. This will lead to automatic suspension of its purchase
right under any current arrangement with the Fund. A continuing failure
to discharge the obligation would, in due course, also lead to action
to limit the member's use of the Fund's resources or to declare it
ineligible under the standard procedures now being applied by the Fund
for dealing with overdue obligations. These potential conseqtsnces are
referred to in paragraph 5 of the draft guidelines.

The Executive Board may prefer to include in the guidelines a repur-
chase expuctation, rather than a legal obligation. If so, the attached
draft guidelines would need to be suitably modified, and could be adopted
by a majority of the votes cast. In this event, the Executive Board may
wish to consider two additional measures to reinforce the repurchase
expectation. One would be to add to all future stand-by and extended
arrangements a provision under which, if a member does not meet the
expectation by repurchasing within the prescribed period, its right to
make further repurchases will be suspended until the expected repurchase
has occurred. The provision, which would apply whether the purchase to
which the expectation relates was made under the same or an earlier
arrangement, would correspond to that now being included in arrangements
under which a member's right to purchase is suspended if it has an overdue
financial obligation to the Fund. The second measure would be to adopt a
standard procedure, similar to that now being followed for overdue
obligations, under which the Managing Director would be directed to
initiate action under Article V, Section 5 to limit the member's use of
the Fund's resources or to daclare it ineligible if after a certain
tire the member had still not fulfilled the repurchase expectation. If
the Executive Board considers that either or both of these supplementary
measures should be adopted, the text of the necessary decisions could
be circulated for adoption at the same time as the modified version of
the draft guidelines.
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Draft Decision

Misreporting and Noncomplying Purchases
under Fund Arrangements-—Guidelines on Corrective Action

In_a“few cases, it has been found that a member has made a purchase
under a stand-by or extended arrangement which it was not entitled to make
by the terms of the arrangement (a "noncomplying purchase”). The purchase
was pernitted'ﬁecause, on the basis of the 1nforma;;on available to it at
the ;1me, the Fund was satisfied that all performanne criteria or other
conditions anpiicable to the purchase had been obsefved, but this informa-
tion ‘later proved to be incorrect. When such a caﬁe arises in future,
steps should be taken to improve the accuracy and cnmpleteness of the
information to be reported to the Fund by the membe; under the arrangement,
and the member will also be called upon to repurcheée the outstanding
amoun; derived from the noncomplying purchase, unleg% the Fund decides
that ehe circumstances justify the member's continuen use of the
purchased resources. To this end the Fund adopts the following guide-
lines, which shall apply to purchases made after the date of this
'decision |
1. Wheneven evidence.comes to the attention of the Fund indicating
that a’ petformance criterion or othet condition applicable to an
outstanding purchase made within the’ ptevious two years under a stand-by ;
or extended arrangement may not have been observed, the Managing Director -
shall promptly inform the member concerned.

2. 1f, after consultation with the member, the Managing Director finds
that, 1n_fact, the criterion or condition was not observed, he shall

promptly notify the member of His finding. At the same time, he shall
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submit a report to the Executive Board, in which he may recommend that
the nonobservance be waived pursuant to paragraph 4 of these guidelines.
3. Within 30 days after the date of the notice referred to in para-
graph 2, the member shall be obliged to repurchase from the Fund the
outstanding amount of its currency resulting from the purchase, unless a
waiver 1s granted pursuant to paragraph 4.

4. (a) By a decision of the Executive Board, tﬁe Fund may waive the
nonobservance, in which case the repurchase specified in paragraph 3 need
not be made.

(b) A waiver will normally be granted only if the deviation from
the relevant performance criterion or other condition was minor or
temporary, or if subsequent to the purchase the member has adopted
additional policy measures appropriate to achieve the objectives of
the program supported by the arrangement under which the purchase was
made.

5. If a repurchase required under paragraph 3 has not been effected
within the prescribed period, the member's right to purchase under a
stand-by or extended arrangement shall be suspended pursuant to the
provision in the arrangement for suspenéion whenever a financial ob-
ligation to the Fund is overdue. In addition, the Fund may initiate
limitation or ineligibility action ﬁnder the Articles and Rules, in
accordance with its estab}ished procedures for dealing with.overdue

financial obligations.






