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: Introduction

o 1
Yuere is pending before the Senate a bill'/ to pro~

vide for the participation of the United States in the
International Monetary Fund (hereinafter called the "Fund")
and the International Bank for heconstruction and Devel~-
opment (hereinafter called the "Bank"). The proposal
is in the form of a statute entitled the"SBretton Woods
Agreements Act". It would authorize the President to
accept membership in the Fund and the Bank provided for in
the respective Articles of Agreement therefor contained
in the Final Act of the United Nations Monetary and Financial
Conferonco,z and would in substance enact the necessary
statutory authority to permit the United States to carry
out the obligations to be undertaken by it umier these
Agreements,
Questions

The question has been raised whether United States
participation in the Fund and Bank can be effected by an
Aot of Congress authoriging the President to sign the
Articles of Agreement or whether they are treaties that
must be made by the President, ¥y and with the advice and
consent of the Yenate. An ineldental question has also
been raised whether participation of the United States in

the Ffund and Bank will involve an unlawful delegation of

o o fh Uonc,ress - 1st Session, passed by the
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legislative power to the institutions or to foreign
countries.

Conelusion
It has been concluded (1) that the approach embodied
in the Uretton VWoods Agreements ict is authorized under
United States constitutional procedure and practices and

is in fact preferable in this case to any other form of
procedure; and (2) that H, R, 3814 and the Articles of
Agreement do not invelve an unlawful delegation of legis~
lative power.
I, - Statement of Facts

International Monetary Fund

The International Monetary Fund is open to membere
ship to the forty-five United and Associated Nations

which participated in the Conference, and to such other
countries as may thereafter be adnitted. Provision is
made for aggregate subscriptions by the original members
of the equivalent of $8,800,000,000 in accordance with
a schedule attached to the articles, which quotas are
payable at the time and in the manner set forth in the
Agreement, The purposes of the Fund are:

"(1) To promote international monetary cooperation
through a permanent institution which provides
the machinery for consultation and collabora-
tion on international monetary problems.

"(i1)To facilitate the exp-asicn and balanced growth
of international trade, and to contribute
thereby to the promotion and maintenance of

high levels of employment and real income and
to the development of the productive resources
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of all members as primary objectives of
economic poliecy.

"(iii) To promote exchange stability, to maintein
orderly exchange arrangements among members,
and to avoid competitive exchange depreciation.

"(iv) To assist in the establishment of a multilateral
system of payments in respect of current trans-
actions between members and in the elimination
of foreign exchange restrietions which hamper
the growth of world trade,

"(v) To give confidence to members Ly making the
Fund's resources available to them under adequate
safeguards, thus providing them with opportunity
to correct malad justments in their balance of
gayments without resorting to measures destruc-

ive of national or international prosperity.

"(vi) In accordance with the above, to shorten the

duration and lessen the degree of disequilibrium
in the international balances of payments of
members."3/

The Tund is an integral psrt of a program to further
international trade and to improve general economic condi-
tions with special emphasis upon stability of exchange rates
and the avoidance of wnilateral and discriminatory exchange
practices, Members are required to state the par value of
their currency in terms of gold and to agree to :eltriot
their freedom to make changes in exchange rates.” A pool
of gold and currencies of all members is to be created through
the subscriptions of the quotas, which will be available

under preseribed conditions to members requiring’ the currency

3 Article-I, Articles of Agreeuent of the Fund,
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of other members to meet temporary shortages of exchange,

This pool is to be strengthened through various provisions,

including the requirement that members repurchase their
own currency from the I’u:ﬂg/ and that certain charges be
incurred by members using the Fund to acquire foreign
oxchnng,o.z/ Special action is authorized in the event
that the holdings of the Fund of the currency of any
member should become sclrce.'a'/ Members are required to
avoid restrictions on current international payments

end discriminatory currency practicess Provision is
made for a Board of Governors, Executive Directors and

a Managing Director and staff in whom fhe organigation's
powers shall be vutmlE /and for the extension of certain
privileges and immunities to the Fund and its officers
and mployou.l The Fund may require members to furnish
it with such information as may be essential to its
oporatiom.lz The Fund is to deal only with govermments

18/
or their agencies” and each member shall designate its

B/ Article V, ﬁ%uon 8, 1bid.
Article V tion 7, 1Bid.
Article V, Section 8, ITId.
Article ¥v:iI, itid.

Article VIII, 1Did.

Article 111, {51,

Article IX, iDId,

Article VILI, Section 5, ibid.
Article V, Section 1, ibid,

1

HeHS e




~5=
central bank or other acceptable institution as a deposi-
tory for the Fund's holdings of its eurrenoy.wmy member
uay withdrew from the Fund at any time by transmitting
& notice in writing to the Fund at its principal office;
withdrawal shall beoomeffeotivié;n the date such
notice is received by the Fund, Provision is made for
amendnents to the Articles of Agreement, the acceptance
of the United States being required in all cases and the
acceptance of all of the members being required in the case
of any amendment modifying (a) the right to withdraw from
the Fund; (b) the provision that no change in a member's
quota shall be made without its consent; and (¢) the
provision that no change may be mie in the par value
of a member's currency except on the proposal of that
mmber.w The Agreement is to enter into force when it
has t_)oonv signed on behalf of governments having 65% of
the totd of the quotas, Each government becoming a
member shall at the time of signature deposit an instru-
ment setting forth that it has accepted the Agreement in
accordance with its law and has taken all steps necessary
to enable ii".’ to carry out all of its obligations under the

Agreement., At the time it comes into operation, the

'.]l%/ Article XIII, Section 2, ibid.
Article XV, Lbid. e

I'?/ Article XVII, 1bid.

I7/ Article XX, Sections 1 end 2, ibid.
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Fund shall request each member to communicate the par
value of its ourrency and the parity must be agreed be-
tween the Fund and the n-borl.m Provision is mace for
compulsory arbitration of disputes arising between the Fund
and a member which has withdrawn and between the Fund and any
member during liquidation of the li‘und.l9
International Bank for lieconstruction and Devel opment

The International Bank for Reconstruction and Develop-
ment is open to membership only to members of the Fund.io/
It bhas an authorized capital stock of $10,000,000,000 of

which $9,100,000,000 is open for auhuriptéon by the

countries participating in the Conference. The sube
soriptions are payabls in the manner set forth in the
Agreement which provides in effect for the postponement
of the payment of 80% of the value of each country's sub=
soription until needed to meet obligations incurred in
the operations of the Btnk.zz The purposes of the Bank
are as follows:
"(1) To assist in the reconstruction and devel
ment of territories of members by facilitating

the investment of capital for produstive
purposes, including the restoration of economies

%? Article XX, Section 4, ibid.

/ Article XVIII, ibide —

20/ Article II, SectIon 1, Articles of Agreement of the Bank,
Article II, Section 2 Schedule A, ibid.

zZ/ 3-8, <

Article II, Sections ibid.
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"(iii)

"(iv)

"(v)

.7.

destroyed or disrupted by war, the reconversion
of productive facilities to peacetime needs and
the encouragement of the development of produc-
tive facilities and resources in less developed
countries,

To promote private foreign investment by means
of guarantees or participations in loans and
other investments made by private investors;
and when private capital is not available on
reasonable terms, to tupflemcnt private invest~
ment by providing, on suitable conditions,
finance for productive purposes out of its own
capital, funds raised by it and its other
resources,

To promote the long-range balanced growth of
international trade and the maintenance of
equilibrium in balances of payments by
cneoungin% international investment for the
development of the productive resources of
uembers, thereby aasisting in reising pro-
ductivity, the standard of 1i and condi-
tions of favor in their territories.

To arrange the loans made or guaranteed by it
in relation to international loans through
other channels so that the more useful and
urgent Yrojaetl large and small alike, will be
dealt with first.

To conduct its operations with due regard to the
effect of international investment on business
conditions in the territories of members and,
in the immediate post-war years, to assist in
bringing about a smeoth transition from a war-
time to a peacetime economy."23/

The Bank is likewise & part of the program to promote
world trade and full employment, primarily through
encouraging and providing for the international flow of

long=term capital. The resources and facilities of the

Bank are to be used exclusively for the benefit of members

with equitable consideration to pro jects for development

28/ Artiele I, idid,
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24/

emi projcets for reconstruction alike. The Pank may
make or facilitate loans (a) by making or participating
in direet loans out of its own funds; (h) by making or
partieipating in direct loans out of funds raised in

the m.tz-;;t of & member; or (e¢) by guaranteeing private
loans, ™ However; the Bank may not have outstanding
guarantees, participation in loans and direct loans in
excess of one hundred percent of the unimpaired subseribed
capital, reserves and surplus of the Bi.n.]':..26 Similar pro-

visions are made in the case of the Bank as in the case

27
of the Fund with reference to organization and mgnont,—/
28/ 29/ 30/

privilagelsind immunities, depositori;:, withdrawal,
mndmentés signature of the Agreement™ and arbitration of
disputes,

In summary, the purposes of the Fund and the Bank
taken together are to facilitate the most rapid return to
normal economic conditions after the war; to provide for
increased employment and trade through making productive

loans to devasted and undeveloped countriesj to prémotn

%g/ Article I, ibid.

ZB/ Article ﬁ Cection 1, ibid.
Article III, Section 3, Tbld.
/ Article V ;.b

m/ irticle vh—rsm.
SJ Article V, Section 11, ibid.
Article v Section 1, Ibid.

# Article VIII md.
”/ Article XI, i

33/ Article IX, 1DId.
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exchange stability and thereby to provide against unilateral
and diseriminatory exchange practices; and in general to
facilitate the expansion and growth of international
trade. These purposes are closely related to, or are
projections of, other measures which the United States
Government has taken in recent years, either on its own
initiative or in comcert with other nations, in the field
of international economics and finance, The Tripartite
Currency Stabilization Agreement of 1936, the bllatorl%s
stabilization agreements with a number of other countries,
the Heciprocal Trade lgrcumontigg/;rOErtu and the Inter~
national Silver ‘greement of 1936,22/ anong others, relate
to these purposes. The so-called Lend-Lease Lntse and the
mutual aid agreements entered into under the authority
thereof have provided during the war for cooperative
action between the allied countries and the pooling of
their resources to the utmost extent in the prosecution

of the war, Article ViI of the mutual aid agree~

Federal Reserve Bulletin, Oct. 1086, p. 760,
Reports of the Secretary of the Treasury 1933, 1941,1942,
48 Stat.. 943.«

38/ Ue Se Executive Agreement (63),

38/ Us Se Co title 22, sec. 411-423,
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mentigg/ recognizes and stresses the necessity of eon=
tinued cooperation between these allies in the field of
international economics to promote high levels of employ-
ment and free movement of trade., The United Nations Relief
and Rehabilitation A&niniutr;tion?o has been oreated as
the first step towards the restoration of the economies
of the countries which have veen devastated during the
war; although humanitarian motives have to a large extent
dictated our participation in this organization, the

economic factor has repeatedly been emphesized as an

39/ A typleal example is the mutual aic agreement with
Great Pritain (U.S, Executive Agreement Series 241)
signed Febru 23, 1942, Article VII of this agree=-
ment provides in part as follows:

"In the final determination of the benefits

to be provided to the United States of Anerica
by the Covernment of the United Kingdom in re-
turn for aid furnished under the Act of Congress
of March 11, 1941, the terms and conditions
thereof shall be such as not to burden comaerce
between the two countries, but to promote mutually
advantageous economic relations between them and
the betterment of world-wide economic relations.
To that end, they shall include provision for agreed
action by the United States of America and the United
Kingdom, open to participation by all other countries
of like mind, directed to the expansion, by appropriate
international and damestic measures, of produetion,
nmfloymant, and the exchange and consumption of goods,
which are the material foundations of the liberty and
welfare of all peoples; to the elimination of
forms of disceriminatory treatment in international
comnerce, and to the redustion of tariffs and other
trade barriers; and, in genersl, to the attainment of
all the economic objectives set forth in the Joint
beelaration made on August 14, 1941, by the President
of the United States of America and the Prime Minister
of the United Kingdom."

40/Public Law 267 - 78th Congress, approved Mareh 28, 1544.
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important consideration, particularly in dctenii?ing the
large size of the United States' contribution.,™ The Export-
Import Bank has in recent years played an important role
in furnishing capital to the other American Lepublics to
facilitate sound and productive industrial development
in those countries and thereby to increase their economie
potential as trading nations; so successful have been
its operations that a sirong demand has been created
for the extension of the lending powers of this Dank as a
complement to the activities of the International Bank
for leconstruetion and Development. -

The United States has taken the lead in the creation
of the Fund and the Bank in order to further, through
international cooperative action, objectives which this
country has been striving to attain for years. It is
impossible therefore to consider the pending legislation
without taking into account the other steps which have

been taken by this country to make this program effective,

41/ See, for example, Hearings before the Committee on
Foreign Affairs, House of Representatives on H.J.Hes, -
192, 78th Congress-lst and 2d Sessions, and clﬁccially
statement of Herbert li, Lehman, p. 126, that "Economic
aid to the liberated countries is essential to the long-
term security of all countries. The interdependence o
all countries is such that it would imperil the prosperity
and security of all if the areas liberated Ly our armies
continued rife with unemployment, unrest, inflation,
disease, and other consequences of economic %
disorganization."”

42/ See, for example, "America's New Upportunities in World

Trade", Nationni Plannin; aAssociation, Nove 1944, p. 70.
Se 1181 and H. R. 3490, 79th Congress, lst Session.
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11, = Powers of Congress
The subject matter of the pending legislation re-
lates directly to powers which unier the Constitution are

vested in the Congress, Article I, “eotion 8, of the
Constitution provides that "the Congress shall have
power *## to coin money, regulate thevalue therecf, and
of foreign coln, and fix the standard of welghts and
measures", DBy virtue of thls provision, legislative
authority in the fleld of banking and currency and
foreign exchange is vested Jjointly in the louse of
Representalives and the Senate, The subjeet of the bill
is also directly related to other clauses in Section 8
of ‘rtiele I of the Constitution, including those
which provide tiat the Congress shall have pawer "to
vorrow money on the credit of the United States” and "to
regulate commerce with foreign nations",

Under the banking and ocurrency powers of the Congress,
a pattern of highly complex and interdependent legislation
bhas Leen built up during the Listory of o:r country whieh
forms the basis of our present national currency and credit
strusture. A recent article by iyres 5. Mclougal and

43
Asher Lans notes this developuent and statles:

"An intricate network of intermeshing
legislation has been bullt upon the monetary and
ocurrency powers of Congress. It haslony been rec-
onized that Congress's monetary powers subsumed
control over the relations between domestic and
foreign currency.”

Teatles and Lon.ressional-.xeculive or Presicential

&
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These laws provide, among other things, for the national
banking system; the coinage and recoinage of metal; the
cireulation and redemption of notes; and the powers of

the Secretary of the Treasury with reference to these
matters. Of particular significance, as related te

the pending legislation, is the series d vitally

important statutes which have been adopted during the

last 35 years to keep pace with the increasingly .
complex financial problems of the twentleth century

and the drestic change of the position of the United
States in relation to the rest of the world in matters

of industrial development and financial power, The
Federal Reserve Act of 1913'_‘!:2/ the Banking Act of 193#/

T 7.5.C, title 12, sec, 21 et seq. and sec. 221 ot seq.

end title 81, sec. 811 et™Seg, An interesting™P. l{Oll
in comnection with the general subject of this memorandum
is contained in sec., 812 of title 31, as follows:
"International monet conference comuissioners.
Whenever the President ol the ates 8
determine that the United States should be represented
at any international conference called the United
States or any other country with a view to securi
by internations] agreement a fixity of relative value
between gold and silver as money bey means of & coumon
ratio, between these metals, with free mintage at such
ratio, he appoint five or more commissioners to such
international conference; and for compensation of said
comnissioners, and for all reasonsble expenses con-
nected therewith, to be approved by the Secretary of
stat:a including the iroportion to be paid by the

United States of the joint expenses of such con-

:l’orugoo, the sum o{ $ 0(.",000i grdao(;;:h 3 o:ig; as

may be necessary, is appropriated. . 3, ’

Ce 376’ ll, 29 Stat. 6&.3’2
Thus it sppears that nearly 50 years ago Congress had
antiecipated the necessity of an internatio mone tary
conference to secure "international agreement” with refe
erence to certain of the proBlems with which we are gen-
erally concerned here. The fact that this provision is
contained in legislation dealing with the most basie
aspects of our domestic curreicy system is consistent
with the thesis herein maintgined.

45/ % Sttt. 251.
B/ 43 Stat. 162.
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and the Banking Act of 1936&2/ have been lesigned to
strengthen our national banking structure in the 1ight
of present day nceds. Flexible powers have been granted
to the executive to enable it to deal with finaneial
problems of an emergency nature, including prohioms of
an international ohnrmterg

More directly related to the problems with which
the current legislation is concerned are a series of

financial statutes enacted since 1933, Thus, Title III

47/ 49 Stat, 684

48/ See, for example, Sec, 2 of the Act of March 9, 1933,

43 Stat, 1) providing that: "Durin; tisze of war or during
any period of national emergency declared by the President,
the Preslident may, through any agency that he aay designate,
or otherwise, investisate, regulate, or prohibit, under
such rules and regulations as he may preseribe, by means of
licenses or otherwise, any transactions in foreizm exchange,
transfers of credit between or payment by banking institutions
ag defined by the President, and export, hoarding, melting, or
ear-marking of gold or silver coin or bullion or eurrency, by
any person within the United States or any place subject to
the jurisdiction thereof; and the President may require any
person engaged in any transaction referred to in this sub~
division to furnish under ocath, complete information relative
thereto, including the production of any books of acecount,
contracts, letters or other papers in conneetion therewith
in the custedy or conirol of such person, either before or
after such traasaction is completed,” Under these powers,
executive orders have been i-sued relating to the export of
gold coin and to transactions in foreign exchenge (Executive
Orders 6200 and 6560, Jammary 15, 1934) and with respeet
to the entire wartime system of blocking of eredits and
regulating foreign exchange transactions (Executive Order
8309, April 10y 1940, as amended).
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of the Agricultural Adjustment Act of 19334—9/ authorizes

the Secretary of the Treasury, in conjunction with the
Federal Reserve Danks, to undertalke extensive credit
operations in the event, amons other things, that "The
President finds # # # that the foreign commerce of the
United States is adversely affected by reason of the
depreciation in the value of the currency of any gowrnment";
and also, in such event:

"By proclamation to fix the weight of the gold
dollar in grains nine tenths fine and also to fix the
weight of the silver dollar in grains nine teaths fine
at a definite fired ratio in relation to the gold
dollar at such amounts as he finds necessary from
his investigation to stabilize domestioc prices or
to protect the foreign commerce against the adverse
effect of depreciated foreign currencies, and to
provide for the unlimited coinage of such pold and
silver at the ratio so fixed, or in case the Govern-
ment of the United States enters into an'agreement
with any goverument or governments under the terms
of which the ratlo between the value of gold and
other currency lssued by the United States and by any
guch govermaent or governments is established, ihe
President may fix the weight of the gold dellar In
accordance with the ratio so agreed upon, # # # "

The Gold Reserve Act of 1934.92/ as noted below, made
further extensive provision with reference to our monetary

structure and the foreign exchange vil ue of the dollar,

49/ 48 Stat, 81, Slg These Srovislona were not affected by
decision of the Supreme Court in United States v, Butler,

297 U.Sel.
@/ 43 Stat-,-. 33?1
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The Silver Purchase Act of 1034%Y cythorised the Sesretary
of the Treasury, among other things, to "purchuse silver at
home or abroad”, snd "to investigate, regulate or prohibit + # @
the Importation or exportation of silver", The Act of
July 6, 19395—2/ also made important provisions with
reference to silver and continued the President's authority
under Seetion 10 of the Gold Reserve Act,

Important provisions with reference to the national
ecredit strusture are contained in the Reconstruction
#inance Corporation Aot,é'-?'-/ as subsequeantly esmended, and in
the legislation with respect to the Export-Import Bank;ésl
In recent years, the Reconsiruction Finance Corporation,

In conjumetion with the Seeretary of the Treasury, has

been authorized to finance the operations of other corpora=
tions having Liportant foreign sctivities, including the
Defense Supplies Corporatio., the letals Reserve Corporation
and the Rubber Reserve Gorpuratlonaég/

The effect of these statutes on the international
economic relations of the United States has Leen very
graut; The enormous economic power of the United States

results in profound reverberations throughout the eeconomie

51/ 43 Stat, 1178,

52/ 58 Stat, 998,
58/ 47 Stat. 5.
40 Stat., 4.

55/ 55 Stat, 248,
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and finangial world whenever a major change is made in our
domestic policy with reference to monetary mattern; Since
the dollar iz today the leading medium in the world for
the settlement of international transactions, any aetion
to revalue the dollar in relation to pold, for example, is
a matter of the greatest consequence to other nations,

In other words, it is iapossible for the Congress
to exercise its legislative powers in the £1sld of banking
and currency to any Important degree without aifecting our
foreign relations, By the same token, it is impossible
for the Congress to legislate on monetary matters in the
international field without taking into aceount the
policies emunciated by Congress and the legislation
enacted in the domestic field., The two fieslds are so
closely related in fact as to be inseparable, It would
be practically out of the question to attempt to draw
the line between a purely "domestic" and a purely "foreign"
monetary matiter, It would likewise be extremely difficult
to maintain, it ic sublmitted, that legisglation in the
monetary field 1s beyond the scope of the powers of
Congress simply because such legislation is related to, or
is designed to effectuate, an international agreement in

this field,




- 18 « |
The Cold Reserve Aet of 1934 is a signifisent landmark
in the history of our domestic monetary structure and the
reserves behind this country's currency, Elaborate
provisions are contained therein with reference to such
matters as reserves against deposits and clireulating
notu; tha authority of the Federal Reserve banks with
respect to note issues; Federal control over gold nsomn;
the coinage of {_;Old; and the redemption of circulating
notesy But one of the most important sestions ia this
historic Act, which deels with our domestie currency
structure, is Section 10 thereof providing that "for the
purpose of stabillzing the exchange value of the doller,
the Secretary of the Treasury # * # ig authorized # # #
to deal in gold and foreign exchanpe # # * *, and
ereating a fund of $2,000,0005000 for this purposo.ﬁ/
Under t.is seetion, which was enacted pursuant to
power of Con ress with reference to monetary matters,
the Secretary of the Treasury has carried on extensive
stabilization operations tirough dealings in foreign
exchange, With the approval of the Presideat, he has

entered into a number of bilateral stabilization agroemnta.y/

56/ 48 stat, 341
87/ Reportsof the Seoretary of the Treasury 1998, 1941, 1942,
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In 10864 acting under this authority, the Seeretary of
the Tr;euury entered iato a stabilization agreement with
the other leading finanelal nations of the world.>%/
This agreement was desi ned to accomplish many of the
surposes of the International Monetary Fund with which
we are concerned here. It was an effort to deal through
international agreement with monetary problems of pressing
domestle concern, It was fully within the power of the
executive branch to enter into under the Gold Reserve
Aet, ond no further legislative sanetion was raquirad;
Congress approved this action by implication when it
renewed the authority after its attention had been called
to the executlon of the agreements, So closely was the
1936 agreement and the stabilization fund created under
Sectlion 10 related to the purposes of the proposed
Interaational Monetary Fund, that it is proposed to
utilige the stabilization fund, to the extent of 90%,
to meet in part the expenses of the United States
subscriptions under the pending bill, Alsgo compare the
International Silver Agreement of 1938, entered into
under the authority of Title III of the Agricultural
Adjustment Act of 1933;.5—9/

gg/ Federal leserve Bulletin, Oct. 1030y ps 760,
59/ U8, Executive Agreements (63),
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The Export-Import Bank is a domestic mstltntion
ereated by Congress to further the foreisn trade of the
United States, It is authorized to "discount notes,
drafts, # # # for the purpose of aiding in the financing
and facilitating of exports and imports and the exchange
of comnodities between the United States # # # and any
foreign comntry or nationals thereof, and, with the
approval of the Secretary of the Treasury, to borrow money
and rediscount notes, drafts, * # % for the purposes
aloresaid" .@/ Its principal purpose is in substance to
ai;l United States exporters to obtain access to markets
in foreign countries and it performs numerous baaking
functions to this end, Under its powers it also enters
into agreemenis with other countries, Some of these are
primarily of a finsncial character similar to the
operations which the Fund may undertake, An example o
this type of operation is the so-called “Hull=Aranha"
Agreement of lMareh 8, 1939,6—1-/ whereby, among other things,
the Export-Import Dank agreed to extend acceptance credits
to the Banco do Brasil in the amount of approximately

$20,000,000 for the speeific purpose of lncreasing trade

80/ 49 Stat, 4.
81/ Department of Btate Press Release, March 11, 1939,
Vol, XX3 Nog 498=<Publication 1807,
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between the United States and Bregzil. In this agreement
the Export-Import Bank also agreed:

"to aid in improving Dragil's transportation
facilities and the development of her other
domestlc undertakings desimmed to increase the
productive capacity of the Drazilian nation and
her trade with the United States /By cooperating’
with Anerican manufacturers and exporters /[Fad
through/ the extension of credits of a tenor
caleulated to enable the Goverrment of Brazil and
the Banco do Brasil to create the necessary ox=
change without disrupting normel purchases from
the United States, or too rapidly doinlotlng
Brazil's supply of foreign exchange,

Under this provisio:, eredits have since been extended

to Bragil for these purposes.aj/ In this respect, the

82/ See statement of Warren Lee Plerson, Preosident of
Export-Import Bank, before the Subcommiitee of the
Comaitiee on Appropriations of the IHouse of Representatives,
May 12, 1944:

"The Export=-Import Bank of Wash! ~ton was
created in 1934 with broad banking rs %o
facilitate exports and imports and the exchange
of commodities between the !mited States and the
governnents, agencies, and natimails of other
nations, To further the development of ‘the foreign
trade and the expansion of world markets of the
United States, the Congress in September 1940
inoreased the lending authority of the bank in
order to enable it to make loans, iater alia, to
develop the resources, stabilize the ecomomy,
and assist in the orderly marketing of products
in the countries of the Western Hemisphere,

The bank is authorized to have outstanding at
any one time loans or other obligations te it
ageregating not in excess of $700,000,000,

" & » \
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Continuation of footnote §2/:

“# % % Ag an example, it might be pointed
out that under the $45,000.000 credit to the
Bragilian steel plant, the bank has opened
letters of ocredit and made individual comait-
ments to cover more than 6,000 orders which have
already been placed in the United States.

Up to the preseat time this loan has involved
over 5,000 individeal disbursements and before
the full credif has been utilized there will
bave been a total of more than 80,000
transactions, Similar situations prevail

in many other credits of this type.

"There are at present on the books of the
bank 120 loans and comnitments involving 28
foreign governments or the agcencies or nationals
thereof. Also the bank has at present entered
into 28 contracts with 31 United States banks
pursuant to whiech letters of credit are opened
or disbursements made from time to time as
purchases are effected from the United States."
(Foreisn Economic Administration Appropriatim -
Bill for 1945, Hearings, 78th Congress~-

Znd Session)
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funotlmi of the Export-Import Bank are similar to the
operations of the proposed International Bank and are
designed, so far as this country is concerned, through
the making of productive loans, to stimulate industrial
development in foreign countries and thereby to facilitate
expansion of United States forein trade. The Export~
Imp&t Bank is therefore & domestic organization, created
by domestic legiclation, under the powers of Congress, but
which has important implications with reference to owr
foreign relations,

In the pattern of the legislative acts referred to
above and International understandings carried out under
their authority, the Bretton Woods Agreements and the
pending legislation fit as & projection of what has gone
before, So far as this country is concerned, the purposes
of we Fund are related to and an extension of the funda=
mengal purposes underlying Title III of the Agricultural
Ad justment Aet, of Seetion 10 of the Gold Reserve Ast, of
the bilateral stabilization agremments, and of the
Tripartite Stabilization Agreement of 1936 entered into
thereunder, as well as of certain of the financial _
operations of the Export-Import Bank, The purposes of

the proposed International Bank are similar in many
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respects to those of the Export~Import Bank and the two
would in operation complement each other so far as thh
country is concerned, the Export-Iumport Bank asting in
situationsof special interest to the United Sﬁtos. To
the extent that the International Bank will provide for
agsistance in the reconstruction of countries devastated
by war, its purposes are also a conlinuation of the purposes
of the Congrees in authorizing our participation in the
United Nations Relief and Rehabilitation Adainistration,
In fact the proposal for the International Bank is
gsinflar in some respects 130 proposals which were discussed
in the House of Representatives during the consideration
of the UNRRA legislatiom, providing for United States
participation in foreign loans for reconstruction purpoau.ég/

It is true that in one important respeet the purposes
of the pending legislation are ﬁomhtont with existing

law, nanely, with the so-called Johnson ActSd which imposes

63/ H.J.Res. 228, "To provide for a central reconstruction
to be used in joint account with foreign goveraments

for rehabilitation, stabilization of ecurrencies, and

reconstruction, and for other purposes”, 78th Congress-

2nd Session, introduced February 1, 1944, The proposal

was discussed during the debate on UNiRA, January 20, 1944,

90 Congressional Record 491 et seq.

64/ 48 Stat, 574, "An Act to prohibit finaneial transactions

with any government in default on its obligations to the

United States,”
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restrictions upon the power of persons or entities in
the United States to lend money to foreign govermments
in default to the United States, A similar provision
is 1ikewisze contained in the legislation ereating the
Export=-TImport Ba.nk.?—g/ This fact, however, re-enforsces
rather than detracts from the argument that the power of
Congress 1s Involved in this legislation, The Johnson
Aet 1s legislation enacted in this field by Congress
under the powers which are involved here, It is so
intimately related to the subject matter and purposes
of this legislation that its continued existence in
unmod if ied form might raise questions as to the ability
of the United States to partisipate ia the Pand, = It has
important effects upon the foreign relations of the
Uriited States in a negative sense, if not in the positive
senge that the pending legislation has such effect, It
.ia consequently proposed in this legislation to mollify
the Johnson Aet in the light of present day exigencies and
the aims and purposes of the Bretton Woods legislation,
Without entering into the frequently debated field of
non-self~executing treatiesy it i: subunitted that since
the Senate alone is not in & pesition to modify ihl'polloy

85/ 40 Stat, &
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get forth in the Johnson Act, its existence on the statute
books of the United States makes it desirable for the
review of this policy as applied to ouwr participation
in the Bretton Woods Agreements to be made by the Congress.

With reference to the power of Congress under the
commerce clause of the Constitution, it has been noted
above that the Bretton Woods Agreements have important
effects in this field and on the policies which this
Government has pursued for the purpose of promoting the
foreign trade of the United States. While it is customary
to emphasize the financial aspects of the Fund and the
Bank, their importance with reference to American foreign
commerce is very great, The provisions of the Fund Agree-
ment relating to the avoidance of restrietions on current
payments and diseriminatory currency practices, and with
 pespect to convertivility of foreiga=held balancess
among others, are designed to facilitate commercial
intercourse between nations, These are provisions on
which the representatives of the United States Government
in negotiating the agreements have placed great Importance
as they did upon the statement to the effect that among
the purposes of the Fund is the purpose "to facilitate the

expansion and balanced growth of International trade"
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Viewed in this sense, therefore, those agreements form
an important extension of the underlying purposes of the
Trade Agreements Act of 1934@/ and should be considered
in conjunction therewith, As stated by Pros‘idtnt :
Roosevelt in hls messapge to the Congress recommending
the passage of the Bretton Woods legislation:

"It is time for the United States to tale
the lead in establishing the principle of
economic cooperation as the foundation for
expanded world trade. We propose to do this,
not by setting up a super-government but by
international negotiation and agreement,
directed to the improvement of the monet
institutions of the werld and of the laws t
govern trade. We have donec a zood deal in those
directions in the last 10 years under the Trade
Agreements Act of 1034 and through the stabillza-
tion fund operated by our Treasury, But our
present enemiecs were powerful in those years too,
and they devoted all their efforts not to inter-
mational collaboratio:, but to autarchy and
economic warfare, When victory is won we mast
be ready to po forward rapidly on & wide front,
We ell lmow very well that this will be along o
and complicated business." 57/

In sumworizing this point therefore, it 1s submitted
that the Bretton Woods legislation affects importantly
powerg of Congress in the field of banking sad currency
and comaerce among others. Although it may be argued
that any international treaty or agreement may have such

effeot with respect to existing laws, there are few

08/ 48 Stat. 048.
87/ 79th Congress = lst Session = H.,R. Document No, 70.
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examples of an international agreement which affects so
intimtely the powers of Congress in such important
fields or which so direetly affects such a complex
pattern of legislation already enacted and Congressional
policy already enunciated, For the foregoing reasons %
is submitted that unless Seetion 2 of Article II of the
Constitution provides the only method, namely, the
treaty power, under which the United States can proceed
to enter into international arrangements of this nature,
the Bretton Woods Agreements Act may constitutionally
and in faet preferably be submitted to Congress in the
form presented,
C Ak BE 3R BB B N

With this in mind, it is das.*ra.ble to male a brief
exanination of instances of foreign negotiations in
which apparently the faet that a particular international
act affected a legislative power vested in the Congress
was deemed to over-ride, or present a preferable alternative
method of procedure to, the treaty power., It is important
in this connection to note that since the imauguration of
our constitutional govermment, the executive agreement
has played a leading part in our international relations;

Between 1789 and 1944 nearly 1500 executive agreements
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have been effected while, during the same period, the
United States entered into only about 850 treatiel.gg/

A few ocutstanding cases of this nature are as
follows:

1. Commerce and Navigation - As early as 1815, the

Congress was concerning itself with problems incident to
reciprocal rights with reference to commerce and
navigation. In that year a ltatutogg/ was enacted
repealing provisionsof earlier statutes imposing on

ships or goods imported in them duties that were dis-
eriminatory as compared with vessels of the ﬁhitod States
and their cargo, provided that sueh repeal should take

effect in favor of eny foreign nation whenever the

President should be satisfied that the disecriminatory

duty of such foreign nation as applied to the United
~States had been abolished. These provisions were extended
in other closely related acts of Congron:.zg/ Under the
authority of this legislation the United States completed
an arrangement with AuatriaZL/ providing for equality

of treatment for the vessels of each nation in the

other's ports.

In 1830 Congress enacted lsgislation providing for
equality of treatment with reference to commerce and
R¥iiote by hiwin Borensrd, Congressionsl Record (Deir)
March 9, 1945, p. A.1208.

9/ 8 Stat. 224.

(4
EE? 4 Stat. 2 and 4 Stat. 308.

3 Miller, 521.
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navigation between the United States and Great Britain
and certain of its colonial pOIl.llioanE/ under which
President Jackson subsequently proclaimed, after
negotiations with the British Government, an arrangement
in relation to trade between the United States and British
pououionl.?—s/ Under tlis general authority the United
States during the years 1884-1888 entered into s series
of agreements with Spain for the elimination of dis-
eriminatory customs duties and establishment of national
treatment of shipping with respect to Cuba, Puerto Rico
and other Spanish polaonlions.ZQ/ Likewise in 1925,
the United States and Finland entered into en agreement

providing substantially the same nattcrs.zg/

2. Postal Treaties = A notable example of the

exercise of Congressional power in the foreign field

concerns postal arrangements with foreign countries under
the power of Congress "to establish post offices ani post
roads", In 1872 the Congress enscted a statute which
prOfldcd in part:

"that for the purpose of making better postal
arrangements ufth foreign countries, or to
counteract their adverse measures affecting our
postal intercourse with them the Postmaster
General, by and with the advice and consent of

the President, may negotiate and conclude postal
treaties or conventions, and may reduce or increase
the rates of postage on mail-matter conveyed be-
tween the United States and foreign countries." 78/

4 Stat. 419

4 Stat. 417

2 Malloy, 1680,1681,1688,1684,1685. See MeClure,
International Executive Agreements (1941) p.60.

7 . reazg r
__/ 17 Stat. 3,304,
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Under this authority President Grant in 1874 entered into
a "Treaty concerning the formation of a General Postal
Union", which provided for an extensive system of regu-
lation of postal rates and transmission of correspondence
on a multilateral basis and for the organization of the
General Postal Union and of a congress of plenipotentiaries
to meet every three years to consider changes in the
system of the Union.?/ Although the “treaty” dealt
comprehensively with a vital aspect of our economic and
social relations with virtually all of the nations of the
world, it was not required to be submitted to the Senate

for its advice and consent in view of the specific action
of the Congress in authorizing the exeoutive to enter into

such treaties. Presumably the reason for this oouric of
action on the part of the Congress was the fact that

matters relating to the transmission of mail to and

from foreign countries was intimately related to domestiec
postal matters for which the Congress had made provision
under its constitut ional poworl.zg/ The same practice

777 19 Stat. 577. The name of the organization was later
c ed to the Universal Postal Union.
78/ See opinion of William H. Taft, Solicitor General of
@ United States, passing upon the practice followed in
entering into "postal treaties" in which he stated:
"Foreign mail is so closely connected with a proper system
of inland mail as that the power to organize and caryy on
a general post-office system would seem to imply a power
to organize, in comnection therewith, a system of foreign
mails, and, in the maintenance of such a system, a power
to conclude contracts with the post-office departments of
other countries”. (19 Op, Att. Gen. 518, 520).




- 32 -
has been adhered to practically without exception in
connection with our negotiation of postal arrangements
with foreign nations. In 1834 the authority granted by
the Act of 1872 was renewed and the Postmaster General

was authorized:

"by end with the advice and consent of the
President /Rg/ negotiate and conclude postal
treaties or conventions and # # # reduce or
increase the rates of postage or other charges
on mail matter # # & between the United States

and foreign countries." 79/

8. Copyrights and Trademarks - With respect to
;6pyrlghta and trademarks, the Congress has also exer-
cised in the foreign field its power under Art}clo 8

Section 8, of the Constitution "to promote the progress
of sclence and useful arts, by securing for limited times

to authors and inventors the exclusive rights to their
respective writings and discoveries."” In 1891 in a

statute making comprehensive provision with respeet to
oopyrights it was provided that the benefits of the

Aot should:

“only apply to a citizen or subject of a foreign
state or nation when such foreign state or nation
permits to citizens of the United States of
America the benofit of copyright on substantially
the same basis as its own citizens; or when such
foreign state or nation is a party to en inter-
national agreement which provides for reciproeit
in the granting of cop{rlght, by the terms of which
agreement the United States of America may, at its
pleasure, become a party to such an agreement,"80/

Y97 45 Stat, V4%;

80/ 26 Stat. 1106.




Under this leglslation, executive agreements on this
subjeet were entercd into with Gornlnyg}n lm;w with
Spain in 1805;" with Italy in 1915;" with Argentina
in lm;w and in 1911 with France in relation to rights
in C.dn.s.—sl With respeect to trademarks, Congress in
1881 enacted a statute pi'oﬂding that:

"The owners of trademarks used in commerce

with foreign nations, or with the Indian tribes,
provided suech owners shall be domiciled in the
United States, or located in any foreign country
or tribes which by treaty, convention or law,
affords similar privileges to citizens of the
United States, may obtain roailtntion of such
trademarks by complying with" 86/

certain requirements. Under this authority agreements
recognizing he existence of the reciprocal requirements
were comcluded in 1883 with the Netherlands®?/ and
Slltnrllﬂgg‘/ by exchange of d iplomatic notes. A similar
agreement was concluded in 1889 with Great Britain with

respect to reciprocal proteetion of trademarks in lorouo.g?/

4. Reciprocity with Canada - With further reference

to the exercise by Congress of its power to regulate

foreign commerce disoussed in paragraph 1 above, a notable
example of Congressional aetion in this field is the Aot

of July 27, lglly in comnection with a proposed reciprocity

BI7 1 Nalloy 557. o
2 Malley 1687,

8 Mal loy 2705.

160 LNTS 57.

8 Malloy 2585,

21 Stat. 502.

2 Malloy 1265.

2 Malloy 1760.

1 Malloy 778.

87 Stat. 4
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arrangement with Canada. It was specifically agreed
between the administration of Fresident Taft and the
Canadian representatives to enter into certain tariff
changes not through a formal treaty but through reciprocal
legislation to reduce tariffs in the two countries. 91/
The United States Congress did in fact enact the necessary
statute but the proposal was not concluded because of
failure of the Canadian Parlisment to pass concurrent
legislation.

5. World War Debts + An interesting and important
example of the exercise of Congressional power with respect
to financial arrangements with other countries is found in
the history of the debts arising out of the last World War.
The First Liberty Loan Act of 1917‘9—2/ authorized the
President to enter into arrangements for the purchase of
obligations of other governments with the view to establish-
ing credit and providing for the prosecution of the war.
Under this authority the United States entered into a
series of executive tgremnfl with foreign countries in
the form of contracts concluded by the Treasury Department
under Presidentisl authority.2 After the conclusion of
hositilities the liquidation of these and other ecredits
extended during the war through executive action became

V7 18 Tongressionsl Resord T5I8.—

92/ 40 Stat, 85.
98/ g;. 1(;1921) Treas. Dept. Annual Report to Sec'y Treas.
’__o_ao
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an economic problem of major importance in the efforts
to reestablish normal intercourse between nations. In
1922 Congress provided for he creation of a Wordd War
Foreign Vebt Commission consisting of the Secretary of
the Treasury and four (later seven) other members to be
appointed by the President by and with the advice and con-
sent of the Semate. This Commission was authorized, sub-
Ject to the approval of the President, "to refund or
convert, and to extend the time of payment of the
principal or the interest, or both, of any obligation
of any foreign government now held by the United States
of America or any obligation of any foreign govermment
hereafter received # # # arising out of the World Wap # # &" 94/
As a consequence of this legislation, executive agreement s
were effected with thirteen foreign countries providing
for various adjustments and extensions of maturity of the
debts of those countries to the United States. The
agreements were subsequently approved by Acts of Congnu.gy
Similarly the moratoria with reference to the debts so
funded which were negotiated by President Hoover in 1981
were oarried out as executive ngrn-nti in conjunection
with speeific suthority conferred by joint ruolﬁtlon of
Congnu,w and were not submitted to the Senate for
ratification.

L ] ’ [ ]

42 stat. 1325; 43 Stat. 20, 136, 719, 720; 44 Stat. 829,
376, 877, 878, 3333245 Stat. 308; 46 Stat. <a.

96/ 47 ﬁtat. 8; TR (1932) Treas. Dept. Annual Report to
Sec'y of Treas. 34,286 and 290.
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6. Stabilization Agreements in World War I - During

the last world war the Congress under the banking and
currency power also ganted authority to the executive to
meke arrangements with foreign countries to stabilize

foreign exchange and to obtain foreign currencies.
This was contained in Seotion 4 of the Supplement to the
Second Liberty Bond Aet which provided:

"That the Secretary of the Treasuwry.may, during
the war and for two years after its termination
make arran ements in or with foreign countries to
stabilize the foreign exchanges and to obtain
foreign currencies eand oredits in such currencies,
and he may use any such credits and foreign
currencies for the purpose of stabilizing or
rectifying the forofgn exchanges, and he may
designate depositaries in the foreign countries
with which may be deposited as he may determine
all o any part of the avails 06,,7.»,7 foreign
credits or foreign currenciesiil

Several such stabilization agreements, including agreements
with Argentina, Bolivia and Peru, were negotiated by the
Treasury Department under the authority of this Aet and
were consummated by exchanges of notes between the State

Department and the representatives in the United States

of those governments.

7. Stabilization agreements under the Gold Reserve
Act - Similarly, under the banking and currenscy power,

Congress authorized the executive branch to conclude
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stabilization agreements when it enacted Seetion 10

N/ The Secretary of

of the Gold Reserve Act of 1934.
the Treasury is authorized by that Act, with the approval
of the Fresident, o deal in gold and foreign exchange
for the purpose of stabilizing the exchange value of the
dollar. Bilateral agreements to achieve this objective
have been concluded with Brazil, China, Mexico, Ecuador
and Ic:lnnd.ig/ In addition, this legislation was the
authority for the execution of the Tripartite Currency

100
Stabilization Agreement of 1936.‘“‘/
8. Chinese Loan - An interesting example of an

international financial agreement entered into by the

executive branch pursuant to Longressional authorization

under the banking and currency power is the agreement with
China of Mareh 21, 1942 providing for tie extension of

finaneial aid in the amount of 3500,000,000.EQ;/ This
agreement was authorized by the Act of February 7, 1942123/
which gave the Seoretary of the Treasury, with the approval
of the President, broad authority to "loam or extend credit
or give other financial aid to China in an amount not to
exceed in the aggregate $500,000,000 at such time or times

and upon such terms as the Seoretary of the Treasury with

W-‘Stat. 1178,
/ Reports of the Secretary of the Treasury 1938,1941,1942,
100/ Federal Reserve Bulletin, Oct. 1936, p. 760.
gapgzt:nngsof State Bulletin, March 2;, 1942, p. 268.
. L L]
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the approval of the Fresident shall deem in the interest
of te United States."” _

9. Resiprocal Trade Agreements - Of all the examples
of the exercise of Congressional power in the foreign field,
one of the most notable is the Trade Agreements Act of
1934 which provides that the President shall have authority
"to enter into foreign trade agreements with foreign govern-
ments or instrumentalities thereof™ for the purpose of
expanding foreign markets for the products of the United

103/

States. Under this authority some twenty-seven

reciprocal trade agreements have been entered into and
promulgated by the President, making provision with
reference to customs duties, mws t-favored-nation treatment
and reciprocity. The Act and the agreements negotiated
thereunder have constituted during the last ten years the

corner-stone of this country's foreign economic policy.

10, Civil Aviation Agreements - Congressi nal power

under the Coimerce clause has been exercised in the field
of eivil aviation to facilitate international negotiations
with foreign countries for the extension of reciprocal
rights for commerecial and other types of airplane tr.nvol.
These statutory provisions and the negotintions with other
countries thereunder are similar in many respects to the

developments in connection with maritime navigation dis-

cussed above.

103748 Stat. 943.
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Section 6 of the Alr Commerce Act of 193.’195/ as

amended by Scotion 1107 of the Civil Aeronauties Act of

1938,595/ provides that:

"If a foreign nation grants a similar privilege
in respect of aireraft of the United States and/or
airmen serving in eémnection therewith, the Civil
Aeronsutics Authority may authorize aircraft
registered under the law of the foreign nation and
not a part of the armed forces thereof to be navi-
gated in the United States."”

Sections 802 and 1102 of the 1923 Aet provide respectively:

"Sec. 802, The Secretary of State shall sdvise
the Authority of, and consult with the Authority
concerning, the negotiation of any agreements with
foreign governments for the establishment or develop-
ment of alr navigation, including air routes and

services."
% % %

"See. 1102. In exercising and performing its
powers and duties under tihis Act, the Authority shall
do so oonsistently with any obligation assumed by the
United States in any treaty, convention, or agreement
that may be in force between the United States and
any foreign country or foreign countries, shall take
into consideration any applicable laws and require-
ments of foreign countries and shall not, in exer-
cising and performing its powers and duties with
respect to certificates of convenience and necessity,
resirict compliance b{ any air carrier with any
obli atign, uty, or liability imposed by any foreign
country.

Under these statutes the United States has entered into
& series of bilateral agreements with foreign countries. By
an exchange of notes with Germany in May 1932, esch country
granted liberty of passage over its territory to the aireraft
of the other party, it being understood that "the establish-

ment and operation of regular air routes by an air transport

1.57?
: 52 Stat. 973




- 40 =
company of one of the parties within the territory of the
other party * # # ghall be subject to the prior consent of

the other # « w»,» 108/ Similar agreements have been entered
into with Italy in 1981; Sweden in 1988; Norway in 1938;

the Union of South Africa in 1938; Demmark in 1984; Great
Britain in 1935; and the irish Free State in 1937, among
othorl.lQZ/ One of the most significant of these agreements
is the "Agreement for Civil Air Transport" between the
United States and Canada dated February 17, 1945,192/
providing in part that:

"“The Governments -rant the rights specified in
the annex for establishing the international eivil
alr routes and services desoribed in the Annex,
whether such services be inaugurated immediately
or at a later date at the option of the Govermment
to whom the rights are granted.

"In order to chvant diseriminatory practices
and to ensure equality of treatment, the Govermments
agree that:

"(a) Each of them impose or permit to be
i imposed on airlines of the other state

just and reasonable charges for the use
of fubllo airports and other facilities
on its territory provided that these
charges shall not be higher than would
be paid for the use of such airports and
facilities by its mational aireraft
engaged in similar international services;

"(d) Neither of them will give a preference to
its own sirlines against the airlines of
the other state in the application of its
customs, immigration, quarantine sand simi-
lar regvlations or in the use of airports,
alrways or other facilities.

108/ U.B. Executive Agreement Cerles 98. |
107/ U.S. Exeoutive Agreement Series 24,57,50,54,58,76,110.
103/ State Department Press Release No. 139, February 19, 1945.
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"The laws and regulations of each state relating
to the admission to or departure from its territory
of aireraft engaged in internationel eir navigation, or
to the operation and navigation of such airoraft while
within its territory, shall be applied to the aircraft
of the other state, and shall be complied with by such
aireraft, nzcn entering or departing from or while
within the territory of that state.

"The aircraft operated by United States airlines
shall conform at 2ll times with the airworthiness
requirements ¥rosor1bcd by the oongntont aeronautical
authorities of the United States of America for alreraft
employed in air transportation of the character contem-
plated by tiis Agreement,

"The aireraft operated by Canadian alrlines shall
conform at all times w th the airworthiness requirements
prescribed by the competent aeronautlcal suthorities
of Canada for aireraft employed in air transportation
of the character contemplated by this Agreement.

"The services authorized by this Agreement and
for which rights are specified in the Annex shall be
conducted in accordance with the following provisions:

"(8) Nolders of through tickets #ravelling on
a through international service may make
stopovers at any point where a landing 1s
made even thougg such landing is made at
a point not otherwise authorized for the
piok-up and discharge of traffic;

"(5) The routes specified in the Annex shall be
open for operation by proparlﬁ designated
airlines at eny time during the life of the
figreement. The rights shell not lapse with
any failure to exercise them, or any inter-
ruption of such exercise."

Under the authority of these statutes the United States
has also entered into multilateral egreements for the
reciprocal extension of air transport rights as a result of

the International Conference on Civil Aviati }09

1097 Internat iomal Conlference on ULvil Aviation, rimal Aet.
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The foregoin: and other examples peint strongly to a
constitutional practice wereunder the power of Congress
has been exercised through legislation in a particular
field, generally economic, to suthorize the executive
branch to enter into arrangements with foreign goveruments,
frequenily on a multilateral basis, or to effectuate
execuiive agreements of this nature. In each case the
subject matter dealt with was one which concerned a
function specifically delegated to Congress in the

Vonstitution.
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I1T « Judieial Decisions with reference to
Constifﬁf!onaIIﬁi 0f Executive ;Eruonsn!s

It is not proposed in this peper to review in deteil
the familiar thesis that the Constitution does not require
all arrangements with foreign nations to be eoncluded through
the treaty procedure. From the point of view of eonstitutional

law, the validity of executive agreements, whether entered
into under the authority of Congress or under the authority
of the President, or both, and not subject to the advice
and consent of the Senate, is clearly established by precedent
and judlicial decision, Nor is the line of demarcation between
treaties and executive agreements dependent upon whether or
not a partiocular treaty or agreement imposes a binding com-
mitment on the United States; many executive agreements,
in fact the vast majority, have imposed such obligations.

With respect to monetary agreements in partieular, the
conment of McDougal & Lans in their recent article  is
striking. They state that:

"From the legel standpoint the most significant

fact about these stabilization egreements is that

every one of them was effected by Congressional-

Executive sgreesent. In fact there is not known

instance where an international monetary arrangement

to which the United States was a party was vallidated

by the treaty process.”

It may be noted, however, for the purpose of clerifying

the issue, that the use of the term "executive agreement"

110/ Treaties and Congressional-Executive or Presidential

fereenentss lnterchangeable trunents ol National
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has contributed to some of the confusion in the thinking
on this subject to the extent that it has been used as &
generic term, descriptive of all arrangements with foreign
governments which are not submitted to the Senate for advice
and consent to ratificetion. Since some opprobium appears to
attach to the term "executive agreement™ because of the
implication that such an instrument necessarily may involve
the by-passing of a constitutional prerogative of the Senate,
it is essential to point out by way of further definition
that there are several varieties of agreements to which the
term "executive agreemémt” is custouwarily applied or
situations in which some procedure other than the irealy
procedure haa_boen or may be resorted to, These divide them=
selves in two general categories, as follows:
1, The classical example of "executive

agreement”™ would appear to be en agreement entered

into by the President, irrespective of speeific

Congressionel action, in the exercise of his powers

as the principal military and diplomatic officer of

the Govermment. These may either take the form of

steatements of policy such as the Hool-Takuhira

Agreenment of lQOSllE/'and the Lansing=Ishil Agreement

112/
of 1917 which dealt with the special interests of

111/ 1 Malloy 1045
IIZ2/ 8 Malloy, 3720




» 45 =
the United States and Japan in China; or they
may be agreements incidental to the waging of

war such as the undertakings with reference to

liberated areas and the prosecution of the war
entered into at the Crimean Conference in
February 19451£§( or the transitory provisions of
the Act of Chapultepec which specifically conteme
plete the use of force by this country during

the present war and before the final adoption of

a treaty.llﬁ/ A closely related form of executive
agreenent entered into under the power of the
President is an agreement which is non-executory
and in effect relates to a specific act and imposes
no further binding comnitments upon this ecountry,
Outstanding examples of this type of agreement are
the excha,.e of notes belween President Roosevelt
and Foreign Commissar Litvinov in 1988 relating

to the recognition by the United States of the
Soviet Union and the assignment by the latter to
the United States of certain claims against United
Stetes nationels arising from confiseatory decrees
of the Soviet Gavernment;llé/ and the so-called

"Hull=Lothian Agreement" of Septeuber 1940 by which

118/ 79th Congress-lst Session, Senate Document No. 8.
TIZ/ 91 Congressional Record p, 2058 et seq. Mareh 12, 1045,
Department of State Publication T52BT§
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the United States transferred to Great Britain
50 destroyers in exchange for the rights for
99 years to military bases in British possessions
in the Western Homiuphero.llg/

2« An entirely different type of constitutional
procedure is involved in the case of an agrecmeat with
one or more foreign nations which is entered into by
the executive branch in conjunction with legislative
action by the Congress under one of its delegated
powers. While for want of a better teram such an
agreement is customarily referred to as an “executive
agreement,” it might with equal correctness be called
& "Congressional agreement" since in tﬁo nature of
this type of instrument its provisions could not be
binding upon the United States without legislative
action by the Congress. In practice there may be
several variations in the ilnterplay of executive and
Congressional action with reference to undertakings
of this nature, The simplest type of case is an
agreenent which is entered into by the executive
branch under general powers vested therein by
previous act of Congress; examples of this type
are the International Silver Agreement of 1933&l3/

and the International Air Cervices Transit Agreement

116/ Depertament of State Bulletin, August 24, 1640, p. 154.
II7/ Federsl Reserve Bulletin, October 1936, p, 670,
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and the International Air Transport Agreement
entered into as a result of the International Con-
ference on Civil Aviation at Chicago in 1944.29'/
Secondly, there may be an executive egreement sub-
mitted for subsequent approval to Cgig?pas such as
the debt funding agreements of 1928~  or for subse~
quent legislative action to provide for the earrying
out of the proviniﬁnl of the agreement as in the case
of the United Nations Relief and Rehabilitation
Administration and the subseq ent legislation providing
for contributions of funds by the United Statea.lgg/
Thirdly, there ere examples of specific prior Congres-
sional authorigation to enter into international ng{ae-

ment a5 in the case of Trade Agreements Act of 19384~

and United States mgg%;rship in the International

Labor Organigetion.™ In any of these three types

of cases the necessity of Congressional sanction is
present, and in all of these case: the issues involved
from the constitutional aspect are different from
those involved in the type of "executive agreemsnt"

entered into solely on the authority of the President. -

1l
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International Conference on Civil Aviation, Final Act.
42 Stat. 3638.

Publie Law 267, 78th Congre:ss, March 28, 1944, and
Public Law 332, 78th Congress, June 30, 1944.

48 Stat. 943,

48 Stat. 1182,
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This memorandum is concerned exclusively with the
cons titutionality of the procedure followed in the
exeoutive~legislative approach to international agreements
as applied to United Stetes partieipation in the speecific
agreements herein dealt with. Nevertheless, since the
broad issue of the treaty power is involved in both of
these catepories of "executive agreements,” it is neces-
sary to make reference to judicial decisions of the Supreume
Court upholding the power of the executive to enter into
agreements with foreign nations other than through the
treaty process whether under his own authority or in con-
junction with Congressional action, Time and again agree-
ments of these kinds have been upheld; never has thelr
validity been impugned by the COurt.Ey Whether the
question of their constitutionality has been presented
to the Court on the issue of unlawful delegation of power
or on the issue of the avoidance of the treaty process,
the decisions have been the same. Swummaries of outstanding
Supreme Court decisions are set forth below:

1. In B. Altmen & Co. v. United States (1912)224 V.S,

588, there was involved the question of the power of the
Supreme Court to review & judgment of the Cireuit Court
of Appeals in a case involving the interpretation of a

reciprocal trade agreement between the United States and

128/ MoClure, Igternational Executive Agreements, 221.
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France under the authority vested in the President by
Section 8 of the Tariff Act of 189 = which suthorized
the President to meke reciprocal egreements with foreign
countries with reference to certein articles. The con-
tention was mede that the judgment of the lower court was
not reviewable under the provisions of the Cireuit Court

of Appeels Act of 1891 beecause the negotiations with France
had concluded in an agreement rather than a treaty. The
Court rejected this contention and stated as follows:

"™hile it may be true that this comercial
agreement, made under authority of the Tariff
Act of 1857,!3, was not a trea ossessi
the dignity of one requiring rati lcatlonéﬁy
the Senate of the United States, it was an
international com¥lot, negotiated between the
representatives of two sovereign nations and
made in the name and on behalf of the econtract-
ing countries, end dealing with important
comuercial reletions between the two countries,
and wns.groolalm.d by the President. If not
technically a treety requiring retification,
nevertheless it was a compact authorized by the
Congress of the United States, neogtiated and
proclaimed under the authority of its President,
We think such & compact is a treaty under the
Circuit Court of Appeals Act, and, where its
construction is directly iavolved, eas it is here,
there is & right of review by direct appeal to
this court."

2. One of the leading cases on the subject of the
powers of the executive in the field of foreign affairs
is Unilted States v. Curtiss-Wright Export Corp. (1986)
299 U.S., 804 which involved an attack upon the

oonstitutiona%%é; of a joint resolution of Congress of
May 28, 1984, which provided that:

g 30 Stat. 151,
125/ 48 Stat. 811,
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"If the President finds that the prohibition
of the sdle of arms and munitions of war in the
United States to those countries now engeged in
armed confliet in the Chaco may contribute to
the reesteblishment of peace between those
countries, and if after consultation with the
governments of other Anerican Republics and
with their cooperation, as well as that of
such other governments as he may deem necessery,
he makes proclamation to that effect, it shall
be unlawful to sell, except under such limi-
tations and exceptions as the President pre-
seribes, any arms or munitions of war in any
place in the United States to the countries
now engaged in that armed conflict, or to any

erson, ¢ » or assoclation acting in the
nterest of either country, until otherwise
ordered by the President or by Congress."”

Under the authority of this statute the President lssued

& proclamation prohibiting the sale of arms in the

United States to the countries engaged in the Chaco Wi;;
namely, Bolivie and Paraguay. The Curtillililght cqua

was indicted for conspiracy to violate the joint resolution
end on eppeal attacked the constitutionality of the joint
resolution on the ground that it constituted an gnlauful
delegation of legislative power to the executives Excerpts
from the opinion of the Cowrt follow:

"It results that the investment of the
federal govermnment with the powers of external
sovereignty did not depend upon the affirmative
grants of the Constitution, The powers to
declare and wage war, to conclude peace, to
mnake treaties, to maintein diplomatic relations
with other sovereignties, if they had never
been mentioned in the Constitution, would have
vested in the federal government as necessary
conconitants of nationality, WNelther the
Constitution nor the laws passed in Yurlutneu
of it have any force in foreign territory
unless in respect of our own citizens (see
Anerican Banena Cos v, United Fruit Co,, 218
U.5e A7, 008); and operations ol the nation
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in such territory must be governed by treaties,
international nndorstanﬂlnfa and compacts, and
the g;inoi les of international law. As a
member of the family of nations, the right and
power of the United States in that field are
equal to the right and power of the other
members of the international family. Otherwise,
the United States is not completely sovereign.
The power to acquire territory by discove
and oceupation (Jones v. United States, 187 U.S,
202, 212), the power to e esirable aliens
(Po Yue Ti v. United States, 149 U.S. 608

el seg.), the power such 1nternationa1
ugrniﬁii!%’al do not constitute treaties in the
cons titubbonal sense (Altman & Co. v. United

States, 224 U.S. 588, 3 Crandall; Trcaties
TReIF Haking end Enforcement, 2d ed., p. T0Z —
and note I;. none of walech 1s expressly affirmed
by the Constitution, nevertheless exist as
inherently insepareble from the coneception of

nationality, # = »

"Practically every volume of the United
States Statutes contains one or more acts or
Joint resolutions of ress authorizing
action by the President respect of subjects
affecting foreign relations, which elther leave
the exercise of the power to his unrestricted
judgment, or provide a standard far more
general than t which has always been con-
:}do{.& requisite with regard to domestie

fairs.

% % »

"The result of holding that the joint
resolution here under attack is void and
unenforceable as constituting an unlawful dele-

ation of legislative power would be to ntnz
his sultitude of comparable aects and resolutions
as likewise invalid. And while this court may
not, and should not, hesitate to declare acts

of Congress, however many times repeated, to be
unconstitutional if beyond all rationsl doubt -
it finds them to be so, an impressive array of
lo%h lation such as we have just set forth, en-
acted by nearly every Congress from the beginning
of our national existence to the present day,
must be given unusuval weight in the process of
reaching a correct determination of the problem.




A legislative practice such as we have here,
evidenced not % only occasionel instences,

but marked by the movement of a steady stream
for a eentury and a half of time, goes a long
way in the ection of proving the esence of .
unasseilable ground for the constitutionality
of the practice, to be found in the origin end
history of the fmr involved, or in its nature,
or in both combined.”

_ 8. United States v. Beluont (1987) 801 U,.S. 824
invelved certain aspects of the agreements between
President Roosevelt and Foreign Commissar Litvinov

in 1988 referred to above. This agreement, among other
things, provided for the assigmment to the United States
of all c¢laims of the Soviet Government against United
States nationals arising by virtue of a decree of 1918

of the Soviet Government nationalizing and approprieting
certain property, ineluding a sua of money deposited prior
to 1918 by a Russian corporation with Belmont. The United
States sued to recover the deposit under the asaignment.
The lower court dismissed the complaint om the ground thet
& judgnent for the United States would be contrary to the
controlling publiec policy of the State of New York. The
Supreme Court reversed the decision of the lower court
end held that the United States was entitled to recaver.
In so holding the Court stated:

"We take judicial notice of the faet that
coincident with the assignuent set forth in the
complaint, the President recognized the Soviet
Government, and normal diplometie relations
were established between thet govermment and
the Government of the United States, followed

hgian exchange of ambassadors. The effeet of
this was to validate, so far as this ecouniry is
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concerned, all acts of the Soviet Government
here invoived from the commencement of its
existence. The recognition, esteblishment of
diplomatiec relations, the assignment, and agree-
ments with respect thereto, were all of one
transaction, resulting in an international ecom=
paot between the two governments. That the
negotiations, acceptance of the assignment and
agreencnts and understendings in respect thereof
were within the competence of the President may
not be doubted. Governmental power over internal
affairs is distributed between the national
goverment and the several stetes. Govermmental
er over external affairs is not distributed,
ut is vested exclusively in the national govern-
ment., The assignment and the agreements in
connection therewith did not, as in the case of
treaties, as thet term is used in the treaty making
clause of the Constitution (Art. II, 82), require
the advice and consent of the Senate.

"A treaty signifies 'a compact made between

two or more independent nations with & view to
the public welfere'. Altwman & Co. v. United States
224 U,8. 583, 600. But an international compact,
as this was, is not always a troag;hich requires
the participation of the Senate. e are many
such compacts, of which a protocol, & modus vivendi,
a postal conveution, end agreements like that now
under consideration are illustrations. See 6 Moore
Int., Law DFutE 210-221. The distinction was
pointed out by this cowrt in the Altmen case, supra,
which arose under §3 of the Tariff Act of 1897,
authorising the President to conclude commercial

eenents with foreign countries in ecertain speci-

od matters. We held that altho this migh
not be & treaty requiring retification by the
Senate, it was a compact nogtiated and proclaimed
under the authority of the President, and as such was
a2 'treaty' within the meeaning of the Cireuit Court
of ippeals Act, the construction of which might be
reviewed upon direct appeel to this court."

4, United States v. Pink, 815 U,S. 208, involved
the recognition of the effect in the United States of
another decree of the Soviet Government which purported

to nationalize the insurence business and all of the
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property, wherever situated, of all Russian insurance
companies, inecluding the First Ryssian Insurance Company
which had a branch in New York. The United States
Government, suing as assignee of the Soviet Government
under the Litvinov Assignment, was held entitled to
recover the surplus of the New York branch of the Russian
insurance company subsequent to its liquidetion. In so
holding and in reversing the decision of the lower court

the Court stated:

"If the priority hed been accorded American
claims by treaty with Russia, there would be ne
doubt as to its validity. Cf. Santovincenzo v. Egan,
supre. The same result obtains Here. The powers
) e President in the conduct of foreign relations
ine uded the power, without consent of the Senate,
to determine the publie Yolioy of the United States .
with respect to the Russien nationalization decrees.
'"What government is to be regarded here as repre-
sentative of a foreign sovereign state is a political
rather than a Riioinl 2uution, and is to be
deternined by political department of the govern=-
ment.' Guaranty Co. V. ted States tugu,
304 U,S. at p. . authoFity 1s not i )
to & determination of the government to be
recognized. It ineludes the power to determine
the poliey which is to govern the question of
recognition. Objections to the un crlyingopolley
as well as ob!oc ions to recognition are be
addressed to the political department and not to
tléo courts. See &rmﬁ Trust COE Ve Unitol‘ b
States, supra, p. nme e Chambers, 1 .
U8 T0-51. s we have noted, this Court in the
Belmont ease recognized that the Litvinoy Ass
ment was an international compaect which did ne
require the participation of the Senate. It stated
{ UeSe pg. 880=-381)s 'There are many such
oonfactl, of which 2 protocol, & modus vivendi, &
postel convention, and sgreements like that now
under consideration are illustrations.'”

@ % 8 8 W W e
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While in none of these cases did the circumstances
of the litigation involve the question of the use of the
"executive agreement" procedure as an instrument for
bringing about United States membership in an inter-
national orgenization limllgr to those which we are con-
cerned herewith, they establish conclusively that the
treaty process is not the only constitutional method for
concluding arrangements with other countries.




IV - Use of Executive Agreements to Authorisze United States

During the last seventy-five years there have been
repeated and important instances of the use of the
"executive agreement"procedure to bring about United
States membership in international orgml_lhtim or
United States partiecipation in multilateral agreements
with other nations. In general, two factors eare common
in all of these instances, .uhatcver other di fferences may
exist between them: (1) the action of the executive branch
in joining the partioular international organization or
entering into the partieular multiletersl agreement was
carried out in conjunction with legislative action by
Congress in one of the fields of Congressional authority;
and (2) the subject matter with which the particular organiza~-
tion or agreement was concerned was "economic" as distinguished
from political or military. It is also significent thet, with
a few exceptions, our participation therein resulted in
tﬁ. imposition upon this counbrw comnitments of a sub-
stantial and continuing nature.”  While during this
same period the United States became a meambsr in other
international organizations through action under the

treaty process, it is submitted that the cases emumerated

IZ8/  See statement of lanley O, Hudson, The United States inm

the International Labor Organizati 28 Kne Jour. INCe
Taw 074, October 1934:

"On numerous occasions in the past, the
United States has accepted membership in inter-
national organizations by action taken by the
President with the suthorization of Congress,
and it esn hardly be questioned that oblige-
tions may be assumed the United States in
consequence of such membership.”
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below clearly establish that the "exeéutive agreement"”
procedure coupled with legislative action in a field
of delegated Congressional power is & well recognized
method of bringing about United States participation in
international arrangements in certain fields. A brief
summary of certain of these instances follows:

1. Postal Organization - Reference has been made
above to United States membership in the Universal Postal

Union pursuant to specific authorization by the Congress

to the executive to "negotiate and conelude postal treaties
or conventions" and to "reduee or increase the rates of
postege on mail matter conveyed between the United States
and foreign countries," lEZ?y While international coopera-
tion in the postal field has been taken for granted for
many years because of its fundemental effect upon the lives
of individual citigens, the existence of orderly errangements
with foreign countries for the transmission of the mails
forms the basis of international trade end finaneial
transactions and indeed of almost all intercourse between
nations, For this reason, it is of the utmost importance

to examine with care the nature of certain of the provisions
of the 1874 treaty which was entered into on behalf of

this country "by and with the advice and consent of the
President™ pursuant to the specific Congressional suthoriza-

tion contained in a vestly comprehensive statute dealing with

127/ 17 Stat. 288; see also 48 Stat. 943,
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all domestic aspects of the postal service. There
are set forth below certain of the provisions of the

treaty:
"ARTICLE III.

"The general Union rate of postage is fixed at
25 centimes for & single prepaid letter.

"The charﬁo on unpaid letters shall be double
the rate levied in the ecountry of destination on
prepaid letters,

"ARTICLE Y.
"Every registered packet must be prepaid,

"The postage payable on registered articles is
the same as that on articles not registered.

"The charge to be made for registration and
for return receipts must not exceed that made in
the interior of the country of origin.

"In case of the loss of a registered article,

except in the case of vis major, there shall be
E;id an indemnity of 50 francs to the sender, or, at

s request, to the addressee, by the Adminlatrmt.l.on
of the country in the territory or in the maritime
service of which the less has ocourred--that is to
say, where the trace of the article has been lost,~-
unless, according to the legislation of such
country, the Adainistration is hot responsible for
the loss of registered articles sent through its
interior post.

“ARTICLE X.

"The right of transit is anteed throughout
the entire territory of the Unf:;f

"Consequently, there shall be full and entire
liberty 6f exchange, the several Postal Administrations
of the Union being able to send reciproecally, in
transit through intermediate countries, closed
mails as well as correspondence in open mails,
according to the requirements of trade and the
exigencies of the postal service,

128/ GSection 1067 of the Aek of June O, 1872, entitled “An
== et to Revise, Consolidate and Amend the stetutes
relating to the Post Office Department"; 17 Stat. 288,




"Closed mails and correspondence sent in open
malls must elways be forwarde the most rapi
routes at the command of the Pos Administrations
concerned.

"ARTICLE XV,

"There shall be or zed, under the name
of the International Office of the General Postal
Union, & central office, which shall be conducted
under the surveillance of a Postal Administration to
be chosen by the Congress, and the expenses of which
shall be borne by all the Administrations of the con-
tracting States.

"This office shall be charged with the duty of
collecting, publishing, snd distributing information
of every kind which concerns the international
postal service; of giving, at the request of the parties
concerned, an opinion upon questions in disguto) of
making known proposals for modifying the detailled
regulations; of givin% notice of alterations adopted;
of faelliteting operations relating to internationsl
accounts, especia in the cases referred to in
Article 10 foregoing; end in genersl of eonsider
and working out all questions in the interest of t
Postal Union.

" ARTICLE XVI,

"In cese of disagreement between two or more
members of the Union as to the interpretation of the
grumt treaty, the question in dispute shall be

ecided by arbitration. To t end, each of the
Administrations concerned shall c¢hoose another member
of the Union not interested in the affair.

"The decision of the arbitrators shall be given
by an absolute majority of votes.

"In case of an equality of votes the arbitrators
shell choose, with the view of settling the difference,
another Administretion equally disinterested in the
question in dispute.

"ARTICLE XVIII.

"Every three years at least, a Congress of
lenipotentiaries of the countries participating in
he treaty shall be held with a view ¢f perfecting
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the system of the Union, of Lntroducigi into it

ements found necessary, and of discussing

common affairs. 3

"Each country has one vote.
"ARTIGLE XIX.
"It is concluded for three years from that date.

When that term shall have passed, it shall be con=

sidered es indefinitely prolonged, but each contract-

1:§ party shall have the right to withdraw from the

Union on giving notice one year in sdvance.

Since the date of the "treaty," and under subseqent
legislatiwa authority, the United States has become & party
to numerous other 't{;;tltl' with foreign nations dealing
with postal matters. Al:ost without exception the
same constitutional procedure has been followed to bring
about United States adherence to such "treaties.”

9, Pen-American Union = The Pan-American Union has

for uany years formed the cornerstone of our Inter-Aneriecan
policy in fields ranging from the political and the military
to speelfic functions such as sanitation end health, It

is significent thet our membership im the Union was brought
about by executive action implemented comsistently by
Congressional action to appropriate funds for gdnindstration
expenses, in sccordance with the provisions of Article XVI
of the Constitution of the Union adopted in 1910 thats

"The American Republics bind fhcmlclvol to continue to

129/ See 25 “tat. 1389; 28 Stat. 1078; 30 Stat. 16293
=— a5 Stat. 1639; 42 Stat. 19713 44 Stat, Part 8, 2221;
46 Stat. 85233 49 Stat. 2741,
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support the Pan-American Union # # # and to pay snnually
into the Treasury of the Pan-American Union their
respective quotu.'l"' The 1910 Constitution of the Pan~
American Union (originally known as the Comuerce Bureau of
the American Republies) traces its begimning to the first
International Conference of American States held in 18891890,
At that Conference, & resolution was sdopted rcomonilng-
the esteblishment of a Bureau for the collection and
publication of information oh commerce and the laws relating
to it in the seversl Americen nations. Thereafter, a com=
nittee of the Conference m instructed to prepare & detailed
plan setting forth the purposes and functions of the Inter-
national Bureau. This plen, when completed, was submitted
to the various governments. In the case of the United States
the plan was then presented to the Congress by the President,
end the Congress, in an appropristion act, provided the
necessary funds in the following terms:

s ATl Sistin s yeilisend ke

International Union of American Republics for the

m:gﬁagg:?ﬁ nd distribution of commercial

3. International Labor Orgenization - One of the

most important international organizations to whieh this
_country belongs is the International Labor Organization

130/ Fourth International Conference of Americen States,
; pors o "o . 8 ongress- »@s88 lon~
Sgnete Document No. 744.
1381/ 26 stat. 275.
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which during the last twenty-five years has sssumed a
vital eand dynamic role in labor affairs. This organiza-
tion is primarily a recommendatory and fact-finding organiza-
tion, its activities conskting to a large extent in recom-
mending for adoption by the member governments draft con-
ventions on a variety of subjects within its coupetence.
Nevertheless, it is of some interest to examine the
Constitution of that organization which inecludes the fol-
lowing provisions:

"ARTICLE 282.

"Each of the Members agrees to make an annual
report to the International Labour Office on the
measures which it has taken to give effect to the

ovisions of conventions to which it is a snrty.

ese reports shall be made in such form and shall
contain sueh particulars as the Governing Body may
request. The Direction shall lay e !umlg of
these reports before the next meeting of the
Conference.

"ARTICLE 25.

"l. &ny of the Members shall have the right
to file a complaint with the Intérnational ur
Office if it is not satisfied that any other
Member is securing the effective observance of any
convention which both have ratified in accordance
with the foregoing Articles.

"2+ The Governing Body may, if it thinks fit
before referring such a complaint to a Coumission
of Enﬁiry, as hereinafter provided for, commmicate
with the Govermment in question in the manner
described in Apticle 28.

"ARTICLE 28.

"l. When the Conmission of Enquiry has fully
considered the coumplaint, it shall prepare a report
embodying its find nfa on all questions of fact
relevant to determining the issue between the parties
and oontainin§ such reconmendations as it may think
gmpor' as to the steps which should be taken to meet

he complaint and the time within which they should
be taken.
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"2, It shall also indicete in this report the
measures, if any, of an economic character against a
default Government which it econsiders to.go
appropriate, and which it considers other Goverments
would be justified in adopting,

"ARTICLE 30,

"In the event of Member failing to take the
action required by Article 19, with regard to a
recommendation or draft conv .‘i other Member
shall be entitled to refer the matter to the Permanent
Court of International Justice, :

"ARTICLE 81,

"The deeision of the Peruanent Court of Inter=
national Justice in regard to a complaint or matter
whigh has been referred toit in pursuance of
Article 29 or Article 30 shell be final,

"ARTICLE 82,

"The Permanent Court of International Justice
my affirm, vary or reverse of the findings or
recommendations of the Commission of Enquiry, if any,
and shall in its decisions indicate the measures, if
any, of an economic character which it considers to
be n{: ropriate, and which other Governments would be
justified in edopting against a defaulting Government.

"ARTICLE 36;

"l. The Members engage to apply conventions
which they have ratified in accordance with the
rovisions of this Part of the present Treaty to
heir eolonies, protectorates and possessions
which are not ¢ Y self-governings:

(1) Exeept where owing to the local conditions
the convention is 1nap£110abh| or
(2) Subject to such modifications as may be
necessary to adapt the eonvention to
local conditions,

"2, And each of the Members shall notify to
the International Labour Office the sction taken in
respect of each of its colonies, protectorates and
possessions which are ndt fully self-governing,
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_ "ARTICLE 87.
question or dispute relating to the inter-
pretation of this Part of the present Treaty or of any
subseq ent vonvention conclu by the Members in
ursuance of the provisions of thit Part of the present
eaty shall be rtforrod for doolsion to the Pcwnnnlnt
Court of International Justice."
The Constitution of the International Labor Opganization was
originally promulgated as Part XIII of the Treaty of Versailles
and payment of its expenses, with certain expeptions, was
to be made from the general funds of the League of Netions,
Although the United States was not originally a member of
the International Labor Organization, since it was not e
meuber of the League of Nations, Congress by joint resolution
of June 19, 1934, enacted that:

" # % » the President is horob{ authorized to
acoept membership for the Government of the United
Stetes of Amarios in the International Labor Orgeniza-
tion, which, through its géneral conference of repre-
sentatives of its members and through its International
Labor 0ffice, collects information eoncerning labor
throughout the world and prepares international con-
ventions for the consideration of member ggvoi ts
with & view to lmproving conditions of la _gg’n

After the adoption of this resolution of Congress, the
Organigation invited the United States to accept membership
therein, it being understood that the United Statesshould
not thereby assume any obligations under the Covenant of
the League of Nations. The statement also authorized the
Organigzetion's Governing Body to settle with the Government

of the United States the question of the latter's financial

M 48 Stat. 1182.
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contribution, Pursuent to this invitation the President,
under the previous Congressional authorization, accepted the
invitation end his acceptance was transmitted to the Director
of the International Labor Office n{ sg}nm by a letter
from the American Consul at Geneva.,
4, Intergovernmental Committee cn Refugees - In

response to public demand in this and other countries for
effective oollective action between nations to alleviete
the plight of vietims of religious persecution in Germany,
the United States Government convened the so-called Evian
Conference in July 1988 which resulted in the creation of
the Intergovernmental COmniftoo on Refugees consisting of
representatives of thirty-one nations. Membership in the
organization involved no specific obligation on the part

of the member netions except as they uight feel morally
obliged to contribute funds and personnel to make its work
effectives It is briefly referred to here merely as an
example of the exercise of leadership by the United States
to act in concert with other nations in a field of primarily
humanitarien concern where pooling of effort could be
reasonably expected to be more effective than separabe
unilateral efforts of the different governments. The
Congress has since appropriated funds to effectuste United -

134/
. Sgates participation in the Comnittee.™

Department of State Press Release, August 25, 1984.
134/ See Hearings before the Comnittee on Foreign Affairs,
—  House of Representatives, November 26, 1948, on

He Rese 850 and H. Res. 352, 78th Congress-ist Session,

Eg%a see also Intergovernmental Comnittee on Refugees,

rt of the Fourth Plenary Session, August 15-17, 1944,
issued by American Resident Representative of the

Committee, passig.
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O« UNERA = A similer example on a far larger scale
is furnished by the proceedings to bring about United
States membership in the United Nations Relief and Reha=
bilitation Administrations After eonsultation over a
period of several months with members of the Senate and
Hovse of Representatives, the President on Novamber 9,
1948, signed an agreemont creatiag the Administration,
providing in part as follows:

“In so far as its appropriate constitutional
bodies shall authorize, each member sovernment will
contribute to the support of the Administration in
order to aceomplish the purposes of Article I, para-
graph 2 (a)s The amount and character of the eontri-
butions of each member government under this provision

shall be determined from time to time by its appropriate
constitutional bodies.”

After the signature of the agreement and the conclusion of
the First Session of the Coumeil of the Administration,

the Congress by joint resolution authorized appropriations
to the President of "such sums not to exceed £1,350,000,000
in the agerepate, a8 the Congress may determine from time
to tiue to be appropriate for partieipation by the "mited
Stales - » # 1n the work of the United Nations Relief and
Hehabiiliation Adninistration, established by an agreement
concluded # # # on November 9, 1948, peading as follows

* *'.lgé/ Subsequently the Comgress appropriated funds for
the work of the Administration in aceordance with this

136/
authorizations

I35/ Public Law 267 - 78th Congress, approved larch 28, 1044.
186/ Public Law 882 - 78th Congress, spproved June 30, 1944,
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While the agreement creating the Administration
did not impose specific commitments on the United States
and by its terms left the gquestion of contributions to the
discretion of the member governments, the Congress subse-
quently adopted as the basis of appropriations the Finsneial
Plan adopted by the Couneil at its First Seasion&lgz/
Although one of the principel sponsors of UNKEA in the
Senate has repeatedly stated that the UNRRA proceedings
are of limited value a:-égyrooodlnt in the field of
"executive agreenents, - they, nevertheless, represent
a striking example of interdependent sction between the
executive and legislative branches to effectuate an
important step in United States foreign poliey through
maltilateral actions

6. International Silver Agreement - A significant
mltilateral agreement from the legal point of view which
the United States has entered into in recent years in

the economic field wes the Memorandum of Agreement between
the United Stetes, Austrilia, Cenada, China, India, Mexioo,
Peru, and Spain, with reference to the world price of
silver which was negotiated at the Monetary and Economie

187/ First Session of the Couneil of UNRRA, Resolution No. 14.

See statement of Senator Vandenberg (e member of the
= gubcomnittee of the Committee on Foreign Relations)

: during the consideration of the suthorization

resolution, 90 Congressional Record ps 1743 et seq.,

Fohru;;{ 16, 1944; snd also during Hearings Defore a

subecomaittee of the Comnittee on ce on

3. 1385, 70th Congress - 2ad Session, pp. 184 and 203,

November 28, 1944.




- 68 -
Conference held in London in July 19383 and was signed on
behalf of the United States by Senator Key Pittman, then
Chairmen of the Committee on Foreign R.latioﬁggof the
Senate who wes a delegate to the Conference. The
agreenent was based upon a proposal submitted by the
United States delgation to the Conference designed to pro-
vide permanent measures with respect to the use of silver
for monetery purposes which would give necessery assurances
both to the silver mining countries and to countries
using silver as a basis for thelr currency. Significant
portions of the agreement are as follows:

"Now, therefore, it is agreed between the
parties hereto:

"]. (a) That the Government of India shall not
dilgOlo by sale of more than one hundred and forty
million fine ounces of silver during a period of
four years, commencing with January lst, 1984, The
disposals during each calendar year of the said four
year period shall be based on an average of thirty
five million fine ounces per year, it being under-
stood, however, that, if in ear, the ernment
of India shall not diupono of ty five million
sctuidly disposed of snd thisty five miliion fin

a1l B of an r ve on e
ounces LAy bzo:ddod as additional di:gosnls in subse-
uent years, Provided further that the maximum amount
sposed of in any year shell be limited to fifty
million fine ounces.

"(b) Notwithstanding anything Breviously stated
in this Article, it is understood that if the Govern-
ment of India should after the date of this agreement
sell silver to any Government for the purpose of
transfer to the United States Government in payment
of war debts sueh silver shall be excluded from the
scope of this agreenent,

I397 1.8, Execautive Agreements (63).
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"2, That the Governments of Lustnli.s Ca.nada,

the United States, Mexico and Peru, duri

existence of this agreement, shall not s

silver, and shall also in the aggregate purchauu,

or otherwise arrange for withdrawing from the

market, thirty five million fine ounces of silver

from the mine production of such countries in each

calendar year for & period of four years comaencing

with the calendar yeer 1934, The sald Governments
- undertake to settile sgreement the share in the

said thirty five million fine oumces which each

of them shall purchase or ceuse to be withdrawn,.

"8+ That the -ilvcr purchased or withdrawn in
accordance with Article 2 o.bovo shall be used for
currency purposes (either for coinage or for currency
reserves ), or to be otherwise retained from sale
during said period of four years.

"8. That this memorandum of agreement is sub-
i;:t to ratification by the Governments concerned.
instruments of ratification shall be deposited
not later than the lst April, 1984, with the Governfent
of the United States. It shall come inte force as
sfon as the ratifications of all the Governments con-
cerned are received provided that all the ratificetions
are received before the 1lst April 1934. A notice by
any Government thet the affirmative action necessary
to ecarry out the purposes of this agreement has been
taken will be accepted as an instrument of ratification."”

A supplementary underteking dealing with matters of detail
was entered into by each of the signatory govermments.
Excerpts from the supplementsry undertaking signed by

the United States are as follows:

"In connection with the attached memorandum
of agreement entered into by the Delegates of Indie,
China end Spain as holders of large stocks or users
of silver, and of Australia, Canada, the United States,
Mexico and Peru, as rinoi el purchasers of silver,
it is understood tha overnuent of the United
States shall purchase or otheruiu arrange for




withdrewing from the market, as in the attached
memorandun of sgreement provided, twenty-four
million, fouwr hundred and twentyeone thousand,
four hundred end ten, fine ounces of silver in
each calendar year beginning with the calendar
year 1934.

"This understanding is conditioned upon
similar undertekings be entered into by the
Governments of Aystralia, Cgneda, Mexico and Peru
whereby those Governments agree to purchase or
otherwise ¢ for withdrawing from the market
of amounts of fine ounces of silver which, with
the obligation hereby entered into, will make in
the aggregate thiPty-five million fine ounces of
silver annually,

"It is understood that this sgreement and the
similar agreements to be entered into by the Delegates
of the Governments of Australia, Canada, Mexico, and
Peru, are subject to the following general provinionn

"l. That every provision of this agreement shall
terminete on Januery 1, 1938.

"2e¢ That the absorption of silver referred to
in this agreement means current mine production.

"S8s That when the Government of India shall
have sold, transferred ar otherwise disposed of
Government stocks of silver to the net amount of
one hundred and seventy-five million fine ounces,
es provided in paragraph (¢) of Article 1 of the
attached memorandum of agreement, the obligations
:ﬁ gurmtl to purchase under this contract

cease.

"4, That thls memorandum is subject to
ratification by the proper governmental authorities
of the United States whose delegate has executed
this agreement, end the undersigned delegate undere
takes to use his good offices to secure such action
at the earliest possible date."

The United States gave the noceuar{ notice of

affirmative zetion on December 21, 1933. The

TA0/ Department of Stete Press ielease (Deo, 50, 1983) 865.




commi tments under taken by the United States under this
* grreement were in harwony with, end could be carried out
under, the legislative authority conferred upon the
President by virtue of Title ITI of the Agricultural
Ad jus tment Aot of 1933.l§5/' The agreement was not sub=
nitted for ratification to the Semate. On Deceanber 21,
1988, the President of the United States lssued a preclans=
tion under the foregoing provision of law directing the
appropriate agencies of this Covernment to carry mt the
provisions of the agreement so far as they concerned the
inited Statess

e Internationel Silver Agreement of 1933 represented
an offort on & swaller scele to cope through international
cooperative sotion with some aspects of the international
finaneial problems with which the Breiton doods Agreements
are generally concerned. The Congressional enactment and
the subsequent executive action constituted en early
recognition of the evils of unilateral action by nations
in respectof currency msnipulation. The statutory autherity
on tho basis of which the Agrcement was entered into by

thls country specificelly conterpleted that "apreenents”

141/ 48 Stat. 81. Also relevent in this comneotion are
== the provisions of the Silver Purchase Aot of 1084,

48 Gtat, 1178 and the Gold Reserve Aet of 1934,
142/ 48 stet. (Pert II) 1723
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would be entered into with foreign countries in order to
"protect the foreign commerce of the United States.” The
basic purposes of the Silver Agreement and the constitu-
tional procedures involved in bringing it into force as
to the Imited States are very similar to those in respect
of the Bretton Woods Agreements,

7 International Wheal Agrecment « Another significant

development of the Lonelary and lgonomic Conference of 1988
wes the calling of & conference in London im August 1933
which resulted in the signing of the International Wheat
Agreembnt, 1938, between some twenty of the nations of the
world most intimetely concerned with the problem of intere
nationel trade in w.heat.L' Important comaitments were
imposed upon the United States by virtue of the following
provisions of the Agreement:
"ARTICLE 1,

"The Govermments of Argentina, Australia,
Canada and the United States of Ameriea egree that
the exports of wheal from their several countries
during the crop year August 1, 1933, to July 8lst,
1034, shall be eadjusted, taking into consideration
he exports of other countries by the aceceptance
of export maxime fixed on the essumption that
world impory demend lor wheat which will awount
duping this period to 560,000,000 bushels,

"ARTICIE 2.
"they further agree to liuit their export of

wheat during the crop year August lst, 1935, to
meximus figures of 157 less in the case of each

148/ State Department Tresty Information Bulletin No. 48,
— . September 1233,
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country than the average out-turn on the
average acreage sown during the period
1931:5933 inclusive after deducting normal
domestiec requirements,

"The difference between the effective
world demand for wheat in the erop year 1984-56
and the quantity of new wheat from the 1934 ¢
available for lxgort will be shared b etween
and the United States of America as a supplementary
export allocetion with & view to the proportionate
reduction of their respective carry-overs.

"ARTICLE &,

"They further sgree thet their combined exports
of wheat dur the crop year 19384-35 will not exceed
a total of fifty willion bushels and recognise that
the acceptance of this export allocation will not
allow of any extension of the acreage sown to wheat.

"ARTICLE 6.

"The Governments of the wheat imporfing countries
in signing this instrumentiee

"(1) Agree henceforth not to encourage any
extension of the area sown to wheat and not to
teke any governmental measures, the effect of
u%icﬁ'wou d be to increase the domestie production
of wheat.

"(II) Agree to adopt every possible measure to
increase the consumption of wheat and are prepared
to bring about the progressive removal of measures
which tend to lower the quality of breadstuffs
and thereby decrease the human consumption of wheat.

"(111) Agree that a substantial improvement in
the price of wheat should have as its consegquence
a 1oweri§§ of customs tariffs, and are prepered to
begin such adjustment of customs tariffs when the
international price of wheat reaches and malntains
for a specified period an average price to be fixed.
It is understood that the rate of duty necessary to
assure remunerative prices may vary for different
countries, but will not be sufficiently high to
encourage their farmers to expand wheat acreage.
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"Appendix A contains the agreed definitions
releting to the technicel points mentioned in
this paragraph.

"(IV) Agree that in order to restore more
normel conditions in world trade in wheat the
reduction of customs tariffs would have to be
accompanked by modification of the general rezime
of quantitative restriction of wheat imports and
accept in prineiple the desirability of such a
modification. eaxporting countries for their
part agree that it may not be possible to make
substantial progress these modifications in
1938-4, but the importing ecountries are prepered
to make effective alterations in 1984-35 if world
grioon have taken a definitoli upward turn from

he average price of the first 6 months of the
calender year 19388, The objective of these relaxa-
tions of the various forms of quantitative restric-
tions will be to restore a more normal balance
between total consumption and lmports, and thereby
to inecrease the volume of international trade in
wheat, It is understood that thls undertaking is
consis tent with mainteining the home market for
domestle wheat grown on an area no greater than at
present. I4 is obvious that fluetuations in the

uantity end quality of the wheat harvest resulting
?romnuoather conditions mey bring ebout wide varia-
tions in the ratio of iamports to tetal consumption
from season to season.,"

The countries participating in the conference agreed to

set up a Wheat Advisory Committee to wateh over the "work
and application of this agreement.”

. This agreement imposed binding and continuing obliga-
tions upon the United States. Like the Silver Agreement,
however, it was not necessary to submit it to the Senate
for retification in view of the faet that ample legislative
authority alroaﬁy existed to carry out the provisions of

the agreement so far as this country was concerned by virtue
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144/
of the provisions of the Agricultural Adjustment Act.™

This then is another example of the use by the executive
branch of suthority vested in it by an aect of Congress
to bring sbout internstional egreement end action in &n
econonmic field which is irrevocably aligned to domestiec
problems in the same field. The Agricultural Adjustment
Act end subsequent legislation in the seme field has been
aimed primerily to contrel burdensome surpluses of
particuler form conmodities and to provide for the orderly
merketing thereof, This is & domestic problem but its
solution depends upon the disposition of these surpluses
in foreign uarkets and, therefore, to the action of other
countries produeing the same comnodities. The Congress
acting under its power to regulate interstate and foreign
comnerce is the orgen which determines our country's
policies in these matters. The Wheat Agreement was part of
a program to effectuate through international action the
purposes and policles established by Congress. Although
various difficulties prevented the execution of the agree-
ment in accordence with its terms, it is nevertheless
pertinent to this study as an exauple of internetional
sgreement reached through the exercise of & combination

of legislative and exec tive authority.

LLV ‘8 Stat. 31.
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8, Tripartite Stabilizstion Agreement of 1036 -
A further and more important effort to bring about inter-

national ecooperative setion in the monetary field was the
Tripartite Stabilization Agreement of September 25, 1986,
which was brought ebout by simultaneous end identieal
declarations issued on that date by the governments of
Great Britain, france and the United States, to which
Belgium, The Netherlands and Switzerland adhered shortly
thereafter. The declaration of the United States was

as follows:

"l. The Government of the United States

-after consultation with the British Govnrnnanz

and the French Government, joins with them in

2{ a common desire to foster those condi-
0

ns which safeguard peace end will best contribute
to the restoration of order in international economie
relations and to pursue & poliey which will tend to
promote proqgority in the wrld and to improve the
standard of living of peoples.,

"2. The Covernment of the United States must,
of course, in its policy towards international
monetery relations take into full account the
requirenents of internsl prosperity, as correspond-
ing considerations will be taken into account gy
the Governments of France and Great Britein; it
welcomes this opportunity to reaffirm its purpose
to continue the poliecy which it has pursued in the
course of recent years, one constant object of
which is to maintain the greatest possible
equilibrium in the systea of international exchange
end to avoid to the utmost extent the creation of
any disturbance of that system by American monetary
action, The Government of the United States shares
with the Covernments of France and Great Britain
the conviction that the continuation of this two-
fold poliey will serve the general purpose which
ell the Governments should pursues
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"3, The French Government informs the United
States Government that, judging that the desired
stability of the grinc{pnl currencies cannot be
insured on a solid basis except after the re-
esteblishment of a lasting equilibrium betwe
the various economic systems, it has decided With -
thic object to propose to its Parliament the
readjus t of its currency. The Govermnment
of the United States, ac also the British Govern-
ment, has welcomed this decision in the hope
that it will establish more solid foundations for
the stability of international economic relations.
The United States Government, as also the British
and French Governments, declere its intention
to continue to use appropriate available resocurces
80 a8 to avoid as far as possible any disturbance
of the basis of international exchange resulting
from the proposed readjustment. It will arrange
for such consultation for this purpose as may prove
necessary with the other two Governments and ir
authorized agencies.

"4, The Government of the United States is
moreover convineed, as are also the Governments of
France and Great Britain, that the success of
the poliey set forth above is linked with the
development of international trade. In particulsr
it attaches the greatest importance to action being
taken without de to relax progressively the
present system of quotas and oxoﬂngo controls
with a view to their abolition,

"5. The Government of the United States, in
comnon with the Govermments of France and Great
Britain, desires and invites the cooperation of
other nations to realize the policy laid down in
the present declaration. I{ trusts that ne country
will “t‘“ﬁi.“ obtain an unreasonable competitive
exchange advantage and therogz hu:i:r the effort
to restore more stable economic relations which 1
it is the aim of the tlree Governments to promotes

This agreement so far as the United States is concerned was
entered into under the authority of Section 10 of the Gold
Reserve Act of 1934 providing as followss:

145/ Federal Reserve Bulletin, October 1936, p. 760.
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"Sees 10, (a) For the purpose of stabilizing
the exchange value of the dollar, the Secretary of
the Treasury, with the approval of the President,
directly or such agencies as he may
designate, is authorized, for the account of the
fund established in this section, to deal in gold
and foreign exchange end such other instrumen
of oredit and securities as he may deem necessery
to carry out the purpose of this section. An
snnuel audit of such fund shall be made and &
report thereof submitted to the Presidemt.

"(b) To ensble the Secretary of the Treasury
to carry out the provisions of this section there
is hereby appropriated, out of the receipts whieh
are directed to be covered into the Treasury under
section 7 hereof, the sum of $2,000,000,000, whieh
sun when awailable shall be deposited with the
Treasurer of the United States in & stebilization
fund (hereinafter celled the 'fund') under the
exclusive eontrol of the Secretary of the Treasury,
with the approval of the President, whose decisions
shall be final and not be subject to review by
other officer of the United States. The fund shal
be available for enditure, under the direction
of the Seecretary of the Treasury and in his dis-
cretion, for any purpose in econnection with carrying
out the provisions of this section, inelu the
investment and reinvestment in direct obligations
of the United States of any portions of the fund
which the Secretary of the Tpeasury, with the
approval of the President, may from time to time
determine are not currently required for stabilizing
the exchange value of the dollar. The proceeds of
all sales and investments and all earnings and
interest accruing under the operations of this

" section shall be paid into the fund and be
available for the purposes of the fund.”

146/ 48 Stat, 887, 341, In addition to the 1938

T Agfeenent, stabilization egreements have been
entered into by the Secretary of the Treasury under
these powers with the Governments of Brasil ((1938) -
Rep. Sec'y. Treas. 21{; China ((1941) Rep. Sece'y.
Treas. 58); Mexico ((1942) Rep. Sec'y Treas. 42);
Eouador (Ibid); and Iceland (Ibid)., The powers
contained In Section 10 were Tenewed in 1937
(80 Stat, 4), 1989 (58 Stat. 9982; 1941 (55 Stat.
396); and 1948 (57 Stat. 68). At the time of each
extension, the attention of Congress was called
to the fact that these stabilization agreements
had been made.
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More strikingly than any other act which the United
S¢ates has ever teken in the international field, the
Tripartite Stabilization Agreement of 1986 wes a direct
forerunner of the Dretton Woods Agreements, The Gold
Reserve Act and the Stebilization Agreement recognized
the fact that there can be no domestic prosperity in
this country unless healthy conditions exist in the inter-
nationel field and that the s oundness of our domestic
currency structure is irrevocably linked to the exchange
value of the United States dollar in relation to other
currencies. As in the case of the Wheat end Silver Agree-
ments, the statutory besis for the action of the executive
in entering into the Stabilization Agreement lay in what
is essentially a domestiec statute, dealing in this case
with the reserves behind our currency. As in the case
of those agreements, it would not have been possible for
the United States to carry out their terms without such
statutory authority, |

9. Aviation Arreements - A recent example of multi-

lateral international sgreement entered into by the United
States under the authority of existing legislation is
furnished by the results of the Ifiternational Civil
Aviation Conference held in Chicago, November-December
1944, This Conference concluded in the preparation of

four multilateral agreements, namely, an Interim Agreement
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on Civil Aviation, a Conmvention on Internatiomal Civil
Aviation, an Internetional Alr Services Transit Agree-
ment and an Internationsl Air Transport Agrocmcnt.l51/

The Interim Agreement provides, emong other things,
for the creastion of a provisional International Civil
Avistion Organization to eonduct certain research and
recomnendatory functions relaeting to standards and pro-
cedures in the field of civil aviation and to j:erf.orn
related services; for the adherence by signatories of
the Agreement %o certain principles relating to flight
over the territory of members and with respect to such
matters as documents carried by aircraft, certificates of
aeirworthiness, an{l licenses of personnel; and for certain
undertakings whereby members agree to file copies of
contracts with the Organization and to apply provisionally
certain recommendations with respect to aviation practices.
All of these matters are within the power of the executive
branch of this Government tolgal;rorm under provisions of
the Air Comnerce Act of 1926~ eand the Civil Aeronautiecs
Act of 1988]252/'con30qptnt1y, this agreemsnt has been
accepted by this Government as an "executive agreement”
subject to compliance with the constitutional processes of
the United States in rﬁpact of the contribution].g/ funds

for administrative expenses of the Organization.™ .

187/ International Conference on Civil Aviation, Final Aot
(Part I)s The original of the final act is deposited
in the archives of the Department of State.

148/ 44 stat, 572.

T340/ 62 Stat. 978,

TG0/ Stete Department Press Roleese No. 101, February 9, 1945,
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The other two sgreements, commonly referred to as the
"Pwo-Freedoms” and "Five-Freedoms" agreements, provide
primarily for the reciprocal granting by each signatory
country to the other signatories of certain privileges in
respect of scheduled international air services; in the
first case, the privilege to fly across its territory
without lemding and to land for non-traeffic pmrposes, and,
in the second case, the same privileges plus the privileges
to carry pessengers, mail and cargoe to and from each
siznatory country and intermediate points, In view of the
provisions of existing law with reference to the granting |
of commercial right to fareign airorart,}éy these agree=-
ments are within the power of the executive to carry out
without additional legislative authority and consequently
they heve been accepted as "executive agreements."

The 1cgz?1}ention has been submitted to the Sgnate es

a treaty.”

10, Other International Organigations -« Other

international organizations in which the Unite d States
participates pursuant to specific Congressional authoriza-
tion are as follows:

(e) Internationsl Hydrographic Bureau - The State

Department appropriation act of 1921 provided, in pert,

15 44 Stat. 572 and 52 Stat. 973.
o 79th Congress, }st Session, Executive A.




-83“
for approprietions "to ensble the United States to
become & member of the International Hydrographie Bureau,
and for the first annual contribution of the United

States tgug;ﬂ the ereation and maintenance of such
5

buresu.”

{b) International Statistical Buresu = A joint.rosolu-

tion of Congress in 1924 authorized appropriations "to
engble {90 United States to maintain membership" in the

Bureau.

(¢) Permenent Associstion of International Road

Congresses = A joint Resolution of Congress in 1924

authoriszed eppropriations "to enable the ggé}ud States

to accept membership" in the Associations™
() Anericen International Institute for the Protection

of Childhood = A joint resolution of Congress in 1928

authorized appropristions "for the contribution of this&/
United Stetes toward the support of the institution."

LR AR B R
The cagses enumerated above constitute some of the
wost notable as well as some of the most sucsessful
speeific acts of the United States Government in the field
of foreign affairs during recent years in respeoct of inter-
national  cooperation on a multilateral basis. While in

IFQ A1 Stat. 1210.

43 Stut. 112.
w 44 Stat. 754,
IS8/ 45 Stat. 487,
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none of these cases has the constitutionality of the
action been passed upon by the Supreme Court, it is of
perhaps greater significance that the method employed
to bring about United States participation therein has
never been questioned. It is submi tted, therefore, that
unless there are speeial circumstances in eonnection with
the Bretton Woods Agreements to differentiste them in
this respect from exemples such as the multilateral postal
treaties and the International Silver Agreement, the United
States may become a party to the Bretton Woods Agreements
through executive action in conjunetion with legislation
by Congress as hes been proposed.

Two econsiderations have been of predominant importance
in the preparation of the Bretton Woods legislation,

The first, which is basie to the entire study of
the loénl and constitutional problems here involved, is
that under the Articles of Agreement of both the Fund
end the Bank, any member may withdraw from either institu-
tion at any time by transaitting a notice in writing to

the institution, and withdrawal ;g%}l become effective on

the date the noticc is received,

have & most vital effect upon the nature of the comuit-

These provisions

ments imposed by the Agreements and make it particularly

157/ Artiele XV, Seetion 1, Articles of Agreement of the Fund;
T Article VI, Section 1, Apticles of Agreenent of the Bank,
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appropriate for our partieipation in these organizations
to be brought about by legislation. Like sny other
phase of our national monetary end economic poliey, our
active membership in the Fund and the Bank will be subject
‘to the policies 1aid down in this f1eld from time to time
by the Congress. The right of withdrawel, therefore, heas
an important effect upon the legislative approach to
this problem.

The seoond consideration relates to the provisions of
the respective Agreements with reference to the signeture
thereof., These are to the effect that each govermment
signing each Agreement shall deposit with the depository
govermaent an instriment setting forth that the government
has accepted the Agreement "in asccordance with its law
and hes taken all steps necessary to '“igéf it to ecarry
out all of its obligations" thereunder.,”  This provision
requires eech government to adopt certain domestiec legise
lation in order %o hecome an active perticipeant in the
institutions. The pending bill would provide the necessary
domestic legislation, in the case of the United States, in
addition to that which exists under previously enscted laws,
to enable this country to adhere to these Agreements in

accordance with their respective terms, and, inecidentally,

158/ Article XX, Section 2, Articles of Agfeement of the Fund;
Article XI, Sgetion 2, Articles of Agreement of the Bank.
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to permit the meking of the required certification
upon the signature of the Agreements on behalf of the
United States. In other words, if a particular provision
of either Agreement would require certain action of a
member and the existing legislation of the United States
dees not provide the legal besis or authority for such
ection, edditional legislative authority is required and
would be provided under this bill,

As has been exhaustively discussed above, the Breiton
Woods Agreements are within the general framework of
legislation previously enacted and policies adopted by
the Congress in the field of banking and eurrency and
foreign exchange. Some of the undertakings in the
Agreements are consistent with existing legislation and
consequently may be cerried out by the executive without
further anthority from Congress, In these cases, therefore,
no provision has been included in the pending bill.,

In & few instances, modifications of existing laws
are required to carry out the purposes of the Agreements.
Thus the provisions of the Gold Reserve Act of 1984 relating
to the stabiliszation fund would be extended to permit the
use of the resources of that fund in conmection with our
participation in the International Monetary fnnd; The
purposes of the two funds are substantially similar and
no change in legislative poliey would be involved in this
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amendment. Secondly, the Johnson Act would be modified
to the extent necessary to permit the Bank to operate
within the framework of our laws. Such a modification
would be en essential consequence of the major poliey
deecision to participete in these institutions.

If the pending bill is enacted into law, the President
will be in a position tosign the agreements in accordence
with their terms and to mate the necessary certification
with reference to the action taken by this Government to
give effect to them. All of the legislative ection
required to place the President in this position is within
the delegated powers of Congress under the Constitution.

L A AR R B AR

The foregoing extended discussion may be briefly
sumarized as follows:

1. The pending legislation affects powers which
under the Constitution are vested in the Congress.

2. The Agreements and legislation are closely related
to existing statutes enacted under these powers and are
similar in purpose to previous attempts under such legisla-
tion to provide for joint action between nations in the
field of international econonic and finakeial affeirs,

8. The Agreemenis and legislation are so closely

related to our domestic banking and currency structure as
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provided for under existing laws that they cen best be
considered through the same procedure as required for Lhe
enactment of domestie legislation in these fields.

4. Throughout this country's history Congress has
exercised its delegeted powers in matters affecting our
forelign relations,

5. In particular, Congress has on numerous occasions
exercised such powers to authorige or nf:actunto the
participation of the United States in international organi-
gations or sgreements on a multilateral basis.

6. The Supreme Court has recognized the validity of
agreements entered into with foreign nations by the
executive either with or without Congressional action, and
without resort to the treaty procedurs. The Court has never
held that an executive agreement was invalid.

7. The supplementary legislative authority necessary
to enable the executive branch to carry out the Bretton
Woods Agreements, in addition to the authority vested in
the executive under existing legislation, is entirely
within the scope of the delegated powers of Congress

8. The Bretton Woods Agreements Act is, therefore,

a valid constitutional approach to the effectuation of
United States perticipation in these institutions.
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V. DELEGATION OF POVERS

In addition to the considerations above there are
sdveral other points that should be discussed in connection
with the incidental gquestion th;t Las been raised of whether
H.R. 8814 and the Articles of Agreement of the Fund and Bank
involve an'tneonstitutional delegation of legislative
pﬁwtr to the international organizations or to foreign
countries. A careful study of the bill and the Agreements
leads to the conclusion that no such delegation is involved
but that the proposed legislation and the oreation of the
institutions is an effective and appropriate mcans to
bring about the purposes underlying the Agreonnnt:.lég/

The powers conferred upon the executive branch of the
Government are so limited that no question can be raised

that such powers involve an unconstitutional delegation of

159/ It has always been recognized that Congress has
substantial discretion in selecting the manner of effectua-
ting its purposes. As stated by the Supreme Court in
MeCulloch v. Maryland (1319) 4 Wheat. (17 U.S.) 315 at

pe 405, 1n connection with the establisiment of a United
States Dank: '

"# # # a government, insirusted with such ample powers,
on the due execution of which the hnpginsas and prospérity
of the natlon so vitally depends, must also be intrusted
with ample means for their execution. The power being
given, it is the imlent of the nation to facilitate its
execution. It can never be their interest, and cannot
be presumed to have been their intention to clog end
embarrass its execution, by withholding the mouf
appropriate means."” .

Chief Justice Marshall added at p. 420;

"Let the end be legitimate, let it be within the scope
of the constitution, and ell means which are appropriate,
which are plainly adapted to that end, which are not
prohibited but consist with the letter and spirit of

the constitution are constitutional.”
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the legislative fumction. This is particularly true in
view of the broader scope for delegation to the Executive
in the field of foreign relationh.lggé

Provisions of the legislation and the Articles of
Agreement which are pertinent to the authority granted to
the Fund md the Bank and to foreign countries will be
considered in the following three categories: (1) those
provisions conferring upon the Fund and Bank a legal status
and certain privileges and immunities; (2) those provisions
relating to the payment of the subseriptions of the United
States; and (8) those provisions which commit the United
States to refrain from specified actions while it is a
member of the international organizations.

Status, privileges and immunities.

To enable the Fund and Bank to carry out their
funetions propirly, the United States and the other member
countries are required to grant them a series of privileges
and immunities which are set forth in the Agreements, in .
addition to granting them status as legal entities. Beth

160/ U.S. v. Curtiss-Wright Export Corp. (1938) 209 U.S. 304.
m ﬂm ri’lz Ve CI“ De 649.

Moreover, the purposes and standards set forth in the Bretton
Woods Agreements and the Act are sufficiently precise so that
there can be no guestion of "the purpose which the Congress
seeks to accomplish and the standards by which that purpose
is ® be worked out". (United States v. Ruch Royal Cooperative
Inc. (1989) 807 U.5, 583, 574). Accor , the standards
set forth in Supreme Court cases to determine whether the
Congress has fulfilled its legislative funetion would be met.
See J.W.Hampton Jr. & Co. v. United States, (1928) 276 U.S. 394;

N.Y. Tentral Securitles %gg. V. United States (19382) 287 U.S. 12;
PP« LOLion 8 Ve nistrator (Im, SI! U.S. 12.;
Yakus v. United States (1944) 321 U. S. 414.
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institutions must be treated as having the capacity to
make contracts, to aecquire and dispose of property, and
to bring suit in our nourtn.l—ey The Fund will be immune
from suit except when it consents to be sued and, slthough
the Sank will be subjeet to a suit, it will be protected
against having its property attached in advance of
Judwnt.}'gy Both the Fund and bank must be protected

against searches, requisitions, confiscation, ete., and
the archives must be fully protected against 1nttrhronco.;§y
Their property will be kept free of restrictions and controls

to the extent necessary to carry out their operations and
their communications will be treated in the same manner as
those of foreign gonrnne'nt-.lsi/ The organizations
themselves will be tax immune, their employees will be
protected against double taxation on their incomes, and
securities of the organizations will be protected against
diseriminatory taxation. i85/ Persons connected with the
institutions will be immune from legal process with
respect to their official aets, and so far as immigration,

alien registration and conseription laws are concerned,
they will be treated as diplont:.lgg/

It is intended that in many respects member countries
should treat the Fund and Bank in the same way that they

18I/ Articles of Agreement of the Fund, Article 1X, Section 2.
162/ Ibid, Article IX, Section 8 and Articles of Agreement
of the Bank, Article VII, Section 8.
163/ Fund, Article IX, Seetion 4; Bank, Articls VII, Seetion 4.
164/ Fund, artiele IX, Seetions 5 & 8; Bank, Artiele VII,
Seotions 5 & 6.

lggnd, drticle IX, Section 9; Benk Article VII, Seetion 9.
und, Article IX, Section 8; Bank, Article VII, Section 8.
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treat foreign governments. The effort in this direction
is limited, however, to the minimum necessary for the
institutions to fumetion properly. The privileges and
immunities granted to the Fund and the bank are those
customarily granted by the United States to foreign
governments and t eir cqployooa.ng/ Moreover, some
privileges and immunities of oitizens of the United States
have even been granted by commercial treaties to citizens

of foreign countries who do not have diplomatie status, 188/

167/ See: The Schooner Lxechange (1812) 7 Cranch 116 (sovereign
ty of Topelign ovornncn%u generally); R.S. 4088, U.S.C.
title 22, sec. 252 (Ennun1t¥ from suit of foreign ambassadors,
ublic ministers and their "domesties"); Compenia Espancle v.
vemar (1938) 308 U.S. 68 and Betizzi Bros. Go. V. The Pesaro
271 U.S. 562 (vessels of a Toreign government
from suit); Aet of Feb., 15, 1933, U.S.C. title 22, sec. 255a
(prohibiting interference with the duties of foreign diplomatie
representatives) Seetion 116(¢) Internal Revenue Code, U.S.C.
title 26, sec. 116(c) (exemption of income of forei
gcvcrnnnnts from income taxg Seetion 116(h) Inte Revenue
ode, U.S,C. title 26, sec. 116(h) (compensation of employees
of foreign ?OVOPHHIRtI exempted from income tax under certain

conditions.

168/ See, for e le, in two of the more recent treaties,
rticle I of the reaty with Liberia (1938) Dept. of State
reaty Series, Nos 956 and the following provision from
Artiecle I of the Treaty with Siam (1938) Dept. of State
Troat; Series No. 940: :

The naticnals of each of the High Contracting Parties
shall receive, in the territories of the other, the most
constant protection and sonurit{ for their persons and
property, and shall enjoy in this respect the same rights
and privileges as are or my be ranted to nationals of
the State of residence on their submitting themselves to
the conditions imposed upon nationals of the State of
residence. They shall also onioy in this respect that
dcgroo of proteotion and security that is required by
international law. Their property shall not be taken
without due process of law or without psyment of just
compensation,"”
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Accordingly, the action of Congress in specifically
granting privileges and immunities to the Fund and Bank
will be the repitition of a practice which Congress has
followed consiztently in the past. Legislative action of
this nature is customary in the conduct of our foreim
relations.

Payment of subseriptions.
The Articles of Agreement of the Fund prescribe the

quota of the United States, and the Apticles of Lgrcomnnt

of the Bank sllocate a fixed number of shares of stock
to be subseribed by the United States. I. R. 8114 contains

the provisions necessary to enable the United States

subseription t. be pnid.lgg/

There is nothing unusual involved in the Congress

gpropriating money for payment to international institutions.
We have done this nany times in the past. Notable examples
are the United Nations Relief and Rehabilitation Ldninintrttiongzy
the Pan-American Unioan;frand the International Labor
Orgtnisstion.lzg/ The appropriation of funds to be
contributed or subscribed to internatlonal organizations
has never been held to be an unconstitutional delegation
of legislative power.
Justice Story effeetive y answered any contention to

the oontfnry in his dissenting opinion (the majority did

eotion 8.
58 Stat. 122.
See for example 43 Stat. 1620; 44 Stat. 1186, 57 Stat. 278.

172/ See for example, 57 Stat 30; 57 Stat. 278. For other
aEpro;riationl to be paid to international organizations see
Chapter 7 of Title 22 of the United States Code.
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not disagree on this point), in the case of The Proprietors

of the Charles River Bridge v. The Proprietor of the Warren
Bridge t. sl AW 1y Giieering the contention that She

charter to The Froprietors of the Charles River Bridge

was & resiriction upon leglslative power he said at p. 603:

“This charter is not # # # any restriction upon
the legislative power; unless it be true, that be-
cause gLe legislature cannot grant agein, what it has
already granled, the legislative gowor is restricted.

so, then every grant of the public land is a
restriction upon that power; a doctrine, that has
never yel been established, nor (as far as I know)
ever contended for. Rvery grant of a franchise is,
80 far as that grant extends, necessar. exclusive;
and cannot be resumed, or interfered wit o« % w@

But the legislative power remains unrestricted.

The subject matter only (I repeat it) has passed
from the hands of the goverument. If the legislature
should order a government debt to be gaid by a sale
of the public stoek, and it so paid, the legislative
power over the funds of the goverament remains
unrestricted, although it has ceased over the
particular stock, which has beem thus sold."

Coumitments of the United States lesiricting Its Future
Action. e g D

e .

The only pertinent portions of the Articles of

Agreement which remain fopr consideration are the poliey
conmitments which the United States is required to make in
accepling membership in the Fund and Bank. All of these
comnitments merely limit the action which the United States
would otherwise take while a member of the two institations.
Many treaties and international agreements entered into
by the United States have been charasterized by similar
negative comitments. In order to obtain the agreement of

178/ (1887) 11 Peters (36 U.S.) 420.




oo

a foreign government to restrict its ections in certain
respects deemed desirable by this Government, tl e United
States in turn agrees to circumscribe its actions in

the same field.

In 1794 the United States entered into the Jay Traatylzé/
with Great Britain uﬁioh provided that the citizens of the
United States and Cansda as well as the Indian tribes could
not have their ability to pass and repass freely between
the respective territories restricted by either nation.
This provision was never held to be unlawful as restriecting
the power granted by the Constitution to Congress "to
regulate Commerce with foreign Nations".

An exchange of notes in 1817 consummated an executive
agreement between the United States and Englandlzg/ limiting
the Naval Forces on the Great Lakes. Another limitation
upon the right to build the mumber of naval vessels which
the participants might otherwise desire to build was
contained in the 1936 treaty limiting naval arunnontl.lzg/
It has not been contended that either of these agreements
constituted an unconstitutional delegation of the power of
the legislature "to provide and maintain a Navy".

The Constitution grants to the Congress the power "to
lay and collect Taxes, Duties, Imposts and Excises".
However, Congress has not felt that it was unlawfully
restrieting its power in this respeet by authorizing the

174/ 1 Mslloy 590, 592.
176/ 1 Malloy 628.
176/ 4 Malloy 56548.
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exeoutive to enter into reciprocal income tax exemption
agreements with foreign gonmonts.l—w/ This is another
instance in which Congress has agreed not to exercise its
powers in return for e corresponding forbearance on the
part of other govermments.

In the field of multilatersl agreements, the United
States entered into the Hague Convention Respecting the
Laws and Customs of Var on Landug/ which impliedly
obligated the United States not to take any inconsistent
action with respeet to the armed forces of the United States
while the Convention was in effeect. It has never been
contended that this action constituted an unconstitutional
delegation of the power of Congress "to make Rules for
the Government and Regulation of the land and naval forces."”

In the case of the Bretton Woods Agreements and in the
examples discussed above the principle is the same. Each
participating country agrees to give up its right to aet in
e particular manner in return for the corresponding commit-
ment of one or more other countries. The only covmitment
contained in the Benk Agreement, sside from the privileges
and immnities and the subsoription, is that the United

States and other countries agree not to restriet the use

177/ See for example the agreement with Canada, Dept. of

ate Executive Agreement Series No. 4 (1926), The legislative
aut orization is contained in the Revenue Aot of 1921 (42 /tat.
227, 289) and subsequent Revenue Acts.

178/ (1907) 2 Malloy 2269.
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that a borrower can make of their respective currencies
borrowed from or through the Bank.m/ Similarly the

United States and other countries, while members of the

‘und, may not restriet the use of their respective

currencies acquired from the Fund.lég/ In the case of

the Fund Agreement the United States and other member
countries are also committed not to buy and sell gold

beyond a range based upon the par value of their curroncy;lg;/
not to change the value of their ourrency except as provided
in the Agroaunnt;lggyrnot to permit exchange transactions

at rates beyond the presecribed rangclgg/ (this commitment

will be fulfilled by the United States if it continues

the present policy of buying and selling gold freely for

the settlement of international transactions); not to

impose restrictions on current international trnnlaotlonc;lgﬁ/
and not to engage in diseriminatory currency arrangements

or multiple ourrency praotiool.égg/

No gihestion has ever been raised that treaties and
agreements containing a commitment not to take certain
lpeolf;od actions involve an unconstitutional delegation
of legislative power. In fact, if treaties and agreements
of this kind were so construed, the United States would

179/ Article IV, Sections 1 & 2.
80/ Schedule D, 8, and Schedule E, 8.

181/ Article IV, Seotion 2.

188 Article IV, Seetion 5.
Article IV Seetion 4,
Article VIII Section 2.

185/ Article VIII, Section 8.
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be gravely hampered in its negotiations with other eountries;
as it is diffienlt to imagine an international compaect of
any importance that would not involve at least a commitment
of the United States not to engage in activities incon-
sistent with the treaty or agreement in question.

It is egually clear that nothing in the Fund Agreement,
the Bank Agreement, or H,R. 3314 will give the Fund, or the
Bank, or any foreign country eny power over the value of
the doller or any power over the foreign commerce of the
United States. With respeet to the power of Congress over
the value of the dollar, two things must be considered.
First, Congress can affect exchange rates only by ehanging
the value of the dollar. Other countries are free, in the
absence of an international agreement, to change the values
of their own currencies and thus affect dollar exchange rates.
Under the provisions of the -Articles of Agrecnnntlgg/'anﬁ
He Re 3314,121/ -no change can be made in the value of the
dollar without authorisation by Congress. Thus, the power
of Congress to coin money and regulate the value thereof will
remain in Congress and neither the Fund nor foreign countries
will have ary power in this respect. Seeondly; the reference
in the Constitution to the power of Congress to regulate the
value of foreign coin can relate only to physical coins which
may be in cireulation in the United States. Obviously, it
Was not intended to do the impossible by conferring upon

vongress power to regulate the value of another country's money.

186/ Article IV, Section 5(b)
187/ Sections 6 end 6.
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So far as the Bank is concerned, its only effeet on
mr foreign commerce will result from the loeans it makes
anl guarantees. If these are made in dollars our commerce
will be affected. DBut Congress will not have made this
possible by giving up its power over foreign commerce.

It will have accomplished this through the exercise of

its own power to sppropriate the funds which the Bank

may lend or use as a reserve for its guarantees, and by
exercising its power to authorize internationsl agreements
limiting the right of the United States to impose
restrictions on the use of dollars borrowed from or
through the Bank,

. Similarly, the Fund will have no power which can
interfere with the exercise by Congress of its right to
regulate _the foreign commerce of the United States. As
indicated above the limitations on the freedom of action
of the United States, including those relating to scarce
currencies, are imposed by virtue of the agreement itself
and are not powers conferred upon the Fund. For example,
when the United States is a member of the Fund it can
sell gold only within the prescri ed range. It will comply
only because it is otligated by an international egreement
to do so and not because the Fund has required the United
States to do it. The Fund itself has no such authority. The
same thing is true of all the other commitments which the
United States makes by accepting the Fund Agreement, With
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respect to the effeect on our foreign commerce of the use of
dollars acquired by foreign countries from the Fund, the
principle involved is the same as that involved in the

loans made by and through the Bank., Our commerce will

be affce@pd'By the use of the dollars, and tiese effects
will rcg;lt from the exercise by Congress of its power to
appropriate funds and the exercise of its power to autlorize
an international agreement limiting the right of the United
States to restrict the use of dollars so acquired.

It has been suggested that the provisions of Article VII,
dealing with scarce currencies, will per-it foreign countries
to.regulate American exports if the dollar becomes a secarce
currency. It is alleged, therefore, that there is involved
‘n the Fund Agreement a delegation to the Fund and fo foreign
countries of the power of Congress over the foroigﬁ commerce
of the United States. There is no foundation in faect for
this suggestion or for this allegation, At the present
time all foreign countries have the right at any time and
for any reason to impose restrictions upon the freedom of
exchange transations between their own curmencies and the
dollar, Their right in this respect can be limited by
international arrangement but not by Congressional action.
The most that Congress can do is to enact legislation
designed to minimize the effect of restrictions which other
nations may impose. It should be kept in mind that foreign

countries can exercise t.is power whether the dollar is a
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scarce currency or not., Under the Fund Agreement foreign
countries do not aequire any additional power with respect
to imposing restrictions on dollar transactions, and in
fact their power is limited by the Fund Agreement., If the
Fond declares the dollar to be a scarce currency foreign
countries will be permitted to impose limitations on the
freedom of exchange transactions in dollars, but the
limitations can be no more restrictive than is necessary
to limit the demand for dollars to the supply held by
and accruing to the country imposing the restrictions,
and they must be relaxed and removed as rapidly as
condi tions parmit.}'a'g/ It is epparent, therefore, that the
power of foreign countries to restrict transactions between
their currencies and the dollar is not acquired by delega-
tion from the Congress of the United States, but is a
power which they have today and which will be limited
rather than increased by the Fund Agreement.

Section 5 of Article VII commits the United States
not to inwoke any prior international arrangements in a
manner which will prevent the operation of the scarce
currency provisions, Obviously this is not a delegation
of legislative power to the Fund Wt is an agreement by the
United States to restrict its right to insist upon com-

pliance with earlier arrangements with other countries

1887 Article V11, Dection 3(b)
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which are inconsistent with the Articles of Agreement.
Even if the extreme view were taken that some agreements
to which the United Siates is a party would, in effect,
be revoked by this provision, it still would not involve
an unlawful delegation since its effect would merely be to
terminate the existing internationel arrangements.,

The conclusion necessarily follows that the Articles
of Agreement ard Hy R, 8814 do not involve an unlawful
delegation of legislative power to the Fund, to the Bank,

or to foreign countries.




