CONSTITUTIONALITY OF THE BRETTON WOODS AGRLEMENT ACT.

Introduction

1/

There is pending before the Senate a bill™ to pro-
vide for the participation of the United States in the
International Monetary Fund (herdinafter called the "Fund")
and the International Bank for Reconstruction and Devel-
opment (hereinafter called the "Bank"). The proposal
is in the form of a statute entitled the "Bretton Woods
Agreements Act", It would authorize the President to
accept membership in the Fund and the Bank provided for in
the respective Articles of Agreement therefor contained
in the Final/ﬁct of the United Nations lonetary and Financial

&
Conference,_f and would in substance enact the necessary
statutory authority to permit the United States to carry
out the obligations to be undertaken by it under these
Agreements.
Questions

The question has been raised whether United States
participation in the Fund and Bank can be effected by an
Act of Congress authorizing the President to sign the
Articles of Agreement or whether they are treaties that
must be made by the President, by and with the advice¢ and
consent of the Scnate., An incidental question has also
been raised whether participation of the United States in

the Fund and Bank will involve an unlawful delegation of

1/ H. R. 3314, 79th Congress - lst Session, passed by the
House, June 7, 1945,

2/ Held in Bretton Woods, New Hampshirc, July 1 - July 22,
1944, The final act is deposited in the archives of the
Department of State.
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legislative power to the institutions or to foreign
countries.

Conclusion

It has been concluded (1) that the approach embodied
in the Bretton Woods Agrecements Act is authorized under
United States constitutional procedure and practices and
1s in fact preferablc in this case to any other form of
procedure; and (2) that H. R. 3314 and the Articles of
Agreement do not involve an unlawful delegation of legis~
lative power.

I, - Statement of Facts

International Monetary Fund

The Intcrnational Monetary Fund is open to member-
ship to the forty-five United and Associatcd Nations
which participated in the Conference, and to such other
countrics as may thereaftcer be admitted. Provision is
made for aggregate subscriptions by the original members
of the equivalent of $8,800,000,000 in accordance with
a schedule attached to the Articles, which quotas are
payable at the time and in the manner sc¢t forth in the
Agrcement. The purposcs of the Fund arcs

"(1) To promote international monctary cooperation

through a permancnt institution which provides
the machinery for consultation and collabora-
tion on international monctary problems,

"(ii) To facilitate thc cxpansion and balanced growth

of intcrnational trade¢, and to contribute
thercby to the promotion and maintenance of

high levels of e¢mployment and rcal income and
to the development of the productive resources
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of all members as primary objectives of
¢cconomic policy.

"(iii) To promote exchange stability, to maintain
ordcrly exchange arrangements among members,
and to avcid competitive exchange depreciation.

"(iv) To assist in the establishment of a multilateral
systecm of payménts in respect of current trans-
actions between members and in the elimination
of foreign exchange restrictions which hamper
the growth of world trade.

"(v) To give confidence to members by making the
Fund's resources available to them under adequate
safeguards, thus providing them with opportunity
to correct maladjustments in their balance of
payments without resorting to measurcs destruc-
tive of national or international prospcrity.

"

(vi) In accordance with the above, to shorten the
duration end lcssen the degrec of disequilibrium
in the intcrnational balances of payments of
members., "3/

The Fund is an integral part of a program to further

international tradc and to improve gencral economic condi-

tions with special emphasis upon stability of exchange rates
and the avoidance of unilateral and discriminatory exchange
practiccs., lembers arc rcquired to statc the par value of
their currency in terms of gold and to agree to restrict

t.i- 3 o . ~ . é/

helr frcedom to make changes in exchange rates.” A pool

of gold and currencies of all members is to be created through

the subscriptioms of the quotas, which will be available

under prescribed conditions to members requiring the currency

3/ Article I, Articles of ' ;
Art ] s Artlclcs of Agreement of the F
1/ hrticle IV, ibid, e
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of other members to meet temporary shortages of exchange.
This pool is to be strengthencd through various provisions,

including the requircment tﬁﬂt members repurchase their
6

own currency from the Fund™ and that certain charges be

incurrcd by members using the Fund to acquire foreign

7/

cxchange.  Spccial action is authorized in the event

that the holdings of the Fund of the currency of any
8/

member should become scarcc, lMembers are required to

avold restrictions on current intcrnational payments
9/
and discriminatory currcncy practices. Provision is

made for a Board of Governors, Exccutive Dircctors and

o Managing Director and staff in whom the organization's
10/
powers shall be vested™  and for the extension of certain

privileges and immunitics to the Fund and its officers

11/
and employces.,”  The Fund may rcquire members to furnish

it with such information ns may be esscntial to its
12/
operations,”  The Fund is to deal only with governments
13/
or their ageneics™ and each member shall designate its

5/ Artiele V, Section 3, ibid.
6/ Article V, Section 7, Ibid.
7/ Article V, Scction 8, Ibid.
8/ Article VII, ibid.
9/ Article VlII ibid.
10/ Article XII, ibid.
II/ Article IX, ibid,
12/ Article HIlI Section 5, ibid.
I3/ Article V, Section 1, ibid,
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central bank or other acceptable institution as a deposi-

14/
tory for the Fund's holdings of its currency. Any member

may withdrew from the Fund 2t any time by transmitting
a notice in writing to the Fund at its principal office;

withdrawal shall become effcctive on the date such
15/

notice is reccived by the Fund.” Provision is made for
amendments to the Articles of Agrcement, the acceptance
of the United Statcs being required in all cases and the
acceptance of all of the members being required in the case
of any amendment modifying (a) the right to withdraw from
the Fund; (b) the provision that no change in a member's
quota shall be made without its consent; and (c¢) the
provision that no change may be made in the par value
of a member's currency except on the proposal of that

16/ -
member.  The Agrcement is to enter into force when it
has been signed on behalf of governments having 65% of
the total of the quotas. hkach government becoming a
member  shall at the time of signature deposit an instru-
ment setting forth that it has accepted the Agrecement in
accordance with its law and has taken all steps necessary
to cnable it to carry out all of its obligations under the

17/

Agreement,” At the time it comes into operation, the

14/ Article XIII, Section 2, ibid.

I5/ Article XV, ibid,

18/ Article XVII, ibid.

17/ Article XX, Scotions 1 and 2, ibid,




& &
18
Fund shall request each member to communicate the par
value of its currency and the perity must be agreed be-
tween the Fund and the mcmbers.lg/ Provision is madec for
compul sory arbitration of disputecs arising between the Fund
and o member which has withdrawn ~nd bigjcun the Fund and any

member during liquidation of the Fund.

International Bank for Reconstruction and Devclopment

The International Bank for Reconstruction and Develop-
20/
ment is open to membership only to members of the Fund.

It has an authorized capital stock of $10,000,000,000 of
which $9,100,000,000 is opcn for subscription by the
21/
countrics participating in the Conference. The sub-
scriptions are payable in the manncr sct forth in the
Agreement which provides in cffect for the postponement
of the payment of 80% of the valuc of each country's sub-
scription until needed to meet obligations incurred in
. 2=/
the operation of the Bank, The purposes of the Bank

are s follows:

"(i) To assist in the rcconstruction and develop-
ment of territorics of members by facilitating

the investment of capital for productive pur-
poses, including the restoration of cconomics

18/ Article XX, Section 4, ibid.
19/ Article XVIII, ibid.
20/ Article II, Scctiom 1, Articlcs of Agreement of the Bank.
21/ Article II, Scction 2, and Schedule A, ibid.

gg/ Article II, Sections 3-8, ibid.
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destroycd or disrupted by wer, the reconversion
of productive facilitics to pcacetime needs and
the encouragement of the development of produc-
tive facilitics and resources in less developed
countrics.

"(ii) To promote privatec foreign investment by means
of guarantces or participations in loans and
other investments madc by private investors;
and when privatc cepital is not available on
reasonable terms, to supplement private invest-
ment by providing, on suitable conditions,
finance for productive purposcs out of its own
capital, funds raised by it and its other
rCSOuUrccs.

"(iii) To promotc the long-range balanced growth of
international trade and the maintenance of
equilibrium in balances of payments by
encouraging international investment for the
development of the productive resources of
members, thereby assisting in raising pro-
ductivi%y, the standard of living and condi-
tions of labor in their territories.

"(iv) To arrange the loans madc or guarantced by it
in relation to international loans through
other channels so that the more useful-and
urgent projects, large and small alike, will be
dealt with first,

"(v) To conduct its operations with duc regard to the
effect of international investment on business
conditions in the territorics of members and,
in the immediate post-war years, to assist in
bringing about a smooth transition from a war-
time to a peacctime cconomy."23/

The Bank is likewise o part of the program to promote
world trade and full employment, primerily through
encouraging and providing for the international flow of
long-term capital, The resources ond facilitics of the

Bank are to bc used exclusively for the benefit of members

with equitablec consideration to projects for devclopment

23/ Article I, ibid.
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24/
and projects for reconstruction alike. The Bank may

make or facilitate loans (a) by making or participating
in direct loans out of its own funds; (b) by making or
participating in direct loans out of funds raised in

the market of a member; or (c) by guaranteeing private

25/
loans.”  However, the Bank may not have outstanding

guarantees, participation in loans and direct loans in

excess of one hundred percent of the unimpai;ed subscribed
26
capital, reserves and surplus of the Bank.” Similar pro-

visions are made in the case of the Bank as in the case /
27
ef the Fund with reference to organization and management,”
28/ 29/ 30/
privileges and immunities,” depositories,” withdrawal,™
31/ 32/
amendment,” signature of the Agreement™ and arbitration of
33/
disputes.™

In summary, the purposes of the Fund and the Bank
taken together are to facilitate the most rapid return to
normal economic conditions after the war; to provide for
increased employment and trade through making productive

loans to devasted and undeveloped countries; to promote

24/ Rrticle 1, 1bid. 31/ Article VIII,Ibid.
2o/ Article IV, Section 1, ibid. 32/ hrticle XI, iBid.
26/ Article III, Section 3,7 TIbid. T3/ Artiecle IX, Ibid.

27/ Article V, ibid. e '

28/ Article VII 1bid.
29/ Article V, Section 11, ibid.
30/ Article VI, Section 1, Ibid.




® ®
s T«
exchan_ e stability ana thereby to provide a_aiist vnilateral
and ailscriminatory exclan:e rractices; ena in general to
facilitate the expansion anc growth of internetional

trade. '‘hose purposes are closcly relatea to, or are

1

projections of, other measures u.hich the United Ltates

overn~ent !as taken in recenl years, either on its oun

initiative or in concert with otlier natioas, in the field

m™m

of international economics and Jinance. The Tripartite

24y . '
:ilization irreerment of 1936,— the bilateral

35/

stabilization a-reerents with a number of other countries,=—

36/

the Reciprocal ‘i'rade Agreecments=' nvrosrrar and the Tnier-

Currency &ta

[
)

national Silver Agrecment of 1J33,—Z arong; others, relate
to these purposes. Tine so=-called Lend-Lease ﬂctgg/ and the
mutual aid aprecrenis entered into under the auvthority
thereol nhave zroviced curing the var for cooperative

action between the allied countries and the pooling of
their resources to tiec utmest extent in the prosecution

of the war. Article VII of the mutual eid agree-

34/ fecerzl Reserve Bulletin, OJct. 1826, p. 760.

35/ Heports of tie Sacretary of the Tressury 1938, 1941, 1342,
36/ 48 Stat.. 943.

37/ G. S. Executive Agreement (E3).

38/ Us S. C. title 22, sec. 411-728.

o
C
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mcntsﬁg/ recognizes anG stresses the necessity of con-
tinued cooneration beti:een these allies in the field of
international cconomics to promote high levels of employ-
ment anc free moverent of trade. The United Nations Relief

40/ has teen created as

and kenebilitation Administration
the first step toviards the restoration of the economies
of the countries which have heen devastated cduring the
war; although humanitarian motives have to a large extent

dictated our participation in this organization, the

economic factor has repeatedly been emphasized as an

39/ A typical example is the rmutual aid agreement with
Great Sritain (U.S. Lxecutive A”PPC”Pnt Series 241)
si;ned February 23, 1942, irticle VII of this a agree-
ment provides in part cs follows: :

"In the Tinal determination of the benefits

to be provided to the inited {tates of imerica
by the Government of the United ilincdom in re-
turn for aid furnished under the Act of Congress
of larch 11, 1941, the terms and coacitions
thereof Slull oe svch as not to burden commerce
between the two countries, but to promote mutually
advanta,cous economic relations between then and
the betterment of world=-wide economic relations,
To that cnd, they shall incluce provision for agreed
action by the United States of imerica and the United
Kingdom, open to pﬂPulc‘?ﬁtlon by all other countries
of like mind, airected to the exransion, by appropriate
international and domestic measures, of “rocuctlon,
entployment, and the exchange and consumption of goods,
nblch are the material founcatlons of the liberty and
welfare of all peoples; to the clinination of all
forms of Ciscriminatory trcatment in 1ntor1nt101QI
commerce, and to the reduclion of tariffs ana othe
trade barriers; and, in zencral, to the attainnent of
all the economic objectives set forth in the Joint
Declaration made on August 14, 1941, by the President
of the United States of America anc the Prime linister
of the United Kingéom."

£0/ Public Law 267 - 78th Congress, approved March 28, 1944.
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immorteat consicaretion, nerticulerly in determining the
41/

lepge size of the United Stetes' contritution.™  The Txport-
Tmoort lerk hes in reccont yesrs oleyed en immortent role
in fup-ishins cevitel to ths other imericen Revublics to
fecilitete sound and mrocuctive industriel development

those countrics oxd taereby to inercesc their economic
votentiel &s treding actions; so svcecssful heve heon
its Oﬂﬁrations thet ¢ stron;; Gemend hes “eon crasted
for tic exteasion of the leadine novers of this enk es e
cornlerent to the ectivities of the Internetionsl Renk

£2/
for “ecconstruction &d Develonmont.”™
The Unitad Stetes hes tekon the 12ed in the epeetion

of the Tnad ¢4d the lenk in order to furter, through
intrraetionel coomerrlive egction, ashicetives vhich this
country hes hean striving to ettein for veers. It is
immossible therefors to consicer taz meadins lerisletion
vithout teling izto eccount tho othor sterns vhich heve

been tezen by this country to -e%e this nrorren cffective.

D

41/ See, for cxewnnle, “inerines bafore the Cowittee on
— Torcipga 'fleirs, “lousz of T.ecrassn tstjv s on MaJsllose
192, 78th Cons P”SQ-lst enc 2d Sessions, ¢né esnocially

steterent of “erbert H. Rnhﬂan, n. 127, thet "fNeconomic
aid to the libereted countrics is ossertiel to the lona-
term security of ell count PI,S. T "l‘rd venaence of
ell countries is such thet |t vould iwreril the rrosnerity
enc saenrity of ell if the erces liworeted by our ercices
continuzé rive vitn une"ﬂlo;- nt, w:ywqt, in"1le«tion,
dis2es2, €00 otner coisanueacas 07 2coio0vie
disorrenizetion.™

2/ See, for ovesnle, P-crice's le. Onnortuaitics in Torld

™ Trede, Netionel Plennin: . SSOCLE tiOﬂ, OVe 194Z, Ds T8
S. 1181 end Tis [e 3450, 73th Conrrecss, lst 3ession.
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II. - Powers of Congress

The subject‘matter of the pending legislation re-
lates directly to vowers which under the Constitution are
vested in the Congress. Article I, Section 8, of the
Constitution provides that "the Congress shall have
power #i# to coin money, regulate the value thereof, and
of foreign coin, and fix the standerd of weights and
measures". By virtue of this provision, legislative
authority in the field of banking and currency and
foreign exchange is vested jointly in the House of
Representatives and the Senate. The subject of the bill
is also directly related to other clauses in Section 8
of Article I of the Constitution, including those

which provide that the Congress shall have power "to

borrow money on the credit of the United States" and "to
regulate commerce with foreign nations".

Under the banking and currency rowers of the Congress,
a pattern of highly complex and interdependent legislation
has been built up during the history of our country which
forms the basis of our nresent netionsl currency and credit
structure. L recent article by Myres S. McDougal end

43/

fsher Lens™ notes this development and states:

"An intricate network of intermeshing
lepislation has been built upon the monetary and
currency powers of Congress. It has long been rec-
ognized that Congress's monetary powers subsumed

control over the relations between domestic and
foreign currency."

43/ Treaties and Congressional-Gxecutive or Presidential
— Ipreements: Interchanpeable Instruments of Foreign Policy
(1945) Yale Taw Journal 1B8I.
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These lews provide, among other things, for the national
banking system; the coinage and recoinage of metal; the
circulation and redemption of notes; and the powers of
the Secretary of the Treasury with reference to these
matters.ég/ Of particular 'significance, as related to
the pending legislation, is the series of vitally
important statutes which have been adopted during the
last 35 years to keep pace with the increasingly
complex finencial problems of the twentieth century

and the drastic change of the position of the United
States in relation to the rest of the world in matters
of industrial development and finencial power. The

45/ 46/
Federel Reserve fct of 1913, the Banking Act of 19337

44/ U.S.C. title 12, sec. 21 et seq. and sec. 221 et seq.;
= @and title 31, sec. 311 et™seq. An interesting provision
in connection with the general subject of this memorandum
is contained in sec. 312 of title 31, as follows:
"International monetary conference commissioners.
Whenever the President ol The Unlted States shall
determine that the United States should be represented
at any international conference called by the United
States or any other country with a view to securing
by internetional agreement & fixity of relative value
between gold and silver as money by means of & common
ratio, between these metals, with free mintege at such
ratio, he may eppoint five or more commissioners to such
international conference; snd for comnensation of seaid
commissioners, and for all reasonable expznses con-
nected therewith, to be approved by the Secretery of
State, including the proportion to be peid by the
United States of the joint expenses of any such con-
ference, «the sum of $100,000, or so much thercof as
mey be necessary, is evoropriated. (Mar. 3, 1897,
c. 376, §1, 29 Stat. 624.)"
Thus it appears that nearly 50 years ago Congress had
anticipated the necessity of an international monetary
conference to secure "international agreement" with ref-
erence to certein of the nroblems with which we are gen-
erally concerncd here. The fact that this provision is
contained in legislation dealing with the most baslc
aspects of our domestic currency system is consistent
with the thesis herein maintained.
45/ 38 Stat. 251.
I8/ 48 Stat. 162.
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and the Banking Zct of 193547/ have been designed to
strengthen our nationel banking structure in the light
of presént day needs. Flexible powers have been granted
to the exectitive to enable it to deal with financial
problems of an emergency nature, including oroblems of
an international character.ég/

More directly related to the problems with which

the current legislation is concerned are a series of

financial statutes enacted since 1933. Thus, Title ITI

177 29 Stat. 684

48/ See, for example, Sec. 2 of the ict of March 9, 1933,

TZ8 Stat. 1) providing that: "During time of war or during
any period of national emergency declared by the President,
the President may, through eny agency that he may designate,
or otherwise, investigate, regulate, or prohibit, under

such rules and regulations as he may prescribe, by means of
licenses or otherwise, asny transactions in foreign exchange,
transfers of credit between or peyment by benking institutions
as defined by the President, and exvort, hoerding, melting, or
earmarking of gold or silver coin or bullion or currency, by
any person within the United States or any place subject to
the jurisdiction thereof; and the President may require any
person engaged in any transaction referred to in this sub-
division to furnish under oath, complete information relative
thereto, including the production of any books of account,
contracts, letters or other papers, in connection therewith
in the custody or control of such person, either hefore or
after such transaction is completed." Under these vowers,
executive orders heve been issued relating to the export of
gold coin and to transactions in foreign exchange (Executive
Orders 6280 and 6560, Januery 15, 1934) and with respect

to the entire wertime system of blocking of credits and
regulating foreign exchange transactions (Executive Order
8389, April 10, 1940, as amended).
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49/
of the Agricultural Adjustment Act of 1933 authorizes

the Secretary of the Treasury, in conjunction with the
Federal Reserve Banks, to undertake extensive credit
operations in the event; among other things, that "The
President finds # # # that the foreign commerce of the
United States is adversely affected by reason of the
depreciation in the value of the currency of any government";
and also, in such event:

"By proclemation to fix the weight of the gold
doller in greins nine tenths fine and also to fix the
weight of the silver dollar in grains nine tenths fine
at s definite fixed ratio in relation to the gold
dollar at such emounts as he finds necessary from
his investigation to stabilize domestic prices or
to protect the foreign commerce against the adverse
effect of deprecieted foreign currencies, and to
orovide for the unlimited coinage of such gold and
silver at the ratio so fixed, or in cese the Govern-
ment of the United States enters into en agreement
with any government or governments under the terms
of which the ratio between the value of gold and
other currency issued by the United States and by any
such government or governments is established, the
President may fix the weight of the gold dollar in
accordance with the ratio ?O agreed upon. % ¥ 3 Y

' 50
The Gold Reserve Lct of 1934, &s noted below, mede

further extensive provision with reference to our monetary

structure and the foreign exchange velue of the dollar.

797 48 Stat. 51, 5l. These provislons were not aftected by

The decision of the Supreme Court in United States v. Butler,
297 U.S.1. i
50/ 48 Stat. 337.
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The Silver Purchase Act of 1934~ authorized the Secretary

¥

of the Treasury, among other things, to "purchase silver at
home or abroad", and "to investigate, regulate or prohibit e
the importation or exportation of silver". The Act of
52/

July 6, 19397 also made important provisions with
reference to silver and continued the President's authority
under Section 10 of the Gold Reserve Act,

Important provisions with reference to the national
credit structure are tontained in the Reconstruction

53/
Finance Corporation Act,” as subs#quently amended, and in
54/
the legislation with respect to the Export-Import Bank.™
In recent years, the Reconstruction Finance Corporation,
in conjunction with the Secretary of the Treasury, has
been authorized to finance the operations of other corpora-
tions having important foreign activities, including the
Defense Supplies Corporation, the lietals Reserve Corporation
55

and the Rubber Reserve Corporation.

The effect of these statutes on the international
economic rclations of the United States has been very

great. The enormous economic power of the United States
the

results in profound reverberations throuchout the cconomic

ol/ 48 Stat. LL70,.
52/ 53 Stat. 998,
B3/ 47 Stat, 5.
M/ {-:i St{it. ‘3&.

EE/ 55 Stat. 248.
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and financial world whenever a major change is made in our
domestic policy with reference to monetary matters. Since
the dollar is today the leading medium in the world for
the scettlement of international transactions, any action
to revalue the dollar in relation to gold, for examplec, is
a metter of the greatest consequence to other nations.

In other words, it is impossible for the Congress
to exercise its legislative powers in the field of banking
and currency to any important deprecc without affecting our
foreign relations, By the same token, it is impossible
for the Congress to legislatc on monetary matters in the
international field without taking into account the
policies cnunciated by Congress and the lcgislation
cnacted in the domestic field. The two fields are so
closely rclated in fact as to bec inseparable. It would
be practically out of the question to attempt to draw
the line between a purcly "domestic" and a purely "foreign"
monetary matter. It would likewise be extremcly difficult
to maintain, it is submittecd, that legislation in the
monctary ficld is beyond the scope of the powers of
Congress simply becausc such legislation is related to, or
is designed to effectuate, an international agreement in

this field.
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The Gold Rescrve Act of 1934 is a significant landmark
in the history of our domestic monetary structure and the
reserves behind this country's currency. Elaborate
provisions are containcd therein with refercnce to such
matters as reserves egeinst deposits and circulating
notes; the authority of the Federal Reserve banks with
respect to note issues; Federal control over gold reserves;
the coinage of gold; and the redemption of circulating
notes. But onc of the most important secyions in this
historic Act, which dcals with our domestic currecncy
structure, is Scction 10 thercof providing that "for the
purpose of stabilizing the cxchange value of the dollar,
the Secretary of the Treasury s * # is authorized # %

PR |
ge # # #', and

to deal in gold and foreign cxchan
56/
creating a fund of $2,000,000,000 for this purpose.
Under this section, which was enacted pursuant to
power of Congress with rcference to monetary matters
the Secretary of the Treasury has corried on extensive
stabilization operations through dealings in forcign
exchonge. With the approval of the President, he has
Ly
57/

entered into o number of bilateral stabilization agrcements.

ob/ 48 Stat. J&l.
57/ Reports of “the retary of the Treasury 1938, 1941, 1942,
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In 1936, acting under this authority, the Sceretary of

the Treasury entered into a stabilization agrecement with
58/

the other lcading financial nations of the world.

purposes of the International llonctary Fund with which

we ere concerned herc., It was an offort to deal through
international agrecement with monetary problems of pressing
domestic concern. It was fully within the power of the
cxecutive branch to cnter into under the Gold Reserve

Act, and no further legislative sanction was requireds
Congress approved this action by implicetion when it
renewed the authority aftcr its attention had been called
to thc cxecution of the agreements. So closely was the
1936 agrcement and the stabilization fund created under
Scetion 10 related to the purposes of the proposed
International Monctary Fund, that it is proposed to
utilize the stebiligzation fund, to the extent of GOﬁ;

to meet in part the expenscs of the United States
subscriptions undcr the pending bill. Also comparc the
International Silver Agrecment of 1933, cntered into

under the authority of i? le IITI of the Agricultural

Adjustment Act of 1933.7

oo/ Fedoral Heserve Bulletin, Oct. 1936, p. 730, -
59/ U. S. Exccutive Agrecments (63),
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The Exnort-Import Bank is a domestic institution
created by Congress to further the foreign trade of the
United States. It is authorized to "discount notes,
drafts, # 3 #* for the purposc of uidiné in the financing
and facilitating of cxports and imports and the exchange
of commodities between the United States = % * and any
foreign country or nationals thercof, and, with the
approval of the Sccretary of the Treasury, to borrow moncy
and redisecount notes, drafts, # 3 3 for the purposes

60/

aforesaid".™ Its principel purposc is in substance to
aid United States cxporters to obtain access to markets
in forcign countries and it performs numerous banking
functions to this end. Under its powers it also enters
into agrecements with other countries. Somc of these are
primerily of a financial character similar to the
operations which the Fund may undcrtkec. An cxample of
this type of operation is the so-celled "Hull-Aranho"

61/ :
Agreement of March 8, 1939, whereby, among other things,
the Export-Import Bank agrced to extend acceptance credits
to the Banco de Brasil in the amount of approximately

$20,000,000 for the specific purposc of increasing trade

60

49 Stat. 4.
Department of State Press Relcasc
Vol. XX; No. 4£483--Publica

March 11, 1939,




between the United States and Brezil. 1In this agreement
the Export-Import Bank also agreed:

"to aid in improving Bra il's trensportation
f&cllltlus and the development of her other
domestic undertakings designed to increase the
productive capacity of the Brasilian nation and
her trade with the United States [by cooperating]
with American manufacturers and exnorters [aond
through] the extcnsion of credits of a tenor
calculated to cnable the Government of Brazil
the Banco de Brasil to create the neccessary ex-
change without disrupting normal purchases from
the United States, or too rapidly dcplcting
Brazil's supply of forecign LVC; ngo.'

Under this provision, crecdits have since been extended
62/
to Brazil for these purposcs. In this respect, the

02/ Sce statement ol llarren Lce Ficrson, President of
Export-Import Bank, beforc the Subcommittce of the

Committee on Anpropriations of the House of Renresentatives,
Moy 12, 1944:

"The Export-Import Bank of Washington was
created in 1934 with broad buﬂ}lnb powers to .
facilitate exports and imnorts cnd the exchange
of commoditics between the United States and the
governments, agencies, ond nationals of other
nations. To further the development of the foreign
trade and the cxpansion‘of world markets of the
United States, the Congress in Scptember 1940
incrcased the lending authority of the bank in
order to enable it to moke lozcns, inter alia, -to
develop the resourced, stabilize the exonomy,
and assist in the orderly merketing of products
in the countries of the Western Hemisphere.

The bank is authorized to have outstanding at
any one time loans or other obligations to it
aggregating not in oxcess of $700, 000,000,

% 3 43
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Continuation of footnote 62/:

"3 3 # As an ex“mplc, it might be pointed
out that undor the $45,000,000 credlt to the
Brasilian stecl pla nt the bank has opened
letters of credit and made individuwal commit-
ments to cover more than 6,000 orders which have
alrecady been placed in the United States.

Up ta the present time this 1nan has involved
over 5,000 individual disbursements and before
the full credut has been utlllzcd-thcrc will
have been a total of more than 30,000
trensactions. Similar situations prevail

in many other credits of this type.

"There arc at present on the books of the

ank 120 loans cnd conmitments iWVW1ving 28
foreign governments or thu ”;_nCL or nationals
thereof. Also thec bank has at nrequnt entered
into 28 contracts with 3l letbu States banks
pursuant to which letters of credit zre opencd
or disbursements madc from time to time as
nurchases arc effceted from the United States."
?FJP cign Economic Administration Appropriation
Bill for 1945, Hearings, 78th Congrcss--

2nd Session)




functions of the Export-Import Zank are similar to the

operations of the proposed International Bank and are

designed, so far as this country is concerned, through

the making of productive loans, to stimulate industrial
.

development in foreign countries and thereby to facilitate

pansion of United States foreign trade. The Export-

M
-

Import Bank is therefore a domestic organization, created
domestic legislation, under the nowiers of Congress, but
which has important implications with reference to our

foreign reclations.

In the pattern of the legislative acts referred to
¢

above and international uncerstandings carricd out unter

their authority, thc Bretton Vioods Agreements and the
pending legislation fit as a projection of what has gone
before. So far as this country is concerned, the purposes
of the Fund are related to and an extension of the funda-
mental purposes underlying Title IIT of the Agricultural
id justment Act, of Section 10 of tﬁe Gold Reserve Act, of
the bilateral stabilization agreements, and of the
Tripartite Stabilization Agreement of 1936 entered into
thereunder, as well as of certain of the financial
operations of the Export-Import Bank. The purposes of

1

the proposed International Bank are similar in many
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respects to those of the Export-Import Bank and the two
would in operation complement each othef so far as this
country is concerned, the Export-Import Bank acting 1n
situations of special interest to the United States. To
the extent that the International Bank will provide for
assistance in the reconstruction of countries devastated
by war, its purposes are also a continuation of the purpose
of the Congress in authorizing our participation in the
United Nations Helief and iehabilitation Administration.
In fact the proposal for the international Bank is
similar in dome respects to proposals which were discussed
in the House of Hepresentatives during the consideration
of the UNKKkA legislation, providing for United States
63/

participation in foreign loans for reconstruction purposes.

It is true that in one important respect the purposes
of the pending legislation are inconsistent with existing

64/

law, namely, with the so-called Johnson Act™ which imposes

B3/ B.J.Hes. 220, "To provide for a central reconstruction
Tund to be used in joint account with foreign governments
for rehabilitation, stabilization of currencies, and
reconstruction, and for other purposes", 78th Congress-

2nd Session, introduced February 1, 1944. The proposal
was discussed during the debate on UNkKA, January 20, 1944,
90 Congressional Kecord 491 et seq.

64/ 48 Stat. 674, "An Act to prohibit financial transactlons
With any government in defavlt on its obligations to the
United States."
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restrictions upon the power of persons or entities in
the United States to lend money to foreign governments
in default to the United States. A similar provision

i

)]

likewise contained in the lgislation creating the
85/

YO/
m

Export-Import Bank,”  This fact, however, re-enforces

ot

rather than detracts from the argument that the power of

Congress is involved in this legislation. The Johnson
Act is legislation enacted in this field by Congress

s«  1C 18 B0

fet]

uncer the powers which are involved her

intimately related to the subject matter and purposes

e

stence

(=

d ex

D

of this legislation that its continu n

unmnoaified form might raise questicns as to the ability
of the United States to participate in the Fund. It has

important effects upon the foreign relations of the

Unitec States in a nejative sense, if not in the positive

T
=

sense that the pending legislation has such effect. It

is consequently proposed in this legislation to nmodify

the Johnson dct in the light of nresent uév exigencies and
the aims and purposes of the Bretton Woods legislation.
Wwithout entering into the frequently debated field of
non-self-executing treaties, it is submitted that since

the denate alone is not in a position to modify the polic;

857 49 Stat.
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set forth in the Johnson Act, its existence on the statute
books of the United States makes it desirable for the
review of this policy as applied to our participation
in the Bretton Woods Agreements to be made by the Congress.

With reference to the power of Congress under the
commerce clause of the Constitution, it has been noted
above that the Bretton Voods Agrocuients have important
effects in this field and on the policies which this
Government has pursucd for the purpose of promoting the
foreign trade of the Unitcd States. While it is customary
to emphasizc the financial asnects of the Fund and the
Eark, their importance with reference to American foreign
commerce is very great. The provisions of the Fund Agree-
ment relating to the avoidance of restrictions on current
payments and discriminatory currcncy practiccs, and with
respect to convertibilit
among others, are designcd to facilitate commercial
intercourse between nations. These are provisions on
which the represcntatives of the United States Government
in negotiating the agrecments have placcd great importance
as they did upon the statcment to the effect that among

the purposcs of the Fund is the purpose "to facilitate the

1




Vicwed in this sense, therefore, these cgrecments form

en important cxtension of the underlying purposcs of the
66/
Trede Agrecments Aet of 1934~ and should be considercd

in conjunctisn therewith. As stated by President
Roosevelt in his message to the Congress recommending
the passage of the Bretton Voods lcgislation:

"It is time for the United States to take
the lcad in establishing the principle of
cconomic cooperatisn as Lhc foundation for
expended we rld trode. We proposc to do this,
not by sctting up a supcr-government but by
international nu““t‘"bl‘l end agrecment,
dirccted to the improvement ~f the wmonctory
institutions of the world and of the laws thet
govern trade., Ve have donc o good deel in those
directions in the lest 10 yeers under the Trade
Agrecments Act “f 19ﬂ4 end through the stabiliza-
tion fund operated by our Treasury. But our
present encmics ILPu poverful in those ycars to0,
and they devotcd all their efforts not to inter-
ncetional colleborction, but £ cutarchy and
cconomic warfere. Vhen vietory is won we must
be ready to go forward rapidly on a wide front.
Tie £11 know very well thet this will be o long
and complicated busincss." 67/

In summarizing this point therefore, it is submitted
thot the Bretton Vinods legislatinn affects importantly
powers of Congress in the field »f banking and currency
end commerce among others. Although it mey be argued
thet any internctional treaty or agrcement moy heve such

offect with respect to existing laws, there ere few

66/ 48 Stat. 943.
QZ/ 79th Congress - 1lst Scession - ll.R. Document No. 70,




examples of an international agreement which affects so
intimately thie powers of Congress in such important
fields of which so directly affects such a complex
pattern of legislation alreacay enacted and Congressional
policy already enunciated. For he foregoing reasons it
is submitted that unless Secttion 2 of Article II of the

Constitution provides tke only method, nemely, the
treaty power, unfer which the United States can proceed

to enter into international arrancements of this nature,
the Bretton Woods Agreements Act may constitutionally
4=

and in fact preferably be submitted

form presented.

With this in mind, it is desirable to make a brief
examination of instances of foreigh negotiations in

which apparently the fact that a particular international

act affected a legislative power vested in the Congress

was deemed to over-ride, or present a preferable alternative
method of procedure to, the treaty power. It is important
in this connection to note that since the inauguration of
our constitutional government, the exscutive agreement

has played a leading part in our international relations.

Between 1789 and 1944 nearly 1500 executive agreements




heve boea effeeted vhile, Curiny the sfre ~orfod, the
e/
lnited Stetes sntercd into only snout B30 treatiecs.™
L fev outstendine ceses of this neture ere &s

follov.s:

l. Comrerce sn¢ -&vicetion = {s eerly es 1315, tne
. o ]

Congress wes concernin: itsecl’ vith orohlems incicent to

reciorocel rishts v ith reference to covmerce end

F9/
neviretione Tn thet yzer e stutute ves enected
renceline provisions of eerlisr statutss ivrosing om
shing opr roous isrorted in trem duties taet vere dis-
criminstory as connered nith vessels of tae Tnited LHbetes
¢end tlieir cerco, provided thnet suen renecl skoulc teke
effect in fevor of cay foreisn cetion vhenersr the
Bposident s22°1d he setisfied Liet tie discri~inelory
duty o such forsirn nation ss ernlicc to the Usitec
Stetes heé heen smolisied. These nrovisions vwersc extended

70/

in other closely relsted ects of Conrraess. Under the
euthority of this lerisletion the United Stetes cornleted

7/

en errencasent vith sustrie™ ovrovidings for equality
of treetment for tie veseels of cech nstion irn thne
other's norts.

Tn 1830 Conrrcss enacted lenisletion nroviding for

equelity of trcetweoant with reference to corierce and

F3/ cClurc, Intornetionel .xecutive :creceents (1941) 1,
Trticle hy wévin Jorenerd, (orrressioncl cecord (DeT.)
treh 8, 1945, n. .1205.

£3/ 3 Stet. 224,

Y0/ & Stet. 2 2ad 4 Stet. 308,

7I/ 3 “iller, 521.
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navigetion hetween the 'mited Stetes end “reet Tpitein
72/
end certein of ils coloniel rosscssions under vhich

2resicent Jeckson svihsequently orocleimed, efter

nerotietions with tre “pitish overarent, ga arranrsment

in reletion to tredec hetizen the linited Stetos ard Sritish
73/ _
DOSSNSS 0iSe Under this csnerel euthority the lnited
Stetes during the yeers 1584-1538 entered into e scories
of g~poements with Svein for tiie eliiminetion of dis-
epirisstory custors duties end est: lishmeat o netionel
tr~etront of shineine ¢ 'th resvszet to Cuke, Puerto Kico
74/
gené other Gnenish nosscssionse Likevise in 1925,
the Tnited Stetes ead “inland entered into in erreocment
75/

nrovicine sahstealiellr the srme metters.

2. 2o0stel Trecties = £ note'le exemrle of thre

exercises of Concressionrl nover in the foreirn ficld

conceras noste) arrrararents vith foreirn countrics under
the movor of Conorcss "to esteblish nost offices end rost
roeds”". In 1872 the Concress enected & stetute which
nroviced in vert:

""het for the nurnose of meinn hattar nostel
srrenconenls vith foreign eountrigs, or to
counterect thrir edversse ncesvres a8flcetins onp
nostel intarcourse witl, thai the lostresster
Tenerel, by e2c witi the ed~ice snd consent of

the Presiceat, mey ne-otiete #ad conclude postel
treeties or conventions, £4d mev recuce or increcase
the retes o nostepe on meil-metter conveyed be-
tvezn the iinited Stetes end forel:n countriss.” Zi/

72/ & Stet. 418,
73/ 4 Stet. 417.

7%/ 2 "'slloy, 1680, 1A81, 1£83, 1#84, 1685. See ‘cClure,
= Internetionsl _xecutive ! -reauents (1541) p.FO.

75/ Te0. "roety oeries (731).

Tt/ 17 Stet. 223, 304.




R
Under this euthority “resicent Urent in 1874 entered into
¢ "Treety concernine the forretion of & Senerel Postel
Union", waich orovided for gn extersive systen of regu-

* corrosnondence

letion of nostal retes enc lrensnission o
on ¢ multiletere) hesis sad for tne orcenizetion of tre
Yenersl Postal inion ¢ac of & conorase of nleninotenticrics
to mect every three veers to consicer cheases in the

T
system of the Umion.™  Althouzhk the "treety" dealt
comorehensively vith ¢ vitel esnect of our ecoromic &nd
sociel reletions vwith virtuelly all‘of the nations of the
vorld, it ves not rcovired to he subnitted to the Senete
for its advice e€nd conseoat in vier of the srecific action
of tac Concress in svthorizins the avecutive to enter into

o)

such trectics. rasetly the rceson for this course of

ection on the nert of the Conrpress ves the feet that

metters releting to tie trensaission of =il to exnd

frouw fore®en countriocs ves intimetely reoleted to domestic

rostel metters for vhich the Concress hed —ede »rovision
78/

uncer its constitrtionel »ovars. The seme orectice

77/ 10 Otet. 577. The ne-e of t.io crrenizetion ves leter
coenrea to the Laiverssl rostal Union. ’

78/ See opinion of " illiem ', Teft, Solicitor Ge-inrel of
The nitsé Stetes, verssine uoon the nrecticsz folloved inm
enterine i1to "nostsl trocties” in vhich he steteods
"Loreica meil is so closely connccted ~itn & wrover system
of inlend 763l ¢s thet tiie noveor to orcenize €1d cerry on
¢ caners]l =nosteo fice systen vould secia to i'vly & vower
to orceniaz, i coancetion thore. ith, ¢ suster of foreicn
reils, e€nd, in the meiatzaence of such & system, & nower
to econcluce contrectes with the cost-office cevertients of
othar countries". (19 Op. 7tt. Jen. 513, 520).




hes heen edhered to nrzeticelly vithont excention in
connection with our neroticstion of nostsl errenraorents
ith foreion nctions. 1In 1934 the euthority -rented by

the ~ct of 1772 was rznev.ed enc tre Postirester Cenerel
ves guthorized:

"by 81d with the edvice a<d consent of the

President [to] negotiete &nd conelude mostel

treetics or conventions «and s ## % redvce or

increese the retes of nmoste e or other cherces

on mail matter ¢ + 4% betvesa the Tnited Stetes

(| . - { 4 -~
end “orcica couatries.” 75/

3. Conyrirats ena Trecderer's < " it resnoet to

cooyrishts e#acd trede~gris, toe Conrress hes elso oxere
cisead in the forzi-n field its nover unéer irticle T,
Section 8, o the Constitution "to nromote the prosress
of science en¢ usafml erts, bty szceurins for linited tires

to sruthors 24d iave-tors the exclusive rierts to their

mn

resncetiva wpitines #nc ciscovarics. Tn 1891 in e
stetuts wmeli-inr covnroheasive »rovision vith resneoet to
conyrichts it vis rrovidad thet the henefits of the
‘¢t should:

"o.ly sonly to £ citizen or sutjeet of & foreirn
stete or nction wien such ‘oreiin stetls or netion
veraits to citizens of the Unitec Stetes of

I rerice tie heneflit of conyrirht on suhstentielly
the same hesis as its oun citizens; or vhea such
foreivn stete or aetion is ¢ nepty to o4 inter-
netionel esreervent vhiehh nrovides for receinrocity
ic the grenting of comyrirsht, by the terns of which
errccrent the United Stetes of ‘rerice mey, a2t its
nlessurzs, hecone ¢ nsrty to such en eoreement." 80/

73/ 48 Gtet. J43.
30/ 2¢ stet. 110¢.
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Under this lerisletion, exccutive s-recrments on this
31/
subject vere eatercéd into with Germeny in 1392;7 with
32/ 53/

Spein in 13953 with Jtaly in 1915;™ .vith srgentine
¥,

in 1934; /ﬁﬂd in 1311 with "rence ia reletion to rirshts
35

in Ching.—  ith prosrsct to trzdemarks, Con:ress in

1881 enected & stetuta vroviding thet:

"™he ovicrs of tredemer s used in covierce
with forei-a netions, or with the lndien trikes,
vrovided such ovncrs shell be doniciled in the
Laitzd Stetas, or locetad in esay “orzicn country
or trihes which by treety, convontion or lav,
effords similer nrivileczs to citizens of the
United Stetss, mev ohtein roristretion of such
tredonarts by corrlying with" 88/

certain require cnts. TUnder this euthority ecrcements

recornizine the axistonce of the rocinrocel requircrents
87/

were concludecd in 1533 vith the ethorlsands™  end

83/

Sritzerlend™ by exchsnre of dinlomatic notes.

siniler
¢crcencat was concluded in 1383 vith Creet 3ritein vith
83/

resoeet to recinroccl nrotection of tredamer%s in ‘orocco.

4. Recivrocity vith Cenede = * ith further reference

ot

to the exoreise hy Conrrass of its rovz2r to remlete
forei,n co:"erce discussed in nzresrevh 1 ehove, ¢ notatle

exemnls of Concressionel zction in this field is tre ‘et

30/

f July 27, 1

o

911"

in connection vith & mronos=d rccinrocity

o3 d O o

e S 7

2
~J
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ck
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144334

587,
1837,
2705.
o7.
25830
502.
12 5.
1773,
778
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aprongecnt with Canada., It was specifically agreed
betircen the administration of President Taft and the
Canadian reprcsentatives to enter into certain tariff
cianges not threugh a formal treaty but through reciprocal

- 91/
legislation to reduce tariffs in the two countries.”
The United States Congress did in fact cnact’ the necessary
statute but the proposal was not concluded becausc of
failure of the Canadian Parliament tu pass concurrent
legislation.

o. World War Debts - dn interesting and important

cxample of the-exercise of Congressional pover with respect
to financial arrangements with other countries is found in
the history of the debts arising out of the last World War.
92/
The First Liberty Loan Act of 1917 authorized the
Prcsident to enter into arrengenents for the purchase of
obligations of other governments with the view to cstabe-
lishing ercdit and providing for the prosecution of the
war. Under this authority the United States entered into a
serics uf executive agreements with forcign countrics in
the form of contracts concluded by the Treasury Department
93/
under Presidential authority, After the conclusion of
hostilities the liquidation of these and othep credits

cxtended during the wap through exccutive action became

91/ 46 Congressional Record 1516.
92/ 40 stat. 35,
93/ See (1921) Treas. Dept. Annual Report to Sec'y Treas.

3 et 5€Q.




- 35 -
an economic problem of mejor importance in the efforts
to reestablish normal intercourse between nations. In
1922 Congress provided for the creation of a World War
Foreign Debt Commission consisting of the Secretary of
the Treasury and four (later seven) other members to be
appcinted by the President by and with the advice and con-
sent of the Senate. This Commission was authorized, sub-
Ject to the approvel of the President, "to refund or
convert, and to cxtend the time of payment of the
principal or the interest, or both, of any obligation
of any foreign government now held by the United States

of America or any obligation of any foreisn government

&

94/

hereafter received » =« s arising out of the World War =
48 o consequence of this legislation, executive agreements
were effected with thirteen foreign countries providing
for various adjustments and extensions of naturity of the
debts of those countrivs tu the United States. The agrce=
. 95/
ments werc subscquently approved by Jcts uf Congress.
Similarly the moratoria with reference to the debts so
funded which were negotiated by President Hoover in 1931
mere carricd out as executive agreements in conjunction
with specific authority conferred by joint resolution of
96/
Congress, and werc not submitted to the Senate for

ratification.

94/ 42 Stat. 365, 1325. ‘

EE/ 42 Stat, 1325; 43 Stat. 20, 136, 719, 7205 44 Stat. 329,
376, 377, 378, 385; 45 Stat. 390; 46 Stat. 48.

96/ 47 Stet, 3; TR (1932) Treas. Dept. Annual Report to
Sec'y of Treas., 34,286 ard 290,
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6. Stabilization igreements in World War I - During

1

the 1esy world war the Congress under the banking and

currensy power also granted authority te the executive to

make acrengements with forcign eountrics to stabilize

slhdn

oQ

foreisn cxchangre and to obtain foreign czurrencies.
my, * S FOR: B Qantdan o 2 [ s yment t
This was contained in Scction 4 of the .Supplement to
the Second Liberty Bond ict which provided:

fm T . - % T ] alal Bl 7 ol VI 11
[hat the Scerctary of the Trensury ney, dur-

. Ing ths wer #nd for two yecars ofter its termination,
make arrangements in or  with forelgn countrics

to stabilize the foreign exchanges and to obtain
forcisgn currencics and credits in such currencies,

and he mny use .any such credibts and foreign
currencies fom the purpose of stabilizing or
reetifying the foreign exchanges, and he may
«lusignate dupositaries in the forcign countries
with which may be deposited as he may determine
all or any part .f the avails of any foreign

credits or foreign currencics," 97

Several such stabilization agrcenents, including agree-
ments with argentina, Bolivia and Pcru, were negotiated by
the Treasury Department under the authority of this hct and
were consummated by exchanges of notes botween the State

Department and the representatives in the United States

f thouse povernments.,

7. Stabilization agrecments under the Gold Rescrve

act - Similnrly,

under the banking and currcncy power,

Congress authurized the executive branch t- conclude

97/ 40 Stat. 965, 966, -
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stabilization agreements when it enacted Seetion 10
98/

f the Gold Reserve dct of 1934,  The Scerctary of
the Treasury is authorized by that act, with the approval
of the President, to deal in gold and foreign exchange
for the purpose of stabilizing the exchange value =f the
dollar. Bilatcral agreements to achieve this sbjective
have been concluded with Brazil, China, Mexico, Ecuador

99/

and Iceland. In addition, this legislation was the

authority for the execution of the Tripartite Currency
100/

Stabilization Agrcement of 1938.

8. Chinese Loan - an intercsting example of an

international financial agrcement entered ints by the
¢xecutive branch pursuant to Congressional authorization
under the banking and currency power, is the agreement with
China of March 21, 1942 providing for the extension of
101/

financiel aid in the amount of $500,000,000, This

102/
agrecment was authorized by the Act of February 7, 1942
which gave the Sccretary of the Treasury, with the approval
f the President, broad authority to "loan or extend credit
or give other financial aid t> China in an amount not to
exceed in the aggregate $500,000,000 at such time or times

S5

and upon such terms as the Sceretary of the Treasury with

98/ 48 Stat, 1178,

99/ Reports of the Sceretary of the Treasury 1938, 1941, 1942,
100/ Fecderal Reserve Bulletin, Oct. 1936, p. 760.
I0I/ Department of State Bullctin, March 21, 1942, p. 263.
102/ 56 Stat, 83. :
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the approval of the President shall deem in the interest

of the United Statcs."

9. HReciprocal Trade fLgrcements - Of all the examples

of the exercisc of Congressional power in the foreign field,
one 9of the most notable is the Trade Agrcements ﬁét of
1934 which provides that the Prcsident shall have authority
"to enter intc foreipn tradc agrcements with foreign govern-
ments or instrumentalities thercof" for the purpose of
expanding foreign markets for the products of the United
103/
States.  Under this authority some twenty-seven
reciprocal trade agreements have been entered into and
pronulgated by the President, making provision with refer-
ence to customs dutics, most-favored-nation treatment and
reciprocity. The wct and the agreements negotiated there-
under have constituted durins the last ten years the
corner-stond of this country's foreign econonic policy.

10, Civil Aviation Agreements - Congressional power

under the Commerce clause hns been exercised in the field
of civil aviation to facilitate international negotiations
with foreign countries for the extension of reciprocal
rights for commercial and other types of airplane travel,
These statutory provisions and the nepotiations with other
countries thereunder are similar in many respects to the
developments in connection with maritime ngvigation dis-

(=

cussed above,

103/ 48 Stat, 943,
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104/
Section 6 of the iir Commerce nct of 1926, as

amended by Section 1107 of the Civil .eronautics ict of

105
1938, provides that:

"If a foreign nation grants a similar privilege
in respect of aircraft of the United States and/or
airmen serving in connection therewith, the Civil
Aeronautics suthority may authorize aircraft
registered under the law of the foreign nation
and not a part of the armed forces thereof to
be navigated in the United States."

Sections 802 and 1102 of the 1938 .ct provide, respectively:

"Sec, 802, The Secretary of State shall advise
the iuthority of, and consult with the Authority
concerning, the negotiation of any agreements with
foreign governments for the establishment or develop-
ment of air navigation, including air routes and
services,"

"Sec. 1102, In exercising and performing its
powers and duties under this act, the Authority shall
do so consistently with any obligation assumed by the
United States in any treaty, convention, or agreement
that may be in force between the United States and
any foreign country or foreign countries, shall take
into consideration any applicable laws and require-
ments of foreign countries and shall not, in exer-
cising and performing its powers and duties with
rcspect to certificates of convenience and necessity,
restrict compliance by any air carrier with any obliga-
tion, duty, or liability imposed by any foreign
country,"”

Under these statutes the United States has entered into
a series of bilateral agreements with foreign countries. By
an exchange of notes with Germany in May 1932, each country
granted liberty of passage over its territory to the aircraft
of the other party, it being understood that "the establish-

ment and operation of regular air routes by an air transport

104/ 44 Stat, 572
105/ 52 Stat, 973



40
company of one of the parties within the territory of the

other party # # % shell be subject to the prior consent of

106/
the other # # %, Similar sgrcements have been entered

into with Italy in 1931; Bweden in 1933; Norway in 1933;

the Union of South Africa in 1938; Denmark in 1934; Great

Britain in/1935; and the Irish Free Statc in 1937, among
107
others.,  One of the most significant of these agreenmcnts

is the "igrcement for Civil Air Transport” between the
108/
United States and Canada dated Februory 17, 1945, pro=-

viding in part theat:
"The Governments grant the rights specified in
the amnex for establishing the 1nturntt1;nﬁl civil
air routes and services described in the Annex,
whether such scrvicces be inaugurated immediately
at a later date at the option of the Government
to whom the rights are granted,

"In order to prevent discriminatory practices
1 - ._ T - "
and to cnsure cquality of treatment, the Governments
agrec thats

"(a) Each of them may impose or permit to be
imposed on airlines of the other state
just and rcasonable charges for the use
of public airports and sther facilities
on its territory provided that these
charges shall not be higher than would
be paid for the use of such airports and
facilities by its national aireraft engaged
in similar intcrnational services;

"(b) Neither of them will give a preference to
its vwm airlines against the airlines of
the other state in the application of its
customs, immigration, quarantine end simi-
lar reguletions or in the use of airports,
airways or other facilities.

106/ U.S. BExecutive h"Pblent ouPluS 38.
107/ U.S. Executive agrecement Series 24,57,50,54,58,76 llO

T08/ State Department Press Relecasc Mo, 139, rubruﬁry 19, 1945,
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"The laws and regulations o>f cach state relating
to the admission to or departure from its territory
f aircraft engaged in international air navigation,
or to the zpbrqtl n and navigation of such aircraft
while within its territory, shall be applied to the
aircraft of the other state, and shall be complied
with by such aircraft, upon entering or departing
fronm or while within the territory of that state,

"The aireraft operated by United States airlines
sholl conform at all times with the airworthiness
requirencents prSCPlbuL by thc competent acronautical
authorities of the United Statcs of imerica for air-
craft employed in air transportation ¢f the character
contemplated by this Lgreement.

"The aircraft operated by Cenadian airlincs shall
conform ot all times with the airworthiness rcquirc-
ments prescribed by the competent acronautical author-
ities of Canada for aircraft employcd in air trans-

portation of the character contemplated by this
agrecnent.,

"The services authorized by this Lgrcement and
for which rights arc spccificd in the fAnnex shall be
conducted in accordance with the following provisions:

"(3) Holders of tlirough tickets travelling on
a th'uﬁh intcrnational service may nake
stopovers at any point where a landing is
mede even though such landing is made ot

point not stherwise authorized for the
pick-up and discharge of traffic;

"(5) The routes specified in the Anncx shall be
open for operation by properly designated
airlines at any time during the life of the
agreement, The rights shall not lapsc with
any failure to cxcreise them, or any inter-
ruption of such excréisc.”

Under the cuthority of these statutes the United
States has 2lso entered into multilateral aaruunbnt for
the reciprocal extension of air transport rights as a result

| 109/
f the International Conference on Civil Aviation,

109/ International Conference on Civil aviation, Final ict.
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The foregoing and other examples point strongly to o
constitutional practice whereunder the power of Congress
has been exercised through legislation in a particular
field, generally ecungmic; to authorize the exccutive
branch tu enter into arrangements with foreign governments,
frequently on a multilateral basis, or to effectuate
executive agrecements of this nature. In each casec the
subjcct matter dealt with wes one which concerned o
functicn specifically delegatcd t: Congress in the

Constitution
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III - Judicial Decisions with reference to
Constifutlonalify of Executlve Agrcements

It is not proposed in this paper to revicw in detail
the familiar thesis that the Constitution does not require
all arrangements with foreign nations to be concluded through
the treaty procedure. From the point of view of constitutional
law, the validity of executive agrcements, whether entercd
into under the authority of Congress or under the authority
of the President, or both, and not subject to thc advice
and consent of the Senate, is clcarly established by precedent
and judicial decision. Nor is the line of demarcation be-
tween treaties and cxecutive agrecments dependent upon whether
or not a particular trcaty or agreement imposes a binding
commitment on the Unitcd States; many executive agrcements,
in fact the vast majority, have imposed such obligations,

With recspeet to monetary agrcements in particular, the

110/
comment of McDougal & Lans in their recent article is
striking. They state that:
"From the legal standpoint the most significant

fact about these stabilization agrecments is that

cvery one of them was effccted by Congressional-

Exccutive agreement. In fact there is no known

instance wherc an international monetary arrangement

to which the United States was a party was validated

by the trcaty process."

It may be noted, however, for the purpose of clarifying

the issue, that the use of the term "exccutive agreement”

110/ Treatics and Congressional-kxccutive or Presidential
Agreements: Interchangeable Instruments of National
Policy; (I945] Yale Law Journal 181.
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has contributed fo some of the confusion in the thinking
on this subject to the extent that it has been used as a
generic term, descriptive of all arrangements with foreign
governments which are not submitted to the Senate for advice
end consent to ratification. Since some opprobium appears
to attach to the term "executive agrecment" because of the
implication that such an instrument ncecessarily may involve
the by-passing of a constitutional prerogative of the Senate,
it is essential to point out by way of further definition
that there are several varieties of agrcements to which the
term "executive agrcement" is customarily applicd or gitu-
ations in which some procedure other than the treaty pro-
ccdure has been or may be resorted to. These divide them-
selves in two general categorics, as followss
l. The classical examplc of "exccutive

agrecment” would appear to be an agreement entered

into by the President, irrespcctive of specific

Congressi onal action, in the exercise of his powers

as the principal military and diplomatic officer of

the Government. These may either toke the form of

statements of policy such as the Root-Tekahira Agrce-

111/
ment of 1908 and the Lansing-Ishii Agrecement of

112/
1917 which dealt with the special interests of




the United States and Japan in Chino; or they
may be agreements incidental to the waging of
war such as the undertakings with reference to
liberated areas and the prosccution of the war
¢ntered into at the Crimean Conference in
113/
February 1945 or the transitory provisions of
J P

the Act of Chapultepee which specifically contem-
plate the use of force by this country during
the presont war and before the final adoption of

114/ :
a treaty, A closely related form of exccutive
agrcement cntered into under the power of the
Prosident is an agrcement which is non-cxecutory
and in effect relates to a specific act and imposes
no further binding commitments upon this country.
Uutstanding cxamples of this type of agrcement are
the exchange of notes betwecen President Roosevelt
and Foreign Commissar Litvinov in 1933 rclating
to the recognition by the United States of the
Sovict Union and the assignment by the latter to
the United States of certain claims against United
States nationals arising from confiscatory decrces

115/

f the Soviet Government; and the so-called

"Hull-Lothian Agrecment" of September 1940 by which

113/ 79th Congress-1st Session, Senate Document No. 8.
T14/ 0Ol Congressional Record, p. 2058 et seq., March 12, 1945.
115/ Department of State Publication (52BJ, .
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the United States transferred to Great Britain

50 destroyers in cxchange for the rights for

99 years to military bases in British possessions
116/

in the Western Hemisphere.

2. An entirely different type of constitutional
procedure is involved in the case of an agreement with
one or more forcign nations which is entered into by
the cxccutive branch in conjunction with legislative
action by the Congress under one of its delegated
powers, While for want of a better term such an
agreement is customarily referred to as an "exccutive
agreement," it might with cqual correctncss be called
. "Congressional agreement" sincc in the nature of
this type of instrument its provisions could not be
binding upon the United States without legislative
action by the Congress, In practice there may be
several variations in the interpley of executive and
Congressional action with reference to undertakings
of this nature., The simplest type of case is an
agrecment which is entered into by the executive
branch under general powers vested therein by
previous act of Congress; cxamples of this type

1%,
are thc International Silver Agreement of 1933

and the Intcrnational Air Services Transit Agreement

116/

Department of State Bulletin, August 24, 1940, p. 154.

117/ Federal Reserve Bulletin, UCtJbuP 1956 Pe 670.




47

end the International Air Transport Agreement
entered into as o result of the International Con-

118/
ference on Civil Aviation at Chicago in 1944,
Secondly, there may be an executive agrecement sub-
mitted for subsequent approval to Congress such as

119/
the debt funding agreements of 1923 or for subse-
quent legislative action to provide for the carrying
out of the provisions of the agreement as in the case
of the United Nations Relief and Rehabilitation
Administration and the subsequent legislation providing
| 120/
Tor contributions of funds by the United States.”
Thirdly, there are examples of specific prior Congres-
sional authorization tu enter into international agrec-
121/
ment as in the case of Trade Agreements Act of 1934
and United Statcs membership in the International
1=/

Labor Organization, In any c¢f these three types
of cases the necessity of Congressional sanction is
present, and in all of thesc cases the issues involved
from the constitutional aspect are different from

those involved in the type of "exeoutive agreement"

¢ntered into solely on the authority of the President.”

International Conference on Civil Aviation, Final Act.
1¢J ut t 308

Public Law 267, 78th Congress, March 28, 1944, and
Public Law QSM, 78th Congress, June 30, 1944,

48 Stat., 943,

48 Stats 1182,
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This memorandum is concecrned exclusively with the
constitutionality of the procedure followed in the
executive-legislative approach to intcrnational agrcements
as applied to United States participation in the specific
agreements herein dealt with., Nevertheless, since the
broad issue of the treaty power is involved in both of

'"it is ncces-

these categorics of "execcutive agrccments,'
sary to make refercnce to judicial deeisions of the Supreme

Court upholding the power of the cxecutive to enter into

agrcements with foreign nations other than through the
treaty process whether under his ovm authority ¢p in con
junction with Congressional action. Time and again agree-

ments of these kinds have been upheld; never has their

o9
st

validity bcen iﬁpugnbd by the Court.”™ = Whether the
question of their constitutionality has been presented

to the Court on the issuc of unlowful delegation of power
or on the issue of the avoidance of the treaty brﬁccss;

the decisions have been the samc. Sumnaries of outgtanding
Supreme Court decisions arc set forth belows

1. In B, Altmen & Co, v. Unitcd States (1912) 224 U.S.

o83, therc was involved the question of the power of the

Suprene Court to revicw a judgment of the Circuit Court
of Appeals in a case involving tlic interprctation of =

rceiprocal trade agrecment between tie United States and

123/ McClure, International Executive Agrccments, 221,




France under the authority vested in the President by
124/
Scetion 8 of the Tariff Act of 1897 which authorized
Prcsident to moke rociprocal agreements with forcign

countries with reference to certain articlcs. The con-
tention was made that the judgment of the lower court was

not reviewable under the provisions of the Circuit Court

f Appeals Act of 1891 because the negotiations with France

had concluded in an agrccment rather than a treaty. The
Court rejected this contention and stated as follows:

"While it may be true that this commercial
agreement, rade under authority of the Tariff
ict of 1897,8 3, was not a treaty poss¢ssing
the dlgnlty f one requiring ratification by
the Scnate of the United States, it was an
international cumpact, negotiated between the
PbDPcscnt“tles )f two sovereign nations and

made in the name ond on behalf of the contract-
1nb c|antr;uu, and dealing with important
mmercial relations between the two countries,

tnd was proclhxmuﬂ by the President. If not
technically a treaty rcquiring rotification,
nevertheless it was a ,“U“Ft authorized by the
Congress of the United tutbu, negotiated and
proclaimed under the authority of its President.
We think such a compact is a tree ty under the
Circuit Court of Appeals Act, and, where its
construction is directly invnl d as it is here,
here 1s a ri*%t of revicw by direct appeal to
this court.”

o

the

|

2. Onc of the leading cascs on the subjcet o
powers of the executive in the field of foreign affairs

is United States v. Curtiss-Wright Bxport Corp. (1936)

299 U.S., 304 which invelved an attack upon the

constitutionality of a joint recsolution of Congress of
; 125/
hay 28, 1934, which provided that:

124/ 30 Stat, 151,
125/ 48 Stat, 811,
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"If the President finds that the prohibition
of the sele of arms and munitions of war in the
Unitcd States to those countrics now cngaged in
armecd conflict in the Chaco may contribute to
the rcestablishment of peace between those
countrics, and if after consultation with the
governnents of other American Republics and
with their cooperation, as well as that of- such
other governments as he may dcem necessary, he
nakes proclamatien tc that effect, it shall be
unlawful to sell, exccpt under such limitations
and exceptions as the Prcsident prescribes,
any arms or munitions of war in any place in
the United Statcs t¢ the countries now engaged
in that armed conflict, or to any person, com-
pany, or assyciation acting in the interest of
cither country, until othcrwise ordercd by the
President or by Congress.”

Under the authority of this statute the President issucd
a proclamation prohibiting the sele »f arms in the
United States tc the countrics engaged in the Chaco War,
namely, Bolivia and Paraguay. The Curtiss-Wright Corp.

was indicted for conspiracy to violate the joint resolution

41

and on appeal attacked the constitutionality of the joint
rcsolution on the ground that it constituted an unlawful
delegation of legislative power to the executive, Excerpts
from the opinion of the Court follows

"It results that the investment of the
federal government with the powers of external
sovercignty did not depend upon the affirmative
grants of the Constitution. The powers to
declare and wage war, to conclude peace, to
make treaties, to maintain diplomatic rclations
with other sovereigntics, if they had never
been mentioned in the Constitution, would have
vested in the federal sovernment as necessary
conconitants of nationality., Neither the
Constitution nor the laws passcd in pursuance
of it have any force in foreign territory
unless in respeet of our own citizens (sce
American Banana Co. v, United Fruit Co., 213

U.S. 347, 358); and operations of Tthe nation
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in such territory must be governed by treaties,
international understandings and compacts, and
the principles of international law. As 2
member of the family of nations, the right and
power of the United States in that field are
cqual to the right and power of the other
nenbers of the international family, Otherwise,
the United States is not completely sovereign.
The power to acquirc territory by discovery
and occupation (Jones v. United States, 137 U.S.
202,212), the power to expel undesirable alicns
(Fﬂnp Yue Ting v. United States, 149 U.S. 698,
705 ot seo .), the power to make such international
opcements as do nct constitute treatics in the
CJnutltut11n21 sensc (Altman & Co., v. United
States, 224 U.S, 583, 600-601; Crandall, Treatics,
Thelr Making ond LPfUPCLMuqt, 24 ed., p. e
and note 1), none of waich 1s expressly affirmed
by the Constitution, nevertheless exist as
inherently inscparal ble from the conception of
nationality., =« # %

"Practically every volume of the United
States Statutes contains one cr more acts or
joint resolutions of Congress authorizing
action by the President in respect of subjects
affecting foreign relatic ns, which either leave
the exereise xf ‘the power to his unrestricted
judgment, or provide a standard far more
general than that which has always been con-
sidered requisite with regarcd to domestic
affairs

"The result of holding that the joint
rcsclution here under attack is void and unen-
s PCL 1ble as Cunutltutln” an unl”wiul delegation
f legislative power would be to stamp this
multituﬁc f comparable acts and resolutions
as likewise invalid. And while this court may
not, and should not, hesitate to declare acts
>f Congress, however many timcs repeated, to be
unconstitutional if beyond all rational doubt
it finds them to be su, an impressive array of
legislation such as we have just set forth, en-
acted by nearly every Congress from the beginning
of our national existence to the pr**cnt day,
Wust be given unusual weight in the process of
eaching a correct determination of the problem,
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A legislative practice such ns we have here,
evidenced not by only occasional instances,
but marked by the movement of a steady stream
for a antuPy and a half of time, gocs a long
way in the direction of proving the prescnce of
unassailable ground for the co nstltutljnqllty

of the pPQCthL, to be found in the origin and
ﬂlotaPy the P"muP involved, or in its nature,

or in bo th combined, "

3. United States v. Belmont (1937) 301 U.S. 324

involved certain aspects of the egrcements between
President Ruosevelt and Foreign Commissar Litvinov
ian 1933 referred to above. This agrcement, among sther
things, provided for the assignment to the United States
of all claims of the Soviet Government apeinst United
States nationals arising by virtue of o decrece of 1918
of the Soviet Government nationalizing and appropriating
certain property, including a sum of money deposited prior
to 1918 by a Russian corporation with Belmont., The United
States sued to recover the deposit under the assignment.
The lower ccurt dismissed the complaint on the ground that
a judgment for the United States would be contPary to the
controlling public policy of the State of New York. The
Supreme Court reversed the decision of the lower court
and held that the United States was entitled to rccover.
In so holding thc Court stateds
~ "We takc judicial noticc of the fact that

coincident with the assignment sct forth in the

complaint, the President recognized the Soviet

Government, and normal Llnl*tntic relations

werce cstablished between that government and

the Government of the United States, followed

by an c¢xchanze of ambassadors. The cffect
this was to validate, so far as this country is

(w]




concerncd, all acts of the Soviet Government

cre involved from the cwlubnobﬂunt of its
quSthCu. The recognition, establishment of
diplomatic relations, the assignment, and agrce-
ments with respect thereto, were all parts of onc
transaction, resulting in an international com-
pact between the two P‘VCPPantS. That the
hbﬁutlmtl ns, ﬁcccptancb of the assignment and
urPubﬂgntS and understandings in respect thereof
were within the competence of the President may
not be doubted, Governmental power over internal
affairs is distributcd between the national
governacnt and the several states, Governmental
power over external affairs is not distributed,
but 1is vested exclus qulj in the national govern-
ment. The ngsignment and the agreements in connec-
tion therewith did not, as in the case of treatics,
that tern is used in the trea 1ty making clausc
the Constitution (Art. II, 8 2), require the
advice and consent of the %cnutu.

-

5]

s

v+ treaty signifies 'a compact made betwecen

two or more lP'LPuu*61t nntions with a view to
the public welfarc.' 4sltmon & Cos ve United Statcs,

<24 U.S. 583, 600, But an International compact,
a8 this was, is not always a treaty which P qulPuS
the mrticipation of the Senates There are many
such compacts, of which a protoeol, a modus VNL;nJi,
a postal convention, and Pbb“bnts like that now
under consideration arc 1llustr“t1 ms. See 5 Moore,
Int., Law Digest, 210-<21, Thc distinction wes
polnted out by this court in the Altman case, supra,
wiiich arose under 83 of the Teriff act of 1897,
authorizing the President to conclude commercial
sgreements with £« reign co untrlbs in certain spec-
ificd matters. We held thet althe ugh this might
not bu a treaty requiring ratification by the Sencte,
it was & cc mpﬂct negutiated and pP1clﬂlmuﬂ under
the nuth yrity of the Prc51Junt, and as such was
a '"treaty' within the meaning of the Circuit Court
of u?puﬂls Aet, the construction of which might be
rcviewed upon direct appeal to this court.”

4, United States v. Pink, 315 U.S. 203, involved

thie recognition of the effect in the United States of
ther decrce >f the Soviet Government which purported

to nationalize the insurance business and 2ll of the
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proncrty, wherever situated, of all Russian insurance
companies, including the First Russian Insurancec Company
wirtich had a branch in New Yurk. T?c United States
Governm bnt suing as assignec of the Soviet Government
under the Litvinov nssignncnt, was held entitled
recover the surplus Jf the New York branch of the Russian
insurance company subscquent to its liquidetion. In so
holding and in reversing the decision of the lower court
the Court stated:

"1f the priority had been

2.C00TC Ld American
clains by treaty with Rus sia, there would be no
doubt as to its validity. Cf. Sflt incenzo v. Egan,
l LY

uUPa. The same result bt” s herc. The powers
e Prcsident in the cunduet of f Pulpn relations

1nc1uucﬂ the power, with ut consent of the Senate,

to determine the nubllc policy of the United States
Ilth rcspect tc the Russian nationalization decrecsa
"What EOVLPRMLnt is tv be regarded herc as repre-
sentative of o foreign sovercign state is a political
ratlier than a judicial qucsti n, and is to be deter-
nined by the political depa irtment of the governnment.
Guaranty Trust Co. v. dnltbl ‘tutbu, supra, 304 U.S,
at p. 137. That authorify 1s not limited to a de-
termination of the ¢ vurn"unt to be recognized.
It includes the power to determine the policy which
is to govern the question .f reec "nltl n. Objce-
tions to the underlying policy as well as objections
to rccognition are to be addressed tu the political

department and not to the courts. Sce Guarant
Trust Co. v. United States, supra, p. 138; Kenneth
V. C.om BLPU, 14 How, 38, 50-5I,  As we have noted
this Court in the Belmont case recogniged that
the Litvinov nSSLFlﬂunb was an international com-
pact which did not require the participation of
the Senate. It stated (301 U.S. pp. 330-331);
here are many suﬂl compacts, of which a protocol,
a nodus vivendi, a posta l conventi m, and QFPLL“untS
1like that now un&cr consideration are ullustrations.'
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While in none of these cases ¢id the circumstanccs

of the litigation involve the question of the use of the

Ln

"executive agreement" procclure os an instrument for

bringing about United States membership in an inter-

national organization similsr to those with which we are
concerned herewith, they establish conclusively that the
treaty process is not the mly constitutional method for

concluding arrangements with other countries.




IV = Usz of Txecutive ipresrments to “nthopize Unitaéd Stetes
verticivection 1n internegtionel Orreniszatlions
enc uvltileterel “oreercntls

During the lest seventy-five yeers there heve kcen
rareetod end imnortint instences of the use of the
"executive eyreoment" nroecdurc to hrine ehout Uaited
Stetas werborsihiv in internetionel orpenizetious or
Tnitec Stetes nerticivetion in -ultileterel eorecments

with othar netioas. In geacrel, two “sectors e¢rc covron

in €11 of t-osc instenees, vhetoswor othap differsne s ey
o

i

exist botvasn trems (1) the ection of thr evecuvtive hreach
in joiainc the nertieulsr inteornetioanel oreenizetion or
enterine into tro rnerticerler ult‘lrtcrai grrcoment ves
cerricc out in conjunetion - ith lecisletive ection by
Concress in one o' the fielecs oi Conrress
end (2) the suhicet vetter vith vhich tha -eptionler orranize=
tion or corecncnt vas couceried v es "ccononic" es cistin-vished
fpar »oliticel or -iliterve It is #1so si nificant thet, with
¢ ot oxcentions, our certiciretioan thepcia rasulted in

s ocountry o eo~mitucnts 0 € sur-
steaticl pac cortinuiar neturss” hile durine this

sems pepiod the Unitoc Stetcos baeswc & membor in other
intopnetionel orcenizetions throvech ection under tha

treety nrocess, it is sw-mittad thel the ceses onumeretad

126/ Sce steta .t of &nlcy O. cudson, +ae tnited Stetcs 1n
the Tateraetionel Tehor Jreesnizetion, &% Fme dJour. Inte.
Lev. FL, Tietohao
ﬂf\

ot
hop L¥34:
AIErOUS occesions in the e

United Stetes hes eeecented we~hepshi .2
netiongl orceniretions by retion teien by the
EPpogicdent vith trn: cuthorizition of (oacrcss,
¢nl it cen berdly bz questioned thet ohlire-
tions =ev ho gssused by thz Vaiteéd Stetes in
co. sequencs of suer wo hapshing”




below. cleerly estenlish thet the "exeentive esreement”

nrocedure counled vith le~isgletive sction in & field

of delerstec Congressional vover is & well recognizcd

~ethoc of bri izins ehovt Tnitad Steteos »nertieingtion in

£

intar..etionnl crrencements in cortein {'iclase ! bhricef

sumnery of certein of tnesa jasteinces follovs:s

.

l. Postel Oroeaizetion = Teflerenc~ &s haan ~ede

ghove to Ynited Stetes mehopshie in the Laiversel Posisal

M

Union oursuent to s»2eific suthorizetion by the Conrress

n

to the exceutive to "asgotiats &éad coaclude nostsl trectics

or edaventions” cad to "rednea or inercese ths retass of

ctt=r coavayvaod hetwoen tic Unlted Stetes
127/
end forei n couatrios.” hils

3
(o]
o
5
i
o
—_—

tion in tro nostel fizld hass hoon tean Tor rrented for

0"

ENY Faers boesnde ol VU8 fundernntel efizet tpon the llves
of iadivicusl citiseas, the existonce of orderly erre..renents
with for2i a countrics Tor tihzs tre.swission of the mnils

oesis of intornetionel trecs #nd Ficeneisl

trensections cac indzeé 97 tlrost ¢#11 intercoursz botiaen

P » 3 H e s Y e - { ~

this countey “by gig tita L ¢rics enc ~onseat of tha

-~ . " " e N .
rresicoot” nupsiesat to tka. sreeifie Concprossionsl evthoriza-
tion eoatetasd ia ¢ stly co rreinisizn stetute ceslidiz with

127/ 17 Stet. 233; sco clso 43 Stet. 943.



ssnocts

2t Torth bhelov
"The gons

re
20 cnrtiﬁ"s for

"T.“I A :
the rete levied
preveid lstters

"Me vost:-a
h:t on erticlcs

tne se2 &8s
"The chers

rturn reec
nteprior ol

for 1
the i

Ers

of tho nostel

certein of ¢

REATICLY 11T,
1 Union rete of nostere is fixed st
¢ sincle nr-neid letter.

vn~eid letters shiz1ll be douhle

)
he

on

in the country of dostinetion on
"f. i ‘I IJI.T lf(.

-ust b2 npongid.

-

nle on raristored articles is
ot raristarad.

e e
nETe

¢ to e vecde Tor rocistretion end
i rust noct axcead that

ints
tie country of oricin.

"In crse of tio= loss o/ ¢ procistorasd erticele,
excent in tlie cese of vis =eior, twir: stell be
peid #a indymity of 850 freacs to ths sender, or, ut
his raouast, to tio gddrassae, by tr‘ dministiretion
of tua eountry in the torritory or in tho ~eritime
sarvice of vhiek tiie loss 'ts occurrad--tnet is to
ey, waers the truce o trm srticle nes hoon lost,--
Ui s, cccordin~ to the lerisletion o svech

v. ths .@6
07 rz

ol
QS T.e

B S

literty oi exe!
of tha Unioa b
trenasit Dipguck
meils -es well ¢
¢cecordin: to th
exirzneiss of ti

not resnoigi-le
1 throner 3

minigtretion is
isterasd trticlr s

an

irintes tarourhout

nione.

£ 00 .'f".‘.i.,.'l

£ ne L; t s:varil Poste

jny ehle to scac recivroeclly, in
intormagicle countr? s, closed

S CO““,S"Oﬂd“rC' i n meils,

4
L

raquirexcnts of
e nost:l scrviec,

Aet to

Section 1€7 of
“evisa,
r2letiap to tee

t.“:l‘ .Ct 9]
oasolid:

T Juas 4, 1a7e, entitled
a &61¢ . anc tha strtutes
ce Larrrt-cnt”; 17 Stet. 233,

‘crinistretions



& B0 %

"Closod meils end corrasnmondence sent in oven
me.ils must alvrys »c forverded hy the most renid
routes ¢t the commend of the . os*rl ‘dn'nistretions
conecariicCe

0 i =« v N
-.r:‘lialt_. r \'.-',o

""ora srell h: orcsanized, under the neme
of the intcoruetionel Office of the lianorel Postel
'nion, & centrel of¥ice, which shell ba concrc ad
uncar trs surveillence o ¢ ostel ‘dministretion to
b2 cihosza by the Concress, £a¢ tha cxnenscs of rhich
shell »» hornc %y ell tro fdninistretions of the cone
trectiae Stetase.

"This oifice sarll be cherrad vith the duty of
coll=:ctinz, =»ublishiac, fnu distrihuting informetion
of every kiad which conceras tho intornetionel
nostel scrvice; of

coacarned, £n oninion unoN qv“stioqs in dismute; of
mucine knora wrovoscls “or wmodifying the dsteiled
roonletioas; of oivipe notiee of elferetions #dortac;
of feeiliteti~: omaretions reletine to 1nLurJttiowr1
eceonnts, esnceirlly in the crscs referrcé to in
“srticle 10 forc;oiny; &1C¢ ia aaapel]l of consi r~r?nv
coe vordins ont £11 oucstions ie tin tatarcst of the
"osttl l'nioan.

" Voo
TI__r‘i".l'v Ti

"Tn cose of discorecmont betvoea two or n0ra
*unn%ﬂrs the Lnioa #s to tre internpctetion of the
r-sant tr“{ ¥ tho cuestion in cisnuta shell he
d reidod h/ erbitretion. To thut cnd, eech of the
-d nistretions concerned shell choosc g¢nother manbop
thc lnioq ot interssted in the ¢ feir.
"™ha decision of tha srhitretors srell bhe piven
by . e¢hsalvte meiority of votos,

"In cis2 of en equslity of votes thc erbitre tors

u‘—-

F'S
U P
t 10ther )dﬂTiistr.t'OQ covt 11y n1snlt?rested in the

AETTCLE XYIl1.

"Tuaory thros yecrs et lasst, 8 Coneress of
vleninotenticries of thc countrics -~erticiweting in
the traerty siell he held vith & view ol veprfecting

#iving, et the rocuest of tho perties

no vier of sattliae the difforonce
’



- 60

the system of the Union, of introducing into it
improvements found necessary, and of discussing
common affairs.

"Each country has one vote.
"ARTICLE XIX.

"It is concluced for three years from that date.
ihen that term shall have passed, it shall be con-
sidered as indefinitely prolonged, but each contrac
1ng party shall have the right to withdraw from the
Union on giving notice one year in advance

4

~ TP | Bl 3

Since the date of the "treaty", and under subsequent
legislative authority, the United States has become a party
to numerous other "treaties" with foreign nations dealing

129/

with postal matters. Almost without exception the
same constitutional procedure has been followed to bring
about United States adhercnce to such "treaties".

]

9. Pan-American Union - The Pan-American Union has

for many years formed the cornerstone of our Inter-American
policy in fields ranging from the political and the military
to specific functions such as sanitation and health. It

is significent that our membership in the Union was brought
about by executive action implemented consistently by
Congressional action to appropriate funds for administration
expenses, in accordance with the provisions of Article XVI
of the Constitution of the Union adopted in 1910 that:

"The American Kepublics bind themselves to continue to

12&/'00* 2o otat, l?ﬂ -
35 Stat. 1639
46 Stat. 2523

B Stat. 1078; o0 otat. L62Y;
at. 19713 44 Stat. Part 3, 2221;
at. 2741,




supnort tho Pen=L-cricea Union = & s end to nay ennuelly
into th~ Treusury of the Penelicricen |nioa their

130/
respective quotis.™ Thz 1910 Constitution of tha Jcne
" a ot 1Tn3 { =3 e 11 1 AT nn (Ao 5 % | f
/mopic:n Union {(oririnrlly known ts the Conmerce Surawu o
the fmepicen Feoublies) treces its bepinning to the first
Interni tionsl Confzronce of "nericen Stetes held in 1388-1830.
At thet Conferencs, & resolution weés sdoptec recormending
the csteblishment of ¢ urceu for the collesction t¢nd
putlicetion of informetion on co meree tnd the lews releting

to it in th-

4]

)
o)
—

‘mopicen netionge Thernefteor, ¢ come
~jttee of tho Confer-nes vos instructed to prepere ¢ detrilad
vlen sctting forth the vurroscs tnd functions of tke Inter-
netions1 "ureru. "This nlen, vhen cormnlcotad, wes subnittad

to the verious roveramonts. In the cetss of tho Unitad Stet-s
tha plen ves thon rreseantad to tha Concross hy the Prasident,
end the Cos-ress, in ¢m s»~ronristion tct, nrovicad the
ascaessery fuacs in the followiny terms:

"op Ly orreaizction ead osteblishinent under
the dirsetion of the Sccer-tery of Stete of 'Ths
Tnternctioesl 'nion of : wericen “enmublics For the
nromnt collzetion £ac cistribution of co-merciel
in?orn:tion.'“lgl/

3. Tntsractionel Lehor Creonizetion = One of the

nost imortent internalionel orrcaizetions to whiceh this

covntry bzloncs is the Intrrnetionel Lobor Orpenizection

130/ Fourtn Intcrnct.onel Conlercncs of imerleen Stells,
TI910; Xenort of l.bh. Ucley FIsT Lonercss=srd osssion-
Scnete Documsnt lo. 744.

lﬁl/ 28 Stet. 275.
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"2, It shall alsc indicate in this report the
measures, if any, of an economic character against a
defaulting Governncnt which it considers to be
appropriate, and which it considers other Governments
would be justified in adopting.

"AKTICLE 30.

"In the event of any Member failing to take the
action required by Article 19, with regard to a
recommendation or draft convention, any other liember
shall be entitled to refer the matter > to the Permanent
Court of International Justice.

"AKTICLE 31.
"The decision of the c*mjkent Court of Inter-
national Justice in regard to a complaint or matter
which has been referred to Lt in pursuance of
Article 29 or Article 30 shall be final.

"AKTICLE 32.
"The Permanent Court of International Justice
may &LllfJ, vary or reverse any of the findings or
recormmendations of the Commission of Enquiry, 1f any
Ib shall in its decisions 1nu1u¢te the measures, if

economic character which it consicers to
“e apprcpriztc, and which other Governments woula be
justified in adopting against a defaulting Government.

"ARTICLE 35.

"1. The Members engage to apply conventions
which they have ratifiled in accor .dance with the
provisions of this Part of the present Trecaty to

their colonies, protectorates and possecssions
which are not fully self-governing:

(1) Except where owing to the local conditions
the convention is ina p‘ll*&llc; or
(2) Subject to such modifications as may be
necessary to adapt the convention to
local conditions.
"2. And each of the Members shall notify to
the International Labour Office thn action taken in
respect of each of its colonies, protectoratcs and

possessions which are not fully self-governing.
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"LUTIOLE 37,

"!ny ovestion or disruis porlcting to the inter-
pretstion of this Pert of the nrosont Trasty or of eny
subscquent coaveation concludnd by the 'emhers in
pursucnce of the nrovisions of this Pert of t‘ﬂ nrosant
Trotty shell be referred for d- c sion to tas Parmencnt
Court of Tntornetioncl Justice."

The Constitution of the Interastionesl Tehor Oreenizetion vies

oririaglly nro-~ul-~ctod s Qart XT!T of the Trerty of Yorseilloas

w

e18 neyaent of its sxoeas~s, vith certein exeentions, veis
to be mrée from the cezcrel funds of the Lesru~ of Zetions.
1thovoh th~ Unitod Stetes ves not oririnelly # mamber of
the Intoractioncl Libor Orpecrnization, sinece it ves not «
mear of ths Isecus of “rtions, Conctress hy joint resolution
of Juns 19, 1934, onsectod thet:

" %o ow the PwSlC'.l is H‘rrﬁ* ruthoriz-d to
eceent namhorshin for tha Govarnvent of tre lnited
Stttes of fmorier in tha t notionel TLeYor Orcenizoe
tion, vhich, throurh its eril con f" nne2 of porpn-
seataetives o” its newbers sgd throurh its Internstional
Labor Ofice, collects inforr:tion concerain- lehor
throu:hout ths world &uc rronsres intornetionel cone
vertio:s for thc co sicorstin o7 sanhapr 7Tovepnments
vith & view to inrrovins coucitions of lehor.N32/

i.fter tre edoption of this rcsolution of (ongress, the
Orgenizetion invited the United Ctetss to zecent membershin
therein, it beine understood thet the i'nited Stetes shonld

&

not therehy assume &ny oblications under the Covenant of
the Leapve of ‘etions. The stetement t¢1so suthorized the
Orpsnizetion's Coveraino ody to settle . ith the Covernment

of the United Stetes the aquestion of th- letter's finsnecisl

132/ 48 Stet. 1182.
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contribution., Pursuant to this invitation the Prcsident;
under the previous Congressional authorization, accepted
the invitation and his acccptance was transmitted to the
Dircctor of the International Labor Office at Geneva by a
lctter from the imerican Consul at Geneva.lgg/

4. Intergovernmental Committee on Refugees - In

response to public demand in this and other countries for
effective collective action between nations to alleviate
the plight of victims of recligious persccution in Germany,
the United States Government convened the so-called Evian
Conference in July 1938 which resulted in the creation of
the Intergovernmental Committee on Refugees consisting of
representatives of thirty-onc nations, Membership in the
organization involved no specific obligation on the part
of the member nations except as they might feel morally
obliged to contribute funds and personnel to make its work
effective. It is briefly referred to here merely as an
cxample of the excrcise of leadership by the United States
to act in concert with other nations in a ficld of primarily
humanitarian concern where pooling of effort could be
reasonably expccted to be more effective than separate
unilateral efforts of the different governments, The

Congress has sincc apprepriatcd funds to ?ffectuate United
134

Statces participation in the Committce.

33/ Department of State Press Release, August 25, 1934,
134/ See Hearings before the Committee on Forcign uffairs,
~ House of Representatives, November 26, 1943, on H. Res.
350 and H. Res. 352, 78th Congress-lst Session, passim;
sce also Intergovernmental Committece on Refugees, Report
of the Fourth Plenary Session, iugust 15-17, 1944,
issued by American Resident Representative of the Com-

mittee, passim,
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O. UNSRA - 4 similar example on a far larger scale

is furnished by the proceedings to bring about United
States membership in the United Nations Relief and Rehabil-
itation Administration., After consultation over a period
of several months with members of the Senate and House
of Representatives, the President on November 9, 1943,
signed an agreement creating the Administration, providing
in part as follows;

"In so far as its appropriate constitutional
bodies shall authorize, cach member government will
contribute to the support of the Administration in
order to accomplish the purposes of Article I, par-
agraph 2 (a). The amount and character of the con-
tributions of cach member government under this
provision shall be determincd from time to time by
its appropriate constitutional bodies."

After the signaturc of the agrcement and the conclusion of
the First Session of the Council of the Administration,
the Congress by joint resolution authorized appropriations
to the President of "such sums not to exceced $1,350,000,000
in the aggregate, as the Congress may determine from time
to time to be appropriate for participation by the United
States * # « in the work of the United Nations Relief and
Rehabilitation Administration, established by an agreement
concluded j * « on November 9, 1943, reading as follows
135
¢ % %", Subscquently the Congress appropriatcd funds
for the work of the Administration in accordance with this

136/

authorization.

135/ Public Law 267 - 78th Congress, approved March 28, 1944,
138/ Public Law 382 - 78th Congress, approved June 30, 1944,
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While the agreement creating the Administration

did not imposec specific commitments on the United States
and by its terms left the question of contributions to the
discrction of the member governments, the Congress subsc-
quently adopted as the basis of apprppriations the
Financial Plan adopted by thc Council at its First Session%gZ/
Although one of the principal sponsors of UNRRA in the
Scnate has repeatcdly stated that the UNRRA proceedings
are of limited value &s a preccdent in the field of

138/
"executive agrcements,”  they, nevertheless, represent
a striking example of interdependent action between the
executive and legislative branches to effectuate an
important step in United States foreign policy through

multilateral action,

6, Intcrnational Silver Agreement - A significant

multilateral agrcement from the legal point of view which
the United States has entered into in recent years in

the cconomic field was the Memorandum of Agreement betwecen
the United Statcs, Australia, Canada, China, India, Mexico,
Peru, and Spain, with refercnce to the world price of

silver which was negotiated at the Monetary and Economic

137/ First Session of the Council of UNRRA, Resolution
No., 14,

138/ Sce statcment of Senator Vandenberg (a member of the

~ subcommittee of the Committee on Foreign Relations)
during thc consideration of the authorization reso-
lution, 90 Congrcssional Record p. 1743 et seq.,
February 16, 1944; and also during Hearings beforc a
subcommittee of the Committec on Commerce on-S. 1885,
78th Congress - 2nd Session, pp. 184 and 203,
November 28, 1944.
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Conference held in London in July 1933 and was signed on
behalf of the United States by Scnator Key Pittman, then
Choirmon of the Committcc on Forcign Relations of the
139/

Senatc who was a dclegate to the Conference.”  The
agrcement was based upon a proposal submitted by the

United Statcs delegation to the Conference designed to pro-
vide permanent measures with respect to the use of silver
for monetary purposes which would give necessary assurances

both to the silver mining countries and to countries

using silver as a basis for their currency. Significant

portions of the agreement are as follows:

T == -1 . .
Now, therefore, it is agreed between the
partics hercto:

"1. (a) That the Government of India shall not
dispose by sale of morc than one hundred and forty
nmillion fine ounces of silver during o period of
four ycars, commencing with January lst, 1934. The
disposals during each calendar year of the said four-
year period shall bec bascd on an average of thirty
five million fine ounccs per year, it being undcr-
stood, however, that, if in any year, the Government
of India shall not dispose of thirty five million
finc ounces, the diffcrcnce between the amount
actually disposed of and thirty five million finc
ounccs may be added as additional disposals in sub-
scquent years. Provided further that the maximum
amount disposcd of in any year shall be limited to
fifty million finc ounccs.,

"(b) DNotwithstanding anything previously stated
in this Article, it is understood that if the Govern-
ment of India should after the date of this agrccment
sell silver to any Government for the purpose of
transfer to the United States Government in payment
of wer debts such silver shall be excluded from the
scope of this agrccment.

U.S. Exccutive Agrecnents (63).
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"2. That the Governments of Australia, Canada
the United States, lexico and Peru, during the
existence of this agreement, shall not sell any
silver, and shall also in the aggregate purchase,
or otherwise arrange for withdrawing from the
market, thirty-five million fine ounces of silver
from the mine prodvction of such countries in each
calendar year for a period of four years commencing
with the calendar year 1934. The said Governments
undertake to settle by agreement the share in the
said thirty-five million fine ounces which each
of them shall purchase or cause to be withdrawn.

"3. That the silver purchased or withdrawn in
accordance with Article 2 above shall be used for
currency purposes (either for coinage or for currency
reserves), or to be otherwise retained from sale
during said period of four years.

"8. That this memorandum of agreement is sub-
ject to ratification by the Governments concerned.
The instruments of ratification shall be deposited
not later than the 1lst April, 1934, with the Government
of the United States. It shall come into force as
soon as the ratifications of all the Governments con-
cerned are received provided that all the ratifications
are received before the 1lst April 1934. A notice by
any Government that the affirmative action necessary
to carry out the purposes of this agrecment has been
taken will be accepted as an instrument of ratification,"

A supplementary undertaking dealing with matters of dectail
was entered into by each of the signatory governments.
Excerpts from the supplementary undertaking signed by

the United States are as follows:

"In conncction with the attached memorandum
of agreement enterecd into by the Delegates of India,
China and Spain as holders of large stocks or users
of silver, and of Australia, Canada, the United States,
Moxico and Peru, as principal purchasers of silver,
it is understood that the Government of the United
States shall purchase or otherwise arrange for
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withdrawing from the market, as in the attached
memorandum of agreement provided, twenty-four
million, four hundred and twenty-one thouvsand,
four hundrcd and ten, fine ounces of silver in
each calendar year beginning with the calendar
year 1934.

"This understanding is conditioned upon
similar undertakings being entered into by the
Governments of Australia, Canada, lMexico and Peru
whereby those Governments agr~e to purchase or
othrrwise arrange for withdrawing from the market
of amounts of fine ounces of silver which, with
the obligation hercby ontered into, will make in
the aggrepgate thirty-five million fine ounces of
silver annually.

"It is understood that this agrecment and the
similar agreements to be entered into by the Delegates
of the Governments of Australia, Canada, Mexico, and
Peru, are subject to the following general provisions:

"1. That every provision of this awreement shall
terminate on Jenuary 1, 1938.

"2. That the absorption of silver referred to
in this agreement means current mine production.

"3. That when the Government of India shall
have sold, transferred or otherwise disposed of
Government stocks of silver to the net amount of
one hundred and seventy-five million fine ounces,
as provided in paragraph (c¢) of Article 1 of the
attached memorandum of agreement, the obligations
of governments to purchase under this contract
shall cease.

$4. That this memorandum is subject to
ratification by the proper governmental authorities
of the United States whose delegate has executed
this agreement, and the uncersigned delepgate under-
takes to use his good offices to sccure such action
at the earlirst possible date."

The United States gave the nccessary notice of

i 73 ; ; S 140/
affirmative action on December 21, 19833.7— The

140/ Department of State Press Relrase (Dec. 30, 1933) 365.
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commitments undertaken by the United States under this
agreement were in harmony with, and could be carried out
under, the legislative authority conferred upon the
President by virtue of Title III of the Agricultural

: N 3V
Adjustment Act of 1933.= The agrrement was not sub-

€
mitted for ratification to the Senate. On Decomber 21,
1933, the Presideont of the United Statrs issued & proclama-
tion under the foregoing provision of law directing the

appropriate agencies of this Government to carry out the

provisions of the agreement so far as they concerncd the
142/

United States.,
The International Silver Agreement of 19328 represcnted
an effort on a smaller scale to cope through international
cooperative action with some aspzcts of the international
financial problems with which the Bretton Vioods Agrecments

™

are genarally concerncd. The Congressional enactment and

the subscquent executive action constituted an early
recognition of the evils of unilateral action by nations

in respect of currency manipulation. The statutory authority

on the basis of which the Agreement was entered into by

this country specifically contemplated that "agreements”

1417 43 Stat. 31. Also relevant in this connectlon are
T the provisions of the Silver Purchase Act of 1934,

48 Stat. 1178 and the Gold Reserve Act of 1934.
142/ 48 Stat. (Part II) 1723.




would be entercd into with foreign countries in order to

" The

‘protect the foreign commerce of the United States.
basic purposcs of the Silver Agrcement and the constitu-
tional procedures involved in bringing it into force as
to the United States are very similar to those in respect

of the Bretton Woods Agreements.

7. International Wheat Agreement - Another significant

development of the Monetary and Economic Confercnce of 193
was the calling of & conference in London in August 1933
which resulted in the signing of the Interncrtional Wheat
Agreement, 1933, betwsen some twenty of the netions of the

world most intimately concerncd with the problem of inter-
143/

national trade in whe Important commitments were
imposed upon the United States by virture of the following
provisions of the Agrecment:

"ARTICIE 1.

"The Governments of Argontina, Australia,

Canada and the ”wiT*a ‘*ftu of Amcrice agree that
the exnorts of wheat from their several countrics
during tr? crop year Aug Ust 1, 1933, to July 3lst,

1934, shnll be ”LJNQt 0, tuLlng into consideration
the exports of other countries by the acceptance
of export maxima fixed on the assumption that
world 1Wport demand for wheat which will amount
during this period to 560,000,000 bushels.

"ARTICLE ¢
They furthor agroe to limit their export of

at during the crop year August lst, 1935, to
e x Lmum figures of 15% less in the case of ench

143/ State Department Treaty Information Bulletin No. 48,
September 1932.
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country than the average out-turn on the
average acrcage sowvn during the period
1931-1S33 inclusive after deducting normal
comestic requircments.

"The difference between the effective worlad
demand for wheat in the crop year 1934-5 and
the quantity of new wheat from the 1934 crop avail-
able for export will be shared between Canada and
the United States of Americe as a supplementary
export allocation with a view to the proportionate
reduction of their respective carry-overs.

"ARTICLE 4.

"They further agree that their combined ex-
ports of wheat during the crop year 1934-35 will not
exceed a total of fifty million bushels and recog-
nize that the acceptance of this export allocation
will not allow of any extension of the acreage sovm
to wheat.

"ARTICLE 6.

"The Governments of the wheat importing countries
in signing this instrument:--

"(I) iLgree henceforth not to encourage any
extension of the area sowm to wheat and not to
take any governmental measures, the effect of
which would be to increase the domestic produc-
tion of wheat,

"(1I) Agree to adopt every possible measure
to increase the consumption of wheat and are pre-
pared to bring about the progressive removal of
neasures which tend to lower the quality of bread-
stuffs and thereby decrease the human consumption
of wheat.

"(III) Agree that o substantial improvement in
the price of wheat should have as its consequence
a lowering of customs tariffs, and are prepared to
begin such adjustment of customs tariffs when the
internationel price of wheat reaches and maintains
for a specified period an average price to be fixed.
It 1s understood that the rate of duty necessary to
assure remunerative prices may vary for different
countries, but will not be sufficiently high to
encourage their farmers to expand wheat acreage.
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"ippendix A contains the agrced definitions
relating to the technical points mentioned in
this paragraph.

"(IV) Agrece that in order to restore more
normal conditions in world trade in wheat the
reduction of customs teriffs would have to be
accompanied by modification of the general regime
of quantitative restriction of wheat imports and
accept in principle the desirability of such a
modification. The exporting countriecs for their
part agrec that it may not be possible to make
substantial progress in these modifications in
1933-34, but the importing countries are preparcd
to make effective alterations in 1934-35 if world
priccs have taken a definitely upward turn from
the average price of the first 6 months of the
calendar ycar 1933. The objective of these relax-
ations of the various forms of quantitative restric-
tions will be to restore 2 more normal balance
between total consumption and imports, and thereby
to increase the volume of international trade in
wheat. It is understood that this undertaking is
consistent with maintaining the home market for
domestic wheat grown on an arca no greater than at
present, It is obvioug that fluctuations in the
quantity and quality of the wheat harvest resulting
from weather conditions may bring about wide varia-
tions in the ratio of imports to total consumption
from season to season,"

he countries participating in the conference agreed to
set up a Wheat Advisory Committeec to watch over the "work
and application of this agrecment.”

This agrcement imposed binding and continuing oblipa-
tions upon the United Statcs. Like the Silver Agrcement,
howcver, it was not nccessary to submit it to the Senate
for ratification in view of the fact that ample legislative
authority already cxisted to carry out the provisions of

the egrcement so far as this country was concerned by virtue
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144/
of the provisions of the Agricultural Adjustment Act,

This then is another example of the usc by the exccutive
branch of authority vested in it by an act of Congress

to bring ebout international agrcement and action in an
cconomic field which is irrevocably aligned to domestic
problems in the same field. The Agricultural Adjustment
Act and subsequent leglslation in the same field has been
aimed primarily to control burdcnsome surpluses of
pnrtihulﬁr farm commodities and to provide for the orderly
marketing thercof. This is a domestic preblem but its
solution depends upon the disposition of these surplusecs
in foreign markets and, therefore, to the action of other

r

countries producing the same commoditics.. The Congrcss

acting under its power to regulate intcrstatc and foreign
commerce is the organ which dbturﬁinus our country's
policie¢s in thesec matters. The Wheat Agrcement was part of
a program to cffectuate through international action the
purpose¢s and policies established by Congress. Although
various difficultics prevented the execution of the agrce-
ment in accordance with its terms, it is nevertheless
pertinent to this study as an examplec of international

egreement rcached through the exercisc of a combination

of legislative and exccutive authority.

144/ 48 Stat. 31,

i, |
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8. Tripartite Stabilization Agrcement of 1936 -

A further and more important effort to bring about inter-

national cooperative action in the monetary field was the
Tripartitc Stabilization .greement of September 25, 1936,
which was brought about by simultaneous and identical
declarations issued on that date by the governments of
Great Britain, France and the United States, to which
Belgium, The Netherlands and Switzerland adhered shortly
thereafter. The declaration of the United States was

as follows:

"l. The Goverument of the United States,
after consultation witl the British Government
and the French Governnent, joins with them in
affirming a common desire to foster those condi-
tlons which safesuard peace and will best con-
tribute to the restoration of order in international
¢conomic relations and to pursue 2 poliey which
will tend to promote prosperity in the world and
to improve the standard of living of peoples.

"2. The Government of the United States must,
of course, in its policy towards international
monetary relations, take into full account the re-
quirenents of internal prosperity, as correspond-
ing considerations will be taken into account by
the Governments of France and Great Britein; it
welcomes this opportunity to reaffirm its purpose
to continue the policy which it has pursued in
the course of recent years, one constant object
of which is to maintain the greatest possible
equilibriun in the system of international ex-
chenge and to avoid to the utmost extent the
creation of any disturbance of that system by Amer-
ican monetary action. The Goverament of the
United Statcs shares with the Governments of France
and Great Britain the conviction that the continu-
ation of this two-fold policy will serve the
general purpose which all the Governments should
pursue.
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"3, The French Government informs the United
States Government that, judging that the desired
stability of the principal currencics cannot be
insured on a solid basis except after the re-
establishment of a lasting equilibrium betwecn
the various economic systems, it has decided
with this object to propose to its Parliament
the readjustrnent of its currcncy, The Government
of the United States, as also the British Govern-
ment, has welcomed this decision in the hope that
it will establish morec solid foundations for the
stability of internationol ceonomie relations.
The United Statcs Government, as also the British
and French Governments, declare its intention to
continue to use appropriate availeble rcsources
so as to avoid as faor a2s possible any disturbance
of the basis of internotional exchange resulting
from the proposed readjustment, It will arrange
for such consultation for this purpose as may prove
nccessary with the other two Governments and their
authorized agencics.

"4, The¢ Government of the United States is
noreover convinced, as arc also the Governments
of France and Great Britain, that the success of
the policy sct forth above is linked with the
development of international trade. In particuler
it attaches the greatest importance to action being
taken without delay to relax progressively the
present system of quotas and exchange controls
with a view to theilr abolition,

"5. The Government of the United States, in
common with the Governments of France and Great
Britain, desires and invites the cooperation of
other nations to realize the policy laid down in
the present declaration, It trusts that no country
will attempt to obtain an unreasonablec competitive
exchange advantage and thereby hamper the effort
to restore more stable economic relations which it
is the aim of the three Governments to promote." 145/

This agrcement so far as the United States is concerncd
was cntered into under the authority of Section 10 of the

Gold Rescrve Aet of 1934 providing as follows:

145/ Federal Reserve Bulletin, October 1936, p. 760.
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"Sec. 10. (&) Tor the rurrnose of stakilizine
tne excheare velue of the doller, tre Secretery of
the Mressury, vith tae enprovel of the President,
directly or through such avencies £s he may
desicnete, is suthorized, for the sccount of the
fund esteblished in this section, to deel in cold
end foreisn exchanre enc svwch other instruments
of credit end scenrities 2s he mey deem necessery
to cerry out the nurmose of this section. /n
ennuel endit of suweh fund shell he mede anc &
ro~ort thereof suhmitted to the resident.

"(b) To ene™le the Geeretery of the "ressury
to carry out th2 »rovisions o this section there
is hereby ennronriated, out of ths receints vhich
ere directec to »» covered into the "reesvry uncer
section 7 heresof, the sum of $2,000,000,000, which
sum vhen eveilable stiell e cerosited *ith the
Treesurer of tre linited Stetas in & stehilizetion
fund (hereitalter ce1lad the 'Tund') under the
exclusive control of the Secretery of tae Treesury,
with the errrovel of the lresident, vhose decisions
she1ll be finel eno nol be subject to revies by eny
other o ficer of tie ! 1itad Gtetss. The fund shell
he e¢veilehble “or exnenditure, under the direction
of the Gecratiry of the Tressury &nc¢ in kis dis-
or*tion, for &ny ~urrose in connectioan *ith cerryiap
out ta “P0“=eivns 0" this sectiol, irecludiar the
invest-ent #7¢ rei. estment in cirect onliretioas
ol §e Mnlbéd Stetes of eny nortions of the fund
vhich the Jeceretery of tle "recsury, itk the
encrovel of the ’resident, rezy ‘pon tine to Tine
deteriine ere not CHPPC'tlf requirec for stehilizing
the exckan 2 wrlue of the doller.e Tie rrocecds of
£1]1 selas enéd investmeonts ¢2dé 11 cerninTs and
interest scervin under thc ancrelions o‘ th 1s
gcetion shell hr reic icto the "uad #ng shell |

1

¢ilele Tor the mirrosas of the .uﬁc."lfr/

14c/

43 Stete 337, S41. 1n eddition to the 133¢
epacmant, stehilizetion erproe-ents linve haen
eltprﬂc into by the Secrctery of tre “ressiury uncor
thasa novcrs vitn tre Zovernments of drezil ((1)33)
“°o. See'y. Trees. 21); Fhmnu ((1541) “evo. Sec'y.
rﬂ's. 52); exico ((1342) %ep. Sec'y. Trees. 42);
wedor (1bid); endé Tcelend (Tbld) The novers

co&t‘.neo"’i_»nc*lon 10 'Or" roneied in 1937

(50 Stete. 4), 1935 (53 Stet. 398); 1941 (55 Stet,

335); e~c 1343 (57 Stet. £3)e it tha time of 2sch
exteasion, the sttention of Coarrcss ves celled

to the fect tret these stebilizetion srreements

had boen medee
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iore strikxingly thea eny other act which the United
Stetes hes ever tsken in the internstionel field, the
Tripertite Stehilizetion ‘rrecment of 1337 ves e cirect
foreruaner of the "“retton "oods /grescments. The Golé
eserve ‘ct end tho Stebilizetion /;reement recosnized
the Tect thet taecre cen be no do-estic vrosnerity in
this country unless heclthy conditions exist in the inter-
netionel fieléd enc¢ thet the souncness of our comestic
currency structure is irrevocehly linked to thz exchenre

11

velue of the ''nited Stetes cColler in reletion to othkor

4 |

currencies. ‘s in tle cese of tle hest enc Silver ‘crse-

L

meats, th~ statutory besis for the sctios of the exceutive
in entering into the Stabilizetion [ireeriant 1¢v ia vhet

is essentielly & domes*tic stetute, carliae 14 this cose

witir the rescrves “ekind ovr curreacye ‘s iu tls cese

9
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those erreements, it wonulc not

tha ‘nited Stetes to esrry ou atp taorrs
stetutory suthoritsy.

de [viction “gresments - L receal exemnle of wwltis

letersl intoractionsl eorecqent entered into hy the imitad
States vacer the euthority ot existiar lseislction is

furnishsd by tiie resvlts o the Internstionsl fivil

1uié. This .onferancs co.ecluced '« tha nr-nerction of

Tour multiletorel avrasveats, ne-ely, ea laterim 'graeneant
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on Civil Aviation, 2 Convention on International Civil
Aviation, an International Air Scrvices Transit Agrce-
147/
ment and an International Air Transport Agreement.
The Interim Agrcement provides, among other things,

for the creation of a provisional International Civil

Aviation Organization to conduct ccrtain research and
recormendatory functions relating to standards and pro-
cedures in the field of civil aviation and to perform
related scrvices; for the adherence by signatories of

the Agrcement to cortain principles relating to flight
over the territory of riembers and with respect to such
matters as docunents carried by aircraft, certificates of
airworthiness, and licenscs of personnel; and for certain
undertakings whereby nembers agree to file copies of
contracts with the Organization and to apply provisionally
certain rcecormendations with respcet to aviation practiccs;
411l of thesc matters are within the power of the executive

branch of this Government to perform under provisions of
148/
the Alr Commercc Act of 1926 end the Civil Aeronautics
149/
nct of 1938; consequently, this agrecment has been

accepted by this Government as an "exccutive agreement”

subject to compliance with the constitutional processcs of

the United States in respect of the contribution of/iunds
150
for administrative cxpenses of the Organization.”

147/ Intcrnational Conference on Civil Aviation, Final ict
~ (Part I). The original of the final act is doposited
in the archives of the Department of State,
148/ 44 Stat. 572.
149/ 52 Stat. 973.
IS0/ State Department Press Releasc No. 101, February 9, 1945.
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The other two agrecments, commonly referrsd to as the
"Two-Froedoms" and "Five-Frecedoms" agreements, provide
primarily for the reciprocal granting by cach signatory
country to the other signatories of certain privileges in
respect of scheduled international air services; in the
first case, the privilege to fly across its territory
without landing and to land for non-traffic purposes, and,
in the seccond case, the same privileges plus the privileges
to carry passengers, mail and cargo to and from each
signatory country and intermediate points. In view of the

provisions of existing law with reference to the granting
151/

(2]

of commercin.

A

these agree-

ments are within the power of the executive to carry out
without additional kgislative authority and consequently
they have been accepted as "executive agreerments.”

The Convention has been submitted to the Sennte ns
a treaty. 152/

10. Other Internctional Organizations - Other

internantional organizations in which the United States
participates pursuant to specific Congressional authoriza-
tion are as follows:

(n) International Hydrogrephic Bureau - The State

Department approprintion act of 1921 provided, in part,

151/ 44 Stat. 572 and 52 St:
ress §8

!'Lc 3730
152/ 79th Cong , 1lst Sessi

on, &xecutive A.

o]
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for approprintions "to enable the United States to
become o member of the International Hydrographic Bureau,
and for the first annual contribution of the United
States toward the creation and maintenance of such
u."iég/

burena

(b) Internctional Statistical Bureau - A joint resolu-

tion of Congress in 1924 authorized appropriations "to

enable the United States to maintain membership" in the
154/

Bureau.=

(¢c) Permanent Association of International Road

Congresses = A joint rcsolution of Congress in 1924

authorized appropriations "to enable the United States

to accept membership" in the Associstion. 185/

(d) American International Institute for the Frotection

of Childhood - A joint resolution of Congress in 1928

authorized approprirtions "for the contribution of the

United States toward the support of the institution."lég/

o Se W Nk a9 P
The casecs enumerated above constitute some of the
most notable as well as some of the most successful
specific acts of the United States Government in the field
of foreign nffairs during recent years in respect of inter-

national cooperation on a multilateral basis. While in

T537 41 Stat. 1215,
I54/ 43 Stat. 112.
IG5/ 44 Stat. 754.
156/ 45 Stat. 487,
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none of these cases has the constitutionality of the
action been passed upon by the Supreme Court, it is of
perhaps greater significance that thc method employed
to bring about United States participation therein has
never been questioned, It is submitted, therefore, that
unless there are special circumstances in connection with
the Bretton Woods Agreements to differentiate them in
this respect from examples such as the multilateral postal
treaties and the International Silver Agreement, the United
States may become a party to the Bretton Woods Agreements
through executive action in conjunction with legislation
by Congress as has been proposed.

Two considerations have been of predominat importance
in the preparation of the Bretton Woods legislation.

The first, which is basic to the entire study of
the legal and constitutional problems here involved, is
that under the Articles of Agreement of both the Fund
and the Bank, any member may withdraw from either institu-
tion at any time by transmitting a notice in writing to
the institution, and withdrawal shall become effective on
the date the notice is POCHiVGd.léZ/ These provisions
have a most vital effect upon the nature of the commit-

ments imposed by the Agreements and make it particularly

157/ Article XV, Section 1, Articles of Agreement of the Fund;
Article VI, Section 1, Articles of Agreement of the Bank,
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appropriate for our participation in these organizations
to be brought about by legislation. Like any othor
phase of our nationsl monetary and economic policy, our
active membership in the Fund and the Bank will be subjcct
to the policics laid down in this field from time to time
by the Congress. The right of withdrawal, thercfore, hes
an important effect upon the legislative approach to
this problem.

The sccond consideration relates to the provisions of
the respective Agreements with reference to the signature
thercof. These are to the effect that each government
signing enéh Agreement shall deposit with the depository
government an instrument setting forth that the government
has accepted the Agrcement "in accordance with its law
and hes taken all steps neccssary to enable it to carry
out nll of its obligations" thernunder.lég/ This provision
requires each government to adopt certain domestic legis-
lation in order to become an active participant in the
institutions. The pending bill would provide the necessary
domestic legislation, in the case of the United States, in
addition to that which exists under previously enacted laws,
to enable this country to adhere to these Agreements in

nccordance with their respective terms, and, incidentally,

158/ hrticle K., Section 2, Articles of Agreemeni of the Fund;
Article XI, Section 2, Articles of Agreement of the Bank.
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to permit the malking of the required certification

upon the signature of the Agreements on behalf of the
United States. In other words, if a particular provision
of either Agreement would require certain action of a
member and the existing legislation of the United States
does not provide the logal basis or authority for such
action, additional legislative nuthority is required and
would be provided under this bill.

As has been exhaustivaely discussed above, the Bretton
Woods Agreements ere within the gencral framework of
legislation previously enacted and policies adopted by
the Congress in the ficld of banking and currency and
forcign exchangs. Somec of the undertaokings in the
Agreements are consistent with existing legislation and
consequently may be carricd out by the executive without
further authority from Congress. In these cases, therefore,

no provision has been included in the pending bill,

L]

In o few instances, modificntions of cxisting laws

are required to carry out the purposcs of the Agreements.
Thus the provisions of the Gold Reserve Act of 1934 relating
to the stabilization fund would be extended to permit the
use of the resources of thot fund in connection with our
participation in the Internstional Monetary Fund. The

purposes of the two funds are substantinlly similar ond

no chenge in legislative poliey would be involved in this
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smendment. oSccondly, the Johnson Act would be modified

to the extent nocessary to pormit the sank fto operante
within the fremework of our laws. Such o modification
would be an essentinl consequence of the ma jor policy
decision to participate in these institutions.

If the pending bill is enncted into law, the President
will be in a position to sign the agreements in accordance
with their terms and to moke the necessary certification
with reference to the netion taken by this Government to
give effect to them. All of the legislative nction
required to place the President in this position is within

the delegoted powers of Congress under the Constitution.

The foregoing extended discussion may be briefly
summrrized as follows:

1. The pending legislation affects powers which
under the Constitution are vested in the Congress.

2. The Agrecrments and legislation are closcly related
to existing statutes cnacted under these powers and are
similar in purpose to previous attempts under such legisla-
tion to provide for joint action between nations in the
field of international cconomic and financial affairs.

3. The Agreements and legislation are so closely

related to our domestic banking #nd currency structure as
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provided for under existing laws that they can best be
considered through the same procedure as required for the
ennctment of domestic legislation in these fields.

4. Throughout this country's history Congress has
exercised its delegated powers in matters affecting our
foreign rel~tions.

5. 1In particular, Congress hss on numerous occasions
exercised such powers to authorize or effectuate the
porticipation of the United States in international organi-
zations or agreements on a multilnteral basis.

6. The Supreme Court hrs recognized the validity of
agreements entered into with foreign notions by the
executive either with or without Congressional action, and
without resort to the treaty proccdure. The Court hrs never
held that an exccutive agreement wes invalid.

7. The supplementary legisletive authority necessary
to enable the executive branch to carry out the Bretton
Woods Agrecments, in nddition to the authority vested in
the exccutive under existing legislnation, is entirely
within the scope of the delegnted powers of Congress.

8. The Bretton Woods agreements Act is, therefore,

a valid constitutional cpproach to the effectuation of

United States participntion in these institutions.
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V. DLLEGATION OF POWERS

In addition to the considerntions nbove there are
several other points that should bhe discussed in connection
with the incidentnl question that hnas been raised of whether
H.R. 3314 and the irticles of . greement of the Fund ond Bank
involve »n unconstitutional declegation of legislative
power to the internntionnl orgrnizntions or to foreign

ountriecs. A coreful study of the bill and the Lgreements
leads to the conclusion thnt no such delegntion is iavolved
but that the proposed legislation end the creation of the
institutions is an c¢ffective nnd appropriate means to
bring nbout the purposes underlying the Lg“(hmnnts.159/

The powers confsrred upon the executive branch of the
Government are so limited that no question can be raised

thot such powers involve an unconstitutionnl delegntion of

159/ It has ﬂ1f*yu been rccognized thot Congress ha
Substential discretion in scloc ting the monner of ef frntu“-
ting its purposes. Ls sirtod bJ the Supreme Court in
MeCulloch v. Maryland (1819) 4 Wheat. (17 U.S.) 315 at
p. 405, 1n commoction with the establishment of a United
Stotes Dank:

" i % n covermment, intrusted with such nmple powers
on the due execution of which the happiness and’ prouperlty
of the nntion so vitally depends, must also be intrusted
with ample means for their execution. The power being
given, it is the intent of the nrtion to facilitate its
execution. It cun never be their interest, and cannot
be presumed to have been their intention to clog and
embrrross its execution, by withholding the most
approprinte me'nu.'

Chief Justice Mnrshnll added ot p. 420:
"let the end be legitimnte, let it be within the scope
of the constitution, nnd 211 means which are appropriate,
which are ploinly adn pted to thot end, which are not
prohibited but cons sist with the lTetter ond spirit of
the constitution are constitutional.
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the legislative function. This is particularly true in
view of tlie broader scope for delegation to the Executive
in the field of foreign relations.—gg/

Provisions of the legislation and thes Lrticles
Lgreement which are pertinent to the authority granted to
the Fund and the Bank and to foreign countries will be
considered in the following three categories: (1) those
provisions conferring upon the Fund and Bank a legal status
and certain privileges and immunities; (2) those provisions
relating to the payment of the subscriptions of the United
States; and (8) those provisions which commit the United
States to refrain from specified actions while it is a
member of the international organizations.

Status, privileges and immunities.

To enable the fund and bank to carry out their
functions properly, the United States and the other member
countries are required to grant them a series of privileges
and immunities which are set forth in the Lgreements, in

addition to granting them status as legal entities. Both

160/ U.S.v. Curtiss-Wright Export Corp. (1Y36) 299 U.S5. 304.
See also Field v. Clark (I8¢ l.S. 648,

Moreover, the purposes and standards set forth in the Bretton
Woods fgreements and the Lct are cu1f101nntly precise so that
there can be no question of "the purpose which the Congress
seeks to accom}llch enc the standards by which that purpose
is to be worked out". (United States v. Ruch Royal Cocperatlve,
Inc. (1939) 307 U.S. 53?} B74)., .ccordingly, the standards
set forth in Supreme Court cases to determine whether the
Congress has fulfilled its lov*slqtlve function would be met.
See J.W.Hampton Jr. & Co. v. United States, (1928) 276 U.S. 394;
N.Y, Central Securitles Corp. v. United oStates (1932) 287 U.S.
12; Opp. Cotton IiiIls v. Ldministrator (I0941) 312 U.S. 126;
Yakuc v. United States (1944) 321 U. S. 414,
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institutions must be treated as liaving the capacity to
meke contracts, to acquire and dispose of property, and

161/
to bring suit in owr courts.”  The Fund will be irmunc

from suit except when it consents to be sued and, although
the Bank will bc subject to a suit, it will be protected
against having its property attached in advance of judg-
162/
nent. Both the Fund and Bank must be protected apainst
searches, requisitions, confiscation, cte., and the archives
163/
must be fully protccted against interference. Their
property will be kept free of restrictions and controls to
the extent necessary to carry out their operations and their
cormmunications will be treated in the same manner as those
164/
of foreign governments. The organizations themselves
will be tax immunc, their cmployees will be protected
against double taxation on their incomes, and sccurities

]

of the organizations will be protected against discriminatory
165/
taxation. Persons connected with the institutions will

be irmune fron legal process with respect to their official

acts, and, so far as immigration, alien rcgistration and

conscription laws are conccrned, they will be treated as
166/

diplomats.,

It is intended that in many respcets member countries

should treat the Fund and Bank in the same way that they

161/ Articles of Agreement of the Fund, Article IX, Section 2.
162/ 1Ibid, Article IX, Section 3 and Articles of igreement

of the Bank, irticle VII, Section 8.
163/ Fund, article IX, Section 4; Bank, Article VII, Section 4.
164/ Fund, irticle IX, Sections 5 and 6; Bank, Article VII,
Scctions 5 and 6.
165/ Fund, irticle IX, Section 9; Bank,.rticle VII, Section 9.
166/ Fund, article IX, Section 8; Bank,article VII, Section 8.




91

treat foreign governments. The effort in this direction
is limited, howevecr, to the minimum necessary for the in-
stitutions to function properly. The privileges and immun-
ities granted to the Fund and the Bank are those customarily
granted by the United States to foreisn governments and

167/ &k
their employces.” Moreover, some privileges and immun-
ities of citizens of the United States have even been
granted by commercial treatics to citizens of foreign

_ 168/
countries who do not have diplonetic status.

167/ See: The Schooner Exchange (1812) 7 Cranch 118 (sovcr-
eign immunity of Toreign governments generally); R.S.
4008 U.S5.C. title 22, sec. 252 (immunity from sult of
forb1>n ambassadors, publlc ministers and their "domes-
tics"); Compania Lspanola v, Navemar (1938) 303 U.S. 68
and Betizzl Bros. 0. V. The Pesaro (1926) 271 U,S. 562
(VLSleS of a foreifn government immune from suit); Act

of Feb. 15, 1938, U, S.C. title 22, scc. 2552 (prohibit-
ing interference with the dutics of foreign diplomatic
representatives) Seetion 116(c ) Internal Revenue Code,
UeB.Cs title 28, Bac, llo(c) xerption o £ income of
foreirn ”OVLPHILntS fron income tax) Section 116(h§
Intcrnal Revenue Code, U.S.C. title 26, sec. 116(h
(compensation of employces of foreign vnvbrnnuats
cxcmpted from income tax under certain conditions).
Sce, for exa nﬂlc, in two of the more recent treatics,
Article I of the Treaty with Liberia (1988) Dept. of
State Treaty Sorics, No. 956, and the following pro-
vision from .rticle I of tle Treaty with Siam (lquu
Dept. of State Treaty Series No. 040-

"The nationals of each of the High Contracting
Parties shall rcceive, in the territoriecs of the
other, the most *onatint nrot»ctlon and sbcurlty for
their persons and pponcrtb, and shall enjoy in this
PbS“uCt the sane rl:ntr and privileges as are or may
be PP@Dtb; to nationrls of the State of residence
on their submittine themsclves to the conditions
¢“f08uu upcn ne tionals of the State of residence. They
shall also enjoy in this respect that degrce of pro-

tection and security that is required by international

law, Their property shall not be taken without due
process of low or without paynent of just compense-
tion."
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sccordingly, the action of Congress in specifically
grenting privileges and immunities to the Fund and Bank
will be the repetition of a practice which Congréss has
followed consistently in the past. Legislative action of
this nature is customary in the conduct of our foreign
relations,

Payment of subscriptions.

The Articles of lgreement of the Fund prescribe the
queta of the United States, and the irticlcs of Agreenent
of the Bank allocate a fixed number of shares of stock to
be subscribed by the United States. H. R. 3114 contains
the provisions necessary to enable the United States sub-
169/
scription to be paid.
Therc is nothing unusual involved in the Congress appro-
priating money for payment to international institutions.
We have done this many times in the past. Notable examples
are the United Nations Relief and Rehabilitation Administra-
170/ 171/
tion, the Pan-imerican Union and the International
172/
Labor Organization, The appropriation of funds to be
contributed or subscribed to international organizations has
never been held to be an unconstitutional delegation of
legislative power.

Justice Story effectively answered any contention to

the contrary in his dissenting opinion (the majority did

169/ Section 8.

170/ 58 Stat, 122,

I7I/ See, for example 43 Stat. 1620; 44 Stat. 1186, 57 Stat.
278,

172/ See, for example, 57 Stat. 30; 57 Stat, 278. For other
appropriations to be paid to international organiza-
tions sce Chapter 7 of Title 22 of the United States
Code.
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not disagree on this point), in the ease of The Proprietors

of the Charles River Bridge v. The Pronrietor of the Warren

173/
Bridge,et al.” In answering the contention that the

charter to The Proprietors of the Charles River Bridge was

a restriction upon legislative power, he said, at p. 603:

"This charter is not # % % any restriction upon
the legislative power; unless it be true, that be-
cause the legislature cannot grant again, what it has
alrecady granted, the 1c"151nt1vb power is restricted,
If so, then every grant of the public land is a re-
StPlctlJn upon the 't power; a doctrine, that has never
yet been established, nor (as far as I know) ever
contended for, hvery grant of a franchise is, so far
as that grant extends, nccessarily exclusive; and
connot be resumed, or interfecred with, # 4 # But
the legislative power remains unrestricted, The
subject matter only (I repeat it) has passed from
the h“nﬂs of the vnvcrnnbnt If the legislature
should crder o ‘“beﬂﬂunt debt to bu naid by a sale
of the public stock and it is so paid, the lepis-
lative power over the funds of tho ngernmunt remains
unrestricted, although it has ceased over the particu-
lar stock, which has been thus sold,"

Cormitments of the United States Restricting Its Future
n.CtiOI'l-

The only pertinent portions of the Articles of Agree-
ment which remain for consideration are the policy commit-
ments which the United States is required to make in accept-
ing membership in the Fund and Bank, 411 of these commitments
merely limit the action which the United States would other-
wise take while a member of the two institutions.

Many treatics and intcrnational agrecments entered into
by the United States have been characterized by similar

negative coumitments. In order to obtain the agrecmont of

173/ (1837) 11 Pcters (86 U.S,) 420,
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a foreign government to restrict its actions in certain
respects deemed desirable by this Government, the United
States in turn agrecs to circumscribe its actions in the
same field.
In 1794 the United States cecntered into the Jay
174/
Treaty with Great Britain which provided that the citi-
scns of the United Stetes and Canada as well as the Indian
tribes could not have their ability to pass and repass freely
between the respective territories restricted by either
nation., This provision was never held to be unlawful as re-
stricting the power granted by the Constitution to Congress
"to regulate Commerce with foreign Nations"
sn exchange of notes in 1817 consummated an exccutive
175/
agrcement between the United States and England liniting
the Naval Forces on the Great Lakes., dhnother limitation
upon the right to build the number of naval vessels which
he participants might otherwisc desire to build was con-
176/
tained in the 1936 treaty limiting naval armaments.
It hos not been contended that either of these agreements
constituted an unconstitutional delegation of the power of
the legislature "to provide and maintain a Navy"
The Constitution grants to the Congress the power "to
lay and collect Taxes, Duties, Imposts and-Exciscs"
However, Congress has not felt that it was unlawfully re-

stricting its power in this respect by authorizing the

174/ 1 Malloy 590, 592.
T75/ 1 Malloy 628.
176/ 4 W“llOJ 5548.




oy
J

I
o
I

]
=

exccutive to enter into reciprocal income tax exemption
177/

agrcenents with foreign governments.  This is another

instance in which Congress has agreed not to exercise its

powers in return for a corrcsponding forbearance on the

part of other governments.

In the field of multilateral agrcements, the United
States entercd into The Hague Convention Respecting the

rf(‘r/

Laws and Customs of War on Land which impliedly obli-
pated the United Statcs not to take any inconsistent action
with respect to the armed forces of the United States while
the Convention was in cffect, It has never been contended
that this action constituted an unconstitutional delegation
of the power of Congress "to makc Rules for the Government
and Regulation of the land and naval forces.”

In the case of the Bretton Woods igrcements and in the
examples discussed above the principle is the same. Each
participating country agrees to zive up its right to act in
a particular monner in return for the corresponding commit-
ment of one or more other countries. The only commitnent
contained in the Bank igrecnent, aside from the privileges
end irmmmunities and the subscription, is that the United

States and other countries agree not to restrict the use

177/ Sce, for example, th; agrcenent with Canada, Dept, of

~ State Executive Agrcement Serics No. 4 (l'“G) The
legislative quthaPLZﬂtlon is contained in the Revenue
ict of 1921 (42 Stat. 227, 239) and subsequent Revenue
Acts,

178/ (1907) 2 Malloy 2269.
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thet & borrower cen —cke ol their resncetive currencies
179/
borroved fro» or throuch the Renk. Similerly the

United Stetes end other countries, vhilec members of the
Tuné, mey not restrict the use of their resvective

130/
currancizs ccquirec fro=n the "und. In the cese of

the “uné ’creement the linited Stetes end other member
countrics &re elso co~mitted not to buy eac sell pold

; 181/
bovoné € reare hesed unoa tne mer velue of tneir currency;
not to chance the velus of their currenc, except es rrovided

132/

in the /greenment; not to nermit exchanve trensections
133/
et retes beyond the zresceribed renge (this commitment
vill be fulfilled by the V'nited Stetes if it continues
the preseat »nolicy of huying end sellinr rolé freely for
the settlement of internstionel trensections); not to
134/
imnose rostrictions oa current internstional trensections;
end not to engaspe in discriminctory currency errsnscments
1585/

or “ultinle currency orzctices.

o guestion hes ever been reised thet treeties end
egreenents conteining e cormitment not to teke certein
snecified ections involve sn uncoustitutionsl delegsetion

lepisletive vovere ITn fect, if trcetics snd sgreewents

of this kind vore so coastruad, the l'niteé Statos would

179/ 'rtiecle IY, Sections 1 & 2.

T80/ Schedule D, £, &£:d Schedule 7, 8.
T3I/ :rticle TV, Scction 2.

T2/ rticle T , Section 5.

T83/ .rticle IV, Scection 4.

T3Z/ 'rticle V11T, Scction 2.

I35/ irticle 7111, Section 3.




N
he erevely henpered in its tegotietions vith other countries,
es 1t is diffienult to ima ine ¢n internctionel comnact of
eny imnortence thet vould not ianvolve et leest ¢ commitment
of the United Stetes not to earepe in ectivities incon-
sistent vith the treety or erreement in question.

Tt is equelly cleer the’ nothine in the Twnd /greement,

5

the Renk Agrecment, or li.i. 3314 will pive the "und, or the

Rank, or eny foreirn country eny mover over the velue of
the dollar or gay rover over tre “oreign commerce of the
Uinited Stetes. ith resnect to the nover of Coarress over
the velue of the dollcr, tvo thinss must be cocsidered.
First, Con~ross cen &f ‘ect exchenre retas oaly bty chenzing

the wegluz of the doller. Other countries zre free, in the

ghsonce of &n intepnstionrl ¢rreenant, to cheacs the velues

I'nder the arovisions of the ‘rticles of !eraerent ang
137/ -

He s 3314, mg chenca cen he reds in the valve of t-

12
doller vithovt suthorizetion hy Conrrecss. ‘'hus, the norer

a 073y &6 repulete the velue thercol will
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rersia in Conrross end neithor the fund nor Toreirm countriss
w111 heve &y vo.er in ti's resnect. Scconcly, the reaf~rence
in the Coastituition to tie mover of fonvross to repulete the

velus af “orzi-n coin c#n rolste oaly Lo nhysicel eoins which
ey be in cirenletion ia the Lnited Statas. Obviously, 1t

ves nol ialendsd to do the iwmmossi*le by conlerring umon

Convress nmover to resvlete Lhe velue of ¢-other country's

18¢/ _rticle T¥, Seetion 5(b).
177/ Scctions 5 end R,
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So fer as the Renk is coneerned, its only ef“act on
our foreirn cowerce will rosult from the loens it mekes

verentoese If those ere mede in Collers our co- erce

©111 bc ef"ccted. PRut Coa ress will not have mede this
nossihle by ~ivisg un ils nowsr over forci-n cor~erce.
It ©i11 heve sceomrlished this throush ths evercise of
its ovn rover to errronriste the funds ohich the 2enk
may lend or usz ¢s & rescrve for its ~versntecs, &nd by
evercisians its rover te ruthorive inteoruetionsl seroemonts
linitine the ricot of the United Stet-s to innose
restrictions oa the uwss of dollers bhorra.ed fron or
tarourh tro Rank.

Sinil:r]g, the fuipe vi11 heve no nover vhick cen
iaterfere vith the oxorecise hy “onrress o7 its rl:ht to
re vlete the {orei n co:wree of tha
indicetec ebove the limitetioas on the freedon of zetion
of the United Stelns, ianeludiac tiose reletinc- to sesreo
currencies, &re 17nosed ty virtue of {ha gorss-ont jtself
€a¢ &r 1ot no: ors coalerrsd unon ‘ne *wac. “or 2x:c ‘»la,
v:hien the Unitad Stetas is ¢ v2her of the Tund it cen

scll pole only witain the aroseribed renres It will comly

by en iaternetionel arreewant
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to do so ¢+¢ rot bocevse the Tond See resuired the U'nitad
Lites fo do it. The ruad itsclf has no sveh euthority. The
st-e tain- is trun ot £11 the otiisr comitrmeuts vhich the

teco~tine the Tand [opaement. ' ith
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resnect to the effect on our forcign cormerce of the use of
dollers ecquired by forzicn countries from the “una, the
princinle javolvad 1s the seme zslthzt involved in the
loens mede hy wad torouct the Jank.e Our coierce will
o

be £ifoectad hy the uss of tic dollers, snd these effcets

rill rcsult from the coxercise by Convress of its nover to

L]
eonropricte funds &nc the exercise of its nower to zuthorize
en internstionel sprcoment limiting the rizht of the United

Stetes to restrict tic se of dollers so ecovired.

It hes beeon svrosted that the »rovisions of ‘rticle VIT,

(= 5]

eeline vith scirce currencies, will vnermit forcign countries
to rorulete fmoricen exnorts 17 the dollar hecomes & scerce
currency., 1t is ellareéd, tlerefore, thet there is involweé
in the ™und ;procment & delerstion to the Tund e+d to foreign
countrics of tic movoar of Conrress ovep tho forelrn covinree
of ths Unitea Stetes.s "Therc i1s 09 foundetion in fzel ‘or
this svoostion or for tiis ¢llcvetions it the nrescnt

for e1y raeson to irmrose rastrictioas wpou the ‘roadom of
exchenge trunssctions hetwoen their own currencies end the
dollsr. Their rirht ia this resract cen be linited by

intcruetionel erreacement but not hy Con;rrssioncl e¢ctione

The most thet lonrress. cen ¢o 1s to cneet Yspigletion
drsi ned to miLimize the effeet of restrictions which othep

netions mey imnosns Tt snoulé be kont in miad that foreign

countriocs c:n exoreise this nowor v'iother the doller is &
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sccrece currency or not.
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