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t. C ccvs tu1o .0J, Lila ta x rrI s sta'n contti-
tite no lid .,li1 J0i a<o0 , e ffcut 4po t e ., "L

teler<i ov:r're.2:], ,io tr' aL-is, oc6auc. t I trer<tv poeWT in
iL$ SCope, beinij u>lLI;icd, aQHb ec t29 of agreceexl
betweeun sd C iAh r ~lV lC.tdC rnLt de-
rivedll tWO>.. 2>. St4§d, E"W1, tZ>tO<O,4ii p.sLI oi. o, lhe
treatyS-makclui power zhere arc, no i, ssveC zi± Co tie staLes ee-
cause Lis} rre< iicLuded init ofii i, a)s Yat ioaie2-.

Jus ice 'ield ft ,*:ocro>yV. v. iC, :3 .5.

"iL 12ats powo al. Li C Z 0t: i I is in
terxs .wil2ie, aIxcM t' N n sraiL;s a 'ci sro found .i:
that inlshru2cct il:t tz» act 0 or of its
depewr~t> , an* thobe avisln. L I1tC a' I t' ' orn-

12Pe n i, li»i )rc<. jti i .Q! tjtie . -t v>0>1> rKo be com-
mear t m L s l nn fr as Ua &A orP c 'w t .it te Consot'u-

tiLi forbids, or a cl¢]> - ¢ rol'*c; of 'ho,>* it or
inrtor; oa',t , oPr* l2i>,tr 0 2' Ott» '2 2

erxcetcon's iii> C o, ,trcW3 veat slar mhi to the
questions w;'xL cad be al jsted .o.c..j. a. .. ;wtt i ·r
atOly Lie Odbject oi atiotY0>i2[ %L C or> " "

tC$$ies involiix , ~ -0cl0o& iltjtcs flntte0x ¢0< >ee&1 &ie&d w&Ai.A
nic trCatJ-*avlt<l Qowere:

a, tt aJ tod .V. > v, ~or<L<. K1 I "A4'. 56. > Jd.C2z No. 777

b. O sl icr < v s S... Ieid (1934)
73 ( ) 153. (Kert.,ic. 2}, S. 5$%i)

c. 5ibjces o/' otlnr conb2'ac<i orx<' siill not he stbot to
i eher ta:ce-cs %It os li~oseOd o ; cl i ell. >iJ h fited tda-ts,

i IsFQJ v. Johsonl vifra

da ., e se oP ; kr2,~ cri c o- ~ , Looinz Ž . eited J ates
1 .22 'p. 716.

(1920 22 .1.. .2 22, 2 (CL:'t.den. 254 U.5.643).

f. ; ts sc erito, .. v .. /. '*6) 24.



g. Ls$UILsc& oz .1L' iL to i-ullc w-.. L-, +n Cts V. .Ct ZO

h. ~fluitffl; 12>il , .osioti.< cl c't (Is)I 10 oc.2L6.

i. LAi;..avx-hiio·i , C . o I i c...d lo <ro%'ntcion,

A2 ;ri- (!DOMiNojl;6: mp'%, ~ ,: ijA-,~) I"gX ee. 286.

j* lrntcc&lonr of_ .xi-atorv "w,
(1919, C..c) 60 &ed. / 6

k:

I. t~t L '.u ai 1<cir c o.-. 'o!ertvnn 32 (2} 4&5.

0 't1lS tir'ae Itt (

3. troaty, l!.? Colgross ceti ae ;t , ikt>! synm', <!v, O, thf laM4. , ;s rrseat;: __ _ irl~ i a:t 4 'vs',3r o '7x r oLc<a r tile 11
sell, suaersgi¢~e cln[lictnq[{ sta-' la; :~d ~j ,Vi :

,s'ticle 6, Llause 2 o tl< £eaerai 1{] !rovides "ta alu
tresales mle auder Jir $;nv}riby l w etnc tniae ie sl] be tec sul;re>e layt
o :e lv1", has thet effet o iJcsor:porratr a a tt e r lrci pal }aw C *iiAe
nitd js s kats, of 3ea0o ad vs , trtims> e-tered irto by the federal
ovetr.mlnt. c1r:.e hiLre is a confict bt;*leic a tr-tu a &1n te wov&sio:[ of

a st&,e )taL'at( tAvt- r enaotoei sr cr or su)j¢:ue~ ly Lo rLi riaing of Ithe
tr' ty, e t :" aty ,will c'a:roi. (se$ ;o oa:; :, 4 .i 7' d 134 L 8U{2

tnA casez there cited). Thlc sorx principle is rollowed :h the cases of inter-
mttional agreemwtŽ other tnsx treaties.

"jovtr;nre~1i 9o1iK V ovei nter\:al S£ I4i2s L il titihuted
obtev*: V st t, t:L { oveat t : : zlt Seetl .t ov ern-
Ien:tai> oŽ - ov<'2 etlai2 affa.iast i i, :EtsLtr b½ed but is

vested exclusivrely jt t* nt i 0l Vt*

". vrai::i, 5 tIe ett,&:t:O poair2 o: ::c iJril:c eo I c to be
exeri;se d sli;i,¾ou0t r<o-a,: t s I: 1is o r ;: c<5o> el cies. iCe
a ]:2 <>Vat< - a treaty in t12, 2 s : 2 Oe>ool:ted sY

it a trtrcalt {oCa> liu trsC'>i cix£ z]d SZ lac as fIr as tsey
eontravencet it .opIrat oi, Li. LrIa e Uin:effe ctive. 'i'o

comlrnrzictL: i i sut Li : ias wal bPri, Oil
% oi r.-6: juts chiraP Ol Ttia rliml tperfidy a: LnvolVlPe as in war'l

3 1liott' a.ebatcb> 515. <: ee <' .. . :j 3 ali 199, 236-237.
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.nd whil t~is rule it r' %kect to treaties ls sozsbi2:>d by the
express l4irn/~e of C1 ri V of N COYic, LoW sl'. e
rlel WOLud rsu;I 2i lht cae o-w all ll-,rl oa , cclpaots a!
agreeetos ]a' <w vYr, i 'elc til Cao ¢:leyT Kow - over %teriaa-
tioital afzi/rs is L1 [a e IIa >1 OXai Hov n<A 16 a&i sont aal cawot
be subject to aaey ourtlItg;iem , 0F Ii< t C 0 oil < ar of fie
severali staas. tIt 4 o d In r r>pUtc1 al negotiations
ai$l coa,)ctsc azl in respect o0 our ±oroit" r+ll Ott -!erally
sta;-c I*s ts por nes. Ar > y in L powers,
wnatover tne LXsIted States unertalies, it lecesxlrily lss warraiit
to eonsl&ate. . i ju Auc m; t.<r Li,dt of
suci cou>suEflatioi:, state <tt:o s, laiy, &'n< tiAe pa-
licies arc irrolcevi.t to mc i:l h l' :i dec1Son. it is incon-
cei'b½le aa-, any O lim can bce i jerposeJ at sai obstacle to the
effective orerait on of a ed 'eral . (,L Lt/to Ili po1er." Unit d
iates v. -r4O>S a,

4. IA tr ' isEt aboa[!;abe or oioil:"i bJ s 4bs, lQt :l(essona ect-
meet s funless sCit no0 on t! w l LLt llf> h*i em'rl . i 2 l_'LL _ ssed.I~l~t Bili .iiDl oe Or. .. e

"t'tr i teatsa, beig later ia Daae -]%.l tc at of 192,
srnerseded, so sar as iLKcosia-tcit *i'n U' ty e o2 the Aet,
the autority w lich hlad been conferred by ar. 5F1 upon ifficers
oi tle Coeas Seard to boar>, scarc h a'i l'ciz,- bo>'ord o~sr terri-
torial. watirs. iite obertson 124 .3. 190, 994. o ,ir
a strict sensu t 1 tra,; v;as self-oxel , - n tat nD legis-
lation was necessary to aut orJ oz executfivo action purswwo; to
its nrovmsio s. > *

Wlb e Treaty wse £noLt abzogiw< dy ro-rtw pi>' 5 >l i the
~'ijT ct 0o 1930 in Hi -kcte tiea' ti o of <>' >,ct o, 1922. A

~treay mw iou be decr>ed teo idv btei :±bror tod or o ific_ bsi
a later saaute anIess sac> mr o:ce o, t ,ut t of (, essQ
bec. olu aj exprou£sesi. Zunchrlscovtt su)ptliedj / o0 k v. !nitedc
Staues, 2&_- J.+E. 10I 18-;

5. _ltomf It Iizr aJ as2 sichs mut he ratJ t;o i jtvLtrds oi tohe enae,
nL executive arec (,At noPus viDlE__ or co;jc I -e notbe -, 'ove__

Ti i Preridet, as tbh officiaZ roprseligztJ ve ao people, is l sole
oranl oi cnadlin'cation betweK Lie riLted StatE2 a or!il . ovcrtlbtents; he
may execube bidi, i a;ree' -its with foorg or- r _1iiout ti i o¢eco-slty of his

acts beisli rittified or colif ired bi tEA>r:e. :wi*ai L ag'e zents will be recog-
nized amn enforced by tte courts.

(Cl November lh, ?193 te itiesidett reco)l}2cd tU ' Uion o Soviet Socialist
e*teiblcS a e ds e dto jwe: & cll as e e facto . n of ussia; and, as

an i::cidece of lthat recognitiac took an adl >.t.~: af certain claw: mnowu as
tix, ditvinov nstSictat. tr. Justice SI"1>.. &V}- f''£or the court Jn
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tlintcrvxtional lai '! r o r i n sor'it , x i oal coi-
5FtutioIli La a, c$tt tii& a v v± 1 contr < th

Alor~ler r zzle vz'at'-vsakh1; lcv> ts I oarcrtd bi IIc 4ational
Sta sŽ b; vfrtts ol iotf 1rim .lcclflonnl, z> I. 12W, VI i> l
a ir plel'ar a, tt 4 $ uOrleCto 7L ~ t -:, deal or
tre lons r> action or v0 C> .: / ,nUL ; w: it l ,tiatdOnal
la, mits UC CejC / er pit, (e oiiI s$,1 t to 0 t )s Iva-

eoedir, ior co cuslo:z rc , i' , V aroal L: rprlc'e6o-
roj'Leirl. -,1 yoz-ll .lll- ix ~. Ic Il'dS $,nl' riroo 0

L·dŽ exrCt:- ,-: ,t c' .0 SI a± of ,'t reaty
is illldatory upo; a state u.oer -:ticr± 2 oual lwa, we lattr riay
no* b/ n: tIorai coivt>tuLi o¥i]r !at esca21 t i o-b il 4c<ri; v 4rc it

0 e 'st if-, Truv >1' Vr TE e c tP c o e r : al instant

CHtS~, bt ·a:a ft by nzrdion&1 ] v¥; rd ucc 'J s G",~i' al'ier ilr¢r-
ri<t>.:l I;', 0> t. tL Of -bl tr. /m: i oi eV>y a<r}oltory
ol LII iLr:>adiwl Il po> t', ;o cnc:l <> SuiCh S. Lttee LI tile

Ith2,4 or IlV o 0L o e to &atL C 4, o t ralial lcLJ rS -

setrict onr <l>O>l, i~ltK P50 % WIa1 1i tl )rs5; 2>i C,,Ual kZro\ d l-o

of ie .o vsti ut i o}0. -> 7i ; I { :I> i '1 tenid explicitly

to reamove tuyd subjects or t, ]e P 2f a .:ioo n' tir ui r'riAv of tihe
tr atw-aitdnix porI'r, Ws:{ 'aoie ol ¥L,'t ovic2 cT; t' tOs ili ybIOfl

&rI ¥a1-a, forlIL t eaSOl% 'ivi J! i;iI :_jL ½' c6. L cluse, 0to restrict

by Ltxp.ication ti, treatyaki'.: axce: o c>c:£ an ItP-
>atio. a] a.ccew. ( ¾ 4 ,ec, or nr a"" t.D j f o ctioi

rltl~itr~ C ~r~to½, m:ils It~ ,! ,oli Tiic:l i; i iL , Bli;, at,rel'atinzi tleretor 1ich ' ta 1 tli y s ~ e '

>x. wL:, sJr &l.> o e LW Lud at"s taJlib rnuaioiv1
Sotr2·' -- <:', ad al il eIs el >6 -s Co.rs{cleive aotion. o i s
certal1ly >ot; 20 b U> Xl <2<2 -llCn bot reaco d
aiready b'- tie dilted S<,s,~ e oove t l j]'totest, of Ilrck of
pow(& ' :ade li¢ cerita~i casc / 1e- Il ted J" 2ey
bc rn '&deQ as /.aviI been ct 2,.0('Vtl. t is 3so tcdi to
ce Qxexcte(. Lsa; slcc , cmlcl- v..1. . be accertillc to tve farnati-

callj nr: *;L or~ -Lstlo co~frsten~iti o i;;Istt · 1 tile aI ta latrs or to
ex% .e vliroil$s .w > ... Il :' rioi ' UCIs it iL botih

t -eorotct i]1y sow. a; i oci II y: vIl L io ?PeR e,:r aW. international
or a rTlt1 o'l! poit; o' vim' ' 3 ?-44.

alo asoll
t;onsti'~ "lcrnl :. .o 0 ( rcatJ-rlia. i; Povr"'5 ,JiL 46

"yc[,-LSr'la]]y -; 1y t.: i..it 1' :S ~~, nt br ,.>cfh tiht
li.< slatlve >tlct r it> ae, bbcf, .iL c(J! tb'co1 effectieos. ,I

-,eveerably a ,ls ;a Ii

{{1sfib.= t L LC>tlijl b Or ion: U- K. g«ct,; i tL. Cetor"oy Cof
*tr 'tics J{.icr: rc<o S :I ;Jr/wf ' ' £r eot a- .'.

O! .O:roU'0 V. >hO< U hi : C ul fl.b] L} l' Y
one oi c nstm oritctl, . if t< tr-i - s heit< ,lded o 0 eslf -

excatri.,, i i di eT I il et oi la. .ct,; it
r <uj.ses ix Oe i P-ieor bI o. } c, 'l rj(3<0
20 L4~ 1", L+ ,



"n ~' t ~~i;.~! ,%~0 O~:I i le cx~ ~'~ ~ Of rX ~' C('~ '~ t~

b Iteie a stat: t x + /i rk:{r Ic ccx~ p r o-
m~tavai,, LrD t i .e]?ar lS sb

, jI a> % OE ir ¥e;[ ii }e 'it ;p~ -irc l i d P o<r , © :L i3{c(/le
}raclica'lly ellectivc until sfeetlye" i Lit : by
Gon*rcos J li; e i e 'ri by < 'f:i o? :;ca is c.
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9. The courts annsrentb, havy considered in detaerinlna-i- AI

nrovisions of a treaty ere executory or sslef.axetina. hether
such mrovisinnst

(a) by their terms indicate that future action, either lemi-
lative or administrativa. is nMessL a

(b) are recognized by the countries sinator thereta as
reouirin, future leeislative actions

(c) recanre avoronriation*:

(d) involve vowers eaxresslv deleated br the Constitution

(e) contain nrovisions in the natare of future contractll

Whether a provision of a treaty is self-executing or requires
legislation on the part of Congress to effect its execution depends upon
the nature of the provision. If it is contractual in nature, i.e. if it
imposes an obligation on either of the contracting parties to perform an
act in the future, it is not self-executing but must be executed by Congress,
If, on the other hand, the provision dose not require the performance of an
act in the futures but purports to operate by its own force on the subject
matter thereof, no further action by Congress is required for its execution.

eh. earliest expression of this doctrine by the Supreme Court appears
to have been made in Foslter v. Nlg. (U.S. 1829) 2 Pet. 253. The contro-
verq was over the title to certain land, which one of the parties claimed
ander a grant of the Spanish Government. A subsequent treaty between the
United States end Spain had stipulated Othat all the grants of land made
before the 24th of January 1818, by his Catholic majesty, or by his lawful
authorities, in the said territories ceded by his majesty to the United
States, hell be ratified and confirmeA to the persons in possession of the
lands, to the same extent that the same grants would be valid, if the territ-.
tories had remained under the dominion of his Catholic majesty," (Under.
scoring supplied), The court held that this stipulation in the treaty did
not j5 womrin Z±gnr validate the grant from the Spanish governmesnt, but
that since the language used seemed to contemplate future action on the part
of the United States to carry out the stipulated ratification and confirmation,



no ratification had taken place in the absence of a law of Congress., he
court said, at page 314:

#The article under consideration does not declare that all
the grants ads by his Catholic majesty, before the 24th of
January 1818, shall be valid, to the eas extent an if the
ceded territories had remained under his dominions It does
not eayp that those grants are hereby confirmed. 1. such
been its lang'age, it would have acted directly on the
subject, and would have repealed those acts of congress which
were reog Sant to it; but its language is, that those grants
shall be ratified and confirued to the persons in possessionl
&c. By whom shall they be ratified and confirmed This
seems to be the language of contract; and if it is, the
ratification and confirmation fhich are promised mast be the
act of the legislature. Until esch act shall be passed, the
court is not at liberty to disregard existing laws on the
sub Jet. #

the limitations on the doctrine of PItu v. tIe are clearly
shown in Unitsd tates v. Zshemma. (US. 1833) 7 Pet. 51. There the

agn treaty was under consideration. The court, h]lever. had before it a
translation of the Spanish version of the treaty. VjTis had not been
before the court in Paota" ve JafAA. The treaty, as written in swish
and translated, provided that the grants of his Catholic ajesty 'shall
remain ratified and confirmed to the persons in possession of them to
the sass extent &c. The court decided that its former interpretation of
the treaty had been wrong because the treaty as written in Spanish purported
to presently ratify the grant. of the Spanish government without future
action on the part of the United States, Since the language of the bglish
version of the treaty was susceptible to an interpretation harmenizing it
with the Spanish version, it was thought that the two should be construed
to mean the samo thing, The court said, at page 87, with respect to the
treaty as written in nglishl

"Although the words t shall be ratified and confirmed',
ae properly the words of contract, stipulating for seo
future legislative act; they are not necessarily so. They
nwy import that they tehall be ratified and confira I' by
force of the instruct itself. When vwe observe that in the
counterpart of the saoe treaty, executed at the sane til by
the sae parties, they are used in this sense, we think the
construction proper if not unwvoidable."

1 hoe treaty had been drawn up in both the Spanish and English languages.



Tfe difference between a provision of a treaty contemplating future
action on the part of either of the contracting parties and a provision
purperting to be presently operative by its ow force ii set forth in the
following much quoted language from Foster v. hQilson. sra (page 314):

OA treaty is, in its nature, a contract between two
nations, not a legislative act. It does not generally effect,
of itself, the object to be accomiplished especiallyj, so far
as its operation is infra-territorial.; but is carried into
exastion by the sovereign power of the respective parties
to the instrument, In the United States, a different prin-
ciple is established. Our constitution declares a treaty to
be the la of the land. It is consequently, to be regarded
in courts of justice as equivalent to an act of the legis
lature, whenever it operates of itselfwithout the aid of
any legislative provision. Bat when the terms of the stip-
lation import a contract-wbneither of the parties engages
to perform a particular act, the treaty addresses itself to
the political, not the judicial departmentg and the legis-
lature must execute the contract, before it can become a
rule for the court. I

Illustrations of instances tere it has been held under the doctrine
of Ps v. JiAn aza, that a provision of a treaty was not self-
excuting because it consisted of a covenant to do an act in the future are
set forth below,

A convention entered into between the United States, Switerland
and other countrie, with respect to patents, trademark., lU. had provided
that the subjects or citizens of each state shall enjoy ... in all the
other states * . . the advantages that the respective laws thereof at
present accord, or shall afterwards accord, to subjects or citizens, Mhe
Attorney General stated the opinion that this provision was merely a cove-
nant to grant certain rights to foreign subjects and citizens in the future,
and was therefore not slo-ecunting, but required legislation to render it
effective for the modification of an existing law providing that citizens and
certain resident aliens might file caveats in the Patent Office, (1889) 19
Op. Atty. Gon 272. see also Ranses v, &A (1903) 21 App. D.C. 73,

A ultlnr question was resented in Robertso v General leetric
02,, (C.C.A., 4th 1929) 32 7(W. 495, erLt. As, (1929) 280 U.S. 571, It
was contended that the Treaty of Berlin, entered into by the United States
and Germany in 1921, adopted by reference a provision of the Treaty of
Versailles tich provided that certain rights of priority for the filing or
registration of certain applications for patents, trademarks, eI.., T shall
be extended by each of the high contracting parties in favour of all nationals
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of the other high contracting parties for a period of six month, after
the coming into force of the present treaty9. One question before the
court was whether the extension of time provided for by this section of
the Treaty of Versilles was self-effectuating or whether it required sup
porting legislation in order to operate with the force of law The court
held that the stipulation in the treaty was not self.executing, basing its
decision partly on the authority of Frost v. Nailalon. A to court
aid, at page 5001

I'The Language . . . is that tthe rights of priority
shall be extended by ach nf the high eontractinf nartles, t

etc. This not only use. language of futurity, shall be
extended' , as to a matter operating as to each nation IJA-
territorially. and not between nations, but it also provides
that the ertension shall be mae, not by the instrument itself,
but by each of the high contracting parti.el. In other word.s,
to nOse the language of Chief Justice Marshall, each of the
narties 'engages to perform a particular act, and therefore

the treaty addresses itself to the political, not judicial,
department, and the Legislature mAst execute the contract
before it can become a rule for the court'.' (Italics supplie4
by the court).

In construing the sane provision of the Treaty of Versailles the
Court of Appeal* of the District of Columbia, also held it to be non self-
executing. in re Staffrenran (App. D.C. 1925) 6 E(2u) 940, soI. a.
(1925) 269 U.S. 569.

It is somewhat difficult to distinguis h Fahter T. lllan. m ra.
and other canse following the doctrine of that case, from certain cases in
wich it was held that the treaty in question was sufficient in itself to
effectuate it. purposes without legislation.

In hLM v.· AS1, (1875) 91 U.S. 13. a treaty between the United
8tates and the Ottoman Porte had provided in part that"all right., privileges,
or immuities which the Sublime Porte nov grants or mqo hereafter grant to,
or suffer to be enjoyed by, the subject . . . of sa foreign pover, shall
be equally granted to and enjoyed by the citizens . . . of the United States
of America", No act of Congress had been passed to carry the treaty into
effect. It was contended that the treaty was therefore not self-executing.
The court held that it vsa, although the te of the word shalle' would seem
to import a contract under the reasoning of oter T, euluso, jea. and
Robertsoa General tftriA oA, .AA. The case is perhaps 41.tingnlat-
able, however, on the ground that the rights, privileges and immuaities
whiich the treaty provided aahall be granted were to be granted by the
Sublime Porte, and not by the United States, and that therefore no Act of
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Congress could have executed the treaty in this respect.

In Co, Unite. L tates, (1933) 288 U,S. 102 it had been provide4
by statute that officers of the Coast Guard might in some eircmsthncee
board, search and seise vessels within four leagues (twelve miles) of our
coast, A subsequent treaty with Great Britain provided for seizure of
British vessels in certain cases with a proviseo that The rights conferred
by this article shall not be exercised at a greater distance from the
coast of the United States , . than can be traversed in one hour by the
vessel suspected * . . A British vessel was seized beyond the one hour
limit but within the four leagu, limit, lo statute had been passed to
itplement the treaty, and the preexisting statute had been reenacted,
after the i.dng of the treaty, in its original terms. The court held
that the seizure was illegal because the treaty was self-executing and no
legislation was necessary, This case is probably distinguishable from
oster v., i*uon, u=a. on the groun that under the provision of the

treaty in question the United States did not bind itself to do any affirm.
ative act as in ofaer v, v lA9n, nor to grant any privilege as in Asetr-
jgA v. General Ilectric Co., A

In Aakn v. Sattle. (1924) 265 U.S. 332, it had been provided
by a treaty between the United States and Japan that '1he citizens or
subjects of each of the High Contracting Parties shall have liberty . . .
in the territories of the other to carry on trade . ., upon the same
terme as native citizens or subjects . . An ordinance of the City of
Seattle was so phrased as to in effect prohibit Japanese subjects from
carrying on the business of pawnbrokers although it permitted citizens of
the United States to oarry on that business. The court held the ordinance
void because in violation of the treaty, the court said that the treaty
loperates of itself without aid of any legislation, state or nationalt and
it will be applied and given authoritative effect by the courts', The court
did not explain why the treaty operated of itselfs , Although it cited

nostsrv. nhilUM, Asra. it failed to point out the distinction between that
case and the one before it,

Whenesver the terms of a treaty clearly express the intention that
it shall operate by its own force upon the subject matter of the treaty
without further act of the parties thereto, it does not, of course, need
legislation to exeaute it, Jlter v. v]ilsn. sun. A clear example of
such a treaty is the Spanish lenguage version of the treaty involved in
United Jtats v, PreXhs, spra. which has already been discussed. Aother
example is found in . v. United Stata, (1913) 4 Ct. Ouast.
App. 146. There a treaty with Astriaunga provided that 'if either party
shall hereafter grant to any other nation any particular favor in navigation
or coamere, it thall imadiately become comaon to the other party'. The
court held that this provision was clearly selfm eecutilng, beanuse *if
legielation were required before it could be given effect, it would be a
contradiction to say that the privilege immediately become common to the
parties to the treaty'.
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There is one class of cases where it appears that no legislation
is necessaary for the execution of a treaty even thouigh the terms of the
treaty contemplate that it will be e reated by future acts by the prties
thereto, he reason for the holdings in these cases is that, althouAC
the treaty does not purport to operate of its own force, action by the
executive rather than the legislative department of the government is re.
qured to execute it.

In _r PartL !ncnL, (S.D. Calif. 1913) 208 7. 938, a construction
of a provision of the Hague Oonvention was required, This provision reedt

'A neutral power which receives on its territory troops
belonging to the belligerent shall intern then, as far as
possible, at a distance from the theater of war.'

Interned soldiers of an arq engaged in civil war in Mexico had
"sout refuge by crossing the border into the United States, Theq were
disarmed and interned by the armed forces of the United States acting under
the authority of the President, They sought release by habueas corpus
proceedings on the ground that they were unlawifully interned. Te petl.
tioners argued that the Hagae Tfreaty was not self-executing and that no
legislation had been passed to execute it* The court denied their conten-
tion on the ground that the duty of internment was imposed, in the absence
of legislation, upon the President,

A similar case was Pettibone v. Cook OCmut. Minnesot, (C.C.A., 8th,
1941) 120 7(2d) 850. A treaty between the United States and Oanada provided
that Joint Oomaissioners should be appointed for the purpose of establishing
a disputed boundary line between the United States and Canada, and that the
boundary line so established 'shall be taken end darmed to be the intern-
tional bomunday line." This treaty ewas obviously not executed by its own
terms, since it required the performance of scts by the parties to the treaty
through their appointed agents. aFster v. Nlson, a . The court held,
hoever, that the treaty was executed either wea the Oommissioners, after
establishing the boundary, filed their plat in the Office of the Secretary
of State or when they filed their report with him. The treaty was thus
executed by executive rather than legislative action,

It has been argued at various times that a treaty mest conform to
a standard in addition to the one imposed by the doctrine of st" v.,
Neilson, sr. in order to be self-executing. This argument is to the
effect that where a treaty deals with subjects delegated to the exclnusive
control of Congress by the Constitution, the consent of both Houses is
necessary to its execution, The history of this argumnt is discussed in
2 Story, Onstitution (5th 3. 1891) see. 1841, It is there pointed out
that in the early years of the overnment it was argued by members of the
House of Representatives that either the treaty-making power nst be limited
in its operation, so as not to touch objects committed by the Constitution
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to Congress, or the assent and cooperation of the House most be required to
give validity to any treaty so far as it might comprehend these objects.
It was said that since Congress was invested with the exclusive power to
regulate commerce, appropriate money, jjg, that treaties dealing with these
subjects had to be executed by Oonrsasional action. The House accordingly
adopted a resolution declaring that when a treaty stipulates regulation a on
any subjects submitted to the power of Congress by the Constitution. it muat
depend for its execution, as to such stipulations, on a lawv or laws to be
passed by Congress, and that it is the Constitutional right and duty of the
House, in all such cases, to deliberate on the expediency or inexpediency
of carrying snuc treaty into effect, and to determine and act thereon, as
in their judgment ma be mot conducive to the public good. Story pointed
out that the President and the Senate disagreed with the view of the House.
he merits of the opposing contentions appear to have been an open question
in Story's time as he di& not cite any case substantiating either view,

The viewse of the House have been adopted by a modern textwriter
two states thatt

a. . it would seem to be already established beyond
question that treaty stipulations, however complete they mar
be in themselves, cannot be self-escnting so as to becom
the supreme law of the land, as defined by the decisions of
the Supreme Court, whers they deal with those powers which
are delegated by the OCstitution * ~sinelz to Congress."
(Italics Anderson's). _

The view expressed by Anderson has been expressed in certain ditet
and opinions, but the authorities for it seem to be meangre. The most
frequent expressions of this vies have been to the effect that since Congress
has the exclusive power to appropriate money from the Treasury, a treaty
provision requiring the payment of money on the part of the United States can
be executed only by an appropriation act of Congress. nuaM v. hmre±M
artist Missionarv Union, (1852) led. Gas. No, 14,251; .n re Shial. (1845)
ed. OGas, No, 12,734. (1854) 6 Op, Atty. Gen, 291. It has also been held

that since Congress alone has power "to promote the progress of science ant
useful arte by securing for limited times to authors and inventors the e.
elusive right to their respective writings and discoveries' under Article 1,
I8 of the Constitutiona treaty dealing with patent rights in dependent for
its execution upon congressional action. nit o a. vD hlunais
knailaa. bs. (D. Mass, 1906) 148 7. 31, 10 (1907) 155 . 842. A contrary
view was expressed in kbeztann v. ral etri a ., where the
court said 'the better view is that a treaty affecting patent rights Wa be so
drawn as to be self-executing.

e/ Anderseon The Ixtent and Limitations of the Treaty.Xski Power Under the
Cgnflkkn±Inn, (197) 1 A,.J.I.L. 636, 654.655.
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Me question of whether a treaty dealing with subjeots which have
been committed exclusively to Congress by the Constitution can be saelf-
executing, if so phrased that it would be self-executing if dealing with
subjects not committed exclusively to Congress, does not appear to have ever
been decided by the Buprese Court, and for the most part has been confined
to date within the limits of philosophical discussion. It is well kinon,
however, that many treaties do deal with subjects comlitted by the Consti-
tution to Congress; although these treaties have been before the Supreme
Court, the fact that they dealt with subjects properly within the deosmne
of Congress doSes not appear to have been considered as having say bearing upon
the question of thether they were eelf.enmcuting. See fLjnL v. lkbuzl a.
(1888) 124 0.8. 190; Batrn. Rbertson, (1887) 122 U.S. 116; aoak v. Unt

It appears that whatever rules govern the question of whether a
treaty is self-executing should be applied in determining whether an executive
agreement is self-sexzutiM. United Statfa v, Pinl, (1942) 315 U.S. 203;
Z & I Assets Realization Cornoration v. EAU, (App. D.C 1940) 114 F(2s) 464,
ait f. (1941) 311 U.S. 470. 4lthouoh. the case of ostea v,
Neisen, jura, where it was held that the treaty was not self-executig, is
not easily distinguished from some later cases where it was held the treaty
before the court was self-.xecuting, it is believed that any joint resolution
which is to be the basis for an executive agreement between the United States
and other nations should be so drafted as not to come into conflict with the
rule of the former case. Consequently sa provision of suh agreement which
is so expressed as to impose upon the United States an obligation to perform
an act or acts in the future, should rest on a foundt ion of Oongressional
authority contained in the joint resolution. Cases may be found which inti-
mate that sucn a foundation is unnecessary, but the weight of authority as
expressed in mgnta v. 1aiU and later cases following the doctrine of
that case would appear to make such a foundation advisable, Whether the
joint resolution should lqy a foundation for provisions of the executive
agreement which poem to deal with subjects commnnitted by the Constitution to
Oongress is more debatable, in view of the lack of authority for the propoe
sition that a treaty dealing with such subjects requires Congressional
approval before it can be executed. It is at least safe to say, however,
that any provisions of an executive agreement providing for the payment of
money by the United States eust have Congressional sanction in the form of
an appropriation act.

It does not appear to have been decided whether a treaty or executive
agreement which is of the clas, which can only be executed by a law of Con-
gress, can be so executed by an Act or Joint Resolution passed before the
formation of the treaty or executive agreement. When the question of whether
a treaty is self-executing has been before the courts the question has been
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whether subsequent legislation was necessary to execute its An opinion
written by Attorney Genaeral Miller ceems to indiicate that legislation passed
before the treaty becomes effective would suffice to execute it, if it is
of the class which needs execution by legislation. (1889) 19 Op. Atty.
Gen. 273. MIe Attorney General there statedz

li the treaty.meking power, in all treaties whose
execution require the exercise of powers committed to
Congress, should uniformly provide in the treaties for
their proper submission to Congress before they should
be effective, consequences might be avoided which may
jeopardize the credit of the nation."



~ 20

lr l! i r }" ;C i -a .a Li~} ci CC lO£ -- 2,t.l
~

io~~~~.. ' l© " < .Z·C .

oi..La ~ ~-- :C~ P .~]3.:" 'I

iobL cu uiii L0

or, ~~~~~ilL i ·i

L,. , , ISI" "tax i!t c le bv, LLI L 1c I II I 13I_ fnv iyiii IA.

..... i~lori: . ... .i(.L , ,~ -. ii o ; . ~~ /,;'n

iiii'La e Li, IujI ILL L IL.%;Oz~!1 / .e o 1 c
1il : l nL:·^r

eiifop eLL Ci ),i;iI Q O - 01 I
L 1i~l- Q e fE_

cti-?uL-_j1~;i

,-·o~c Lti: -ioI i ·t- L- I a?

L he: a r;:;·r ·L1-I L; It: LL

'o·-j - :-13 Li,)· or t
c.;:'_ -j L, L i I, -lo I ss i

VI L'-air-, lr,-,e3 2i7Lo 1",i I-Fol LILi 'd OILI-G u- Ni



- .J -

ifessly pli' t* uci 0;z l siciy and"t-

out nt~ce C.XC.. r., 42< <1 i] >e3 irL a
nanVd>* er: Clie% .¢>~. i,{; receivCQ

ULeneo, i one I><to ±±yro t titrintory OS mitli'ur t its
eelseyt, ~for IIIU>(* tory o: r ti co vii itso

i iII ed trs t dies e>iex ,lo deSIade its

dishntry by plhci nj tP-Af or I rot , ei II ' jUris-

iction 027f ,0 o a-r, >. a, iLo> - <tl Corote c.culatco to
dQvrade tle: ->1t.. of > . t!On 1 laor another to
atternt to exrcteto eve it ; o -re vvt 0£ +xabio . ;

I ;{ , 4 ?,e Conraeolied [o ior. tI > tiii &i£ erZ Of oll

to::stituiol ailo c te ii Le ) ina -ritt a :olicy so opposed
to int-rn<inona. a s> , > ut o
· ,'Lik~.miJn o h loss of Nie

10-5 I,!V] W AY d;oo0i will ©? ioi e OO ose * 'ov<sl~ -I- I ;asr

252 S 124.

.ta Oa&Ž :OtX iLA 0 & 4.2{ w9Qc. A> Ovev.la V. or apon a
s ccn of ulie : atIo tt - ri~ . , .d exc uss vel;tc l t carrJin ot the unctions

ow i uWt-d te. o, P-i zoi v. .*tu e of fileessee 11i7 u.S. 151;
iilu: {unv V. $4 > " . ;41.

?iie states 1 a>. 10 poQW vc, - tau oCo .. h.1.-.. to retard,

. pede, . oa ir or :a maner coxriol mi opera os of the
ools6tittlIo:al las, e c, 34 O orI tess to carry ITt,< exceo tion

I twets vestetd 2. iis >ciact oveLt.n

n ~ira'klii vr. Y, OE :Ii L2 -,t

h tatee aXe oitlot; '0 I, Lo I;L% fin ! -roler;ty of Vit Jnited
3tades, or oii syr( ino5m nit:ivt x ir P it resiective jTih2dI etioais, it
slAI:1 .ollo 'iaL Lr, ¢' e l:eId ea frour t4ui: Lt * nroprtLy

a0 iuterallhio,. agoenc or cowoproaio. :Lose :el&lberslp i vested ex-
ci sivcly i. t· eutC At 'rV.....o o.->r o%-n:rlents, particularly
if t- j iroi crt Jf suc;i =. ,.,o,.t , oxjlzaticn s to be I;rb by, it to
carry oit i4< fwrctiors.


