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In your note of Septesber 27 you inguired av to whether we had
censulted the 7ost 0Lfise regerding the poiuts I had cutlised in ny
nemorandus of Jue 10 ooncaraing Allied postage sty |

Por your infermation I ma attaching a copy of a ssaorsndum
regarding our discussions with the fost Office Departsent on those
aspacts of the prodlam on which we folt thelr views might be helpfule
Tou »111 neta from sueh moworandum that such consulteticn does nod
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lr. Bell June 10, 1943

Mr, Luxford

I am attaching a memorandum on the authority of the Allied
Military Command to issue postage stamps in areas which it occupies
and controls, prepared by two of my men. I think the memorandum is
a fair statement of the situation and confirms my oral statement
to you the other day.

I call your attention to the fact that we have checked no
source outside the Treasury facilities regarding this matter in view
of the subject involved. One obvious source I would like to have checked
would be the Post Office Department, since I am sure that facets of
this problem have come up in the past, as for example, Russian mail
during the period when Russia was not recognized by the United States.
I merely mention that this avenue of research was not examined, but
I feel quite sure that, if it were examined, it would confirm the
position taken in this memorandum.

Attachment
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" June '8, 1943

Mr. Luxford
Mr. Minskoff and Mr. Brenner
Re: Authority of Allied Military Command

to issue postage stamps in areas which
it occupies and controls.,

The question has been raised as to the legal incidents which
will atbach to the issunance of postage stamps by the Allied Nilitary
Command. in areas which it occupies and controls. For the purpose of
this discussion, it is assumed that the particular area over which the
“allied military forces have obtained control and for which they have
assumed responsibility is one in which, as a result of the invasion
or otherwise, the postal facilities are no longer adequate; and that
as a result it .has become necessary for the occupying military author-
ities to issue postage stamps in order to continue or reestablish com-
munications within the area, and from the area'to other parts of the
world. The problem may be resolved intc two parts: . (a) will postage
stamps issued by the Allied Military Command be walid for purposes of
internal commmication within the area, and (b) will such stamps be
recognized in other countries to which mail bearing such stamps is
directed or through which such mail must traverse.

Under international law and usage of nations such stamps
should enjoy the same treatment, both intemally and externally, that
was accorded to similar stamps issued by the preceding civilian govern-
ment, and only those neutral countries which are motivated by political
or security reasons might deviate from the settled principles which
underlie the full recognition of such stamps.

There is ample authority to the effect that the Military
Commander of occupied territory has all ‘the rights and powers normally
incident to a de facto govermment. A number of cases decided inm the
United States Supreme Court, while not binding upon foreign govern-
ments, indicate the lines along which. legal thinkers on problems of
international law have proceeded in comnection with the status of ‘an
occupying foree.
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In the case of Dooley v.. United States, (1901) 16?'U.S. 222,

the Supreme Court, quoting Halleck on International Law, makes the
following pertinent observations:

"The right of one belligerent to occupy and govern the
territory of the enemy while 4n its military possession,
is one of the incidents of war, and flows directly from

the right to conquer. * ¥ # Such authority and such rules
are. derived directly from the laws of war, as established
by the usage of the world, and confirmed by the writings

of publicists and decisions of courts-=in fine from the law
of nations., # # # He, nevertheless, has all the powers of

a de facto government and can at his pleasure either changa
the existing laws or make new ones."

A similar statement was made in New Orleans v. Steamship
ompany, (187L) 20 Wall. 387, where it was said:

"In such cases the conqpering-power_haa a right to
displace the pre-existing authority, and to assume to such
extent as it may deem proper the exercise by itself of all
the powers and functions of government. ‘It may appoint all
the necessary officers and clothe them with .designated
powers, larger or smaller, -according to its pleasure. It
may prescribe the revenues to be paid, and apply them to
its om use or otherwise. Tt may do anything necessary to
strengthen itself and weaken the enemy. There is no limit
to the powers that may be exerted in such 'cases, save those
which are found in the laws and usages of war. These
principles have the sanction of all publicists who have
considered the subject."

The various textbooks, treatises, and digests on international
law, which deal with the subject of military or belligerent occupation,
are in substantial agreement with respect to the proper ambit of author-
ity which may be exercised by the occupying force. : (2 Lauterpacht,
Oppenheim's International Law, secs. 165-172; Moore, International Law
‘Digest, vol. 1, sec. el, vol, 7, 8ecs. 11&3—1135} Higgins, Hall's Inter-
national Law, secs. 153-1613 2 Hyde, International Law, secs. 600-099;
Lawrence, Principles of International Law, secs. 171-180; Wilson, Inter-
national Law, secs. 120-]132.) 1t appears to be clear from these sources
That the occupying force has the right to do whatever acts are necessary
for the prosecution of the war and that the range of military necéssity
in particular cases can only be determined by the circumstances relative
to each such case. ,
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Moreover, the occupying force, having suspended or super-
seded the regular government, owes certain duties to the inhabitants
of the territory under its control. Thus, it not only has the right
but also the obligation to take whatever steps are necessary to
secure public order. This necessarily includes the myriad functions
and services of a normal peacetime government, Since postal commmni-
cations within the occupied area and between that area and the outside
world are essential to trade and commerce, and will operate to prevent
confusion, social unrest and possible panic, it seems manifest that
the military authorities not only may but must insure the existence of
a postal conmunication system.

Article XLIII of the Second Hague Convention of 1907 (No. IV)
clearly places the responsibility upon the occupying force for carrying
out the normal functions of the government. That article provides:

"The authority of the legitimate power having in fact passed

into the hands of the occupant, the latter shall take all the
measures in its power to restore, and insure, as far as possi-
ble, public order and safety, while respecting, unless absolutely
prevented, the laws in force in the country."

The above provision is manifestly born of necessity. The Military
Commander, being the only effective administrater in the area and:having
the responsibility of maintaining order and contimuing necessary govern-
mental functions, must have the power to discharge his duties effectively.

Under the generally recognized powers of the Commander of the
occupying forces, as well as under article XLIII above, there would seem
to be little question but that the issue of Allied Military Command with
the usage of nations. This is particularly true where the laws of the
occupied country are not disturbed and where the existing statutes, decrees
or regulations provide for a postal system substantially the same as that
introduced by the occupying forces.

The extent to which neutral countries recognize de facto
administrations of the type discussed herein is indicated by the case
of Bank of Ethiopia v. National Bank of Egypt and Liguori, decided by
the British High Court of Justice, (1937§ 53 Times E.H. 75. In that
case the Bank of Ethiopia demanded settlement of its accounts’ with the

National Bank of Egypt. The Egyptian bank admitted the existence of the
accounts and the fact that they were unsettled but claimed that settlement
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should be made with Liguori, who was the Italian liquidator of the
Ethiopian bank. It.was contended by the Ethiopian bank that Ttaly
was only a military occupant and that, under-article XLIII,'its
authority was limited to those acts necessary to maintain the safety
of the army of occupation and did not extend to the modification of
local laws with respect to the status of established Ethiopian cor-
porations. :

The High Court of Justice rejected the contention of the
Ethiopian bank, stating that it had =

" 3 ¥ # no relevance in principle to the case of a de facto
government get up in an area from which the former govern—
ment has departed and in which there is no government
authority ‘except that of the de facto government ."

Commenting on this decision, Wright points out in (1937) 31 American
Journal of International Law 687, that these conditions would neces-
sarily exist in all cases of belligerent occupation.

Apart from this concept which apparently regards all occupants
as de facto governments, it is well to note that the interpretation of
article XLIII is sufficiently realistic to sanction the vesting of broad
powers and authority in the occupying force regardless of whether it is
called an occupying force or whether it is accepted by other nations as
a de facto government.

Applying the broad and general powers and duties of the occupant
to the specific administration of one of the many public functions and
services that it will be called upon to perform, it becomes apparent
that the issuvance of postage stamps by the occupant, in its own name,
in order to meet the needs of the area, is precisely the type of function
which it is contemplated will be performed.

In comection with the recognition of such stamps by other
nations, it is necessary to consider the provisions of the Universal
Postal Convention of May 23, 1939, which became effective July 1, 1940,
and the Regulations of Execution of the Universal Postal Convention.
Nearly all nations are members of the Union and provision is made for
the adhesion of any country which failed to sign the original Conven-
tion. Article 2 provides as follows:

"Any country is permitted at any time to adhere to the
Convention.

"Notice of the adhesion shall be given through diplomatic
channels to the Government of the Swiss Confederation and by
the latter to the CGovernments of all the countries of ‘the
Union."
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Under this procedure, the particular occupied area would
have merely to notify the Government of the Swiss Confederation,
through the appropriate officer of the occupy1ng forces, that it
adhered to the Convention and that it would continue’ or resume, as
the case might be, the performance of its obligations under the
Convention.

- Apart from political considerations or other types of pres-
sure, it may fairly be assumed that all members of the Union would
accord to the occupied area the privileges of membership and would
grant its postage stamps due recognition. As a practical matter, the .
basis on which the Union is founded is the reciprocal treatment which
each member country expects to receive with respect to mail passing
through the territorial jurisdiction of other member countries, and
since the occupied area will be in a position to discharge its obliga-
tions of membership there would‘be no reason or motive, other than
that referred to, for failing to accord full recognition to' mail :
originating in the occupied area and bearing a 3tamp issued by the
Allied Military Command. :

In making plans for printing the proposed stamps, attention
should be given to the following provisions of the Convention and
Regulations:

(1) All ordinary mail must be fully prepaid by the
sender. (Article 35 of the Conventlon) 4

(2) Prepayment must be effected by means of stamps or
impressions of stamping machines. (Article 47 of the
Convention) ]

(3) Postage rates are fixed and can be varied. by re-
ductions not exceeding 20f and increases not exceeding LOZ.
(Article 34 of the Convention and Article II of the Protocol)

(L) The number of monetary units or fracﬁions thereof
must appear on the stamps to indicate their value in accordance
with the table of rates. (Article 106 of the Regulations)

(5) Stamps must indicate the country of origin.
(Article 106 of the Regulations)

(6) Stamps for single-rate letters are to be blue, stamps
for post cards are to be red, and stamps for single-rate prints
are to be green. (Article 106 of the Regulations.)
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Since it is difficult to'ascertain in advance the value of
the monetary unit to be used, the requirement that the postage value
in monetary units appear on the stamps issued will give rise to the
following problem:  The printing of the stamps, or at least the final
over-printing of the country and monetary unit, will have to be post-
poned until after a determination is made with respect to the exchange
rate of the currency to be used in the arca. This is a problem which
will arise, in connection with stamps issved for external use, as a
result of the provigions of the International Postal Conventione & With
respect to stamps issuved for internal use, the postage value will not
be a significant factor.

Incidentally, the table of rates referred to in the Conven-
tion and Regulations is based on the postal gold franc which contains
10/31 of a gram of gold .9 fine. This was the value of the French
franc prior to its devaluation.
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