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Subject: 'Liability of the WaI prtmnt aS Ar I
officers aribfi fromi %he Itei~ Rem4i-
tance i giam'. , '

A question has been raised concerning the tis War
Department and its officers as a result of the Ita!aw t ittaece progrs
which has been instituted under Tteasury Gesai!:Ltien~:jo. 32A. Ip
particular the question has been atked wheithe the ar npa'tmet o its
officers individually may b held liable fbr wronga result from 'thi
acts br omissions of the officers who hive beendesignated to oertif to
the authority of certain Italian bank officers to sign on behalf of their
institutions and to the authenticity:ofltheisr Sigtreg.

T'hi memorandum Will discuss broadly the liabilities of te Govern-
ment and, Ar officers whiob may arise fra the remittance ptbgram. it
the process, an attempt will be made to give a complete exposition of the
remittance procedure and to discuss the statias and relationships of the
various parties involved.

1 The Beat Pt~idure

The circumstances surrounding the'.altan remittahce proram are
these: three Italian banks, viY., the Bank of Sicilp the Baqk of Naples,
and the Bank of Italy, have been designatd by Treati General License
No. 32A to receive monthly liing-expeIse :re ttancIs frol persons in the
United States to persons within the portiokobdf libfrated Ialyi assigned,
respectively, to the three Italian banks. Each of the Italian banks has
designated certain U.S. bankn ast correspondents. Persong in the United
States desiring to take advantageoaf-the Tresury licens may deposit
dollars with the appropriate U.S. bank; the U.S. banks send monthly
schedules tf names and. amounts to ther Italian borrspondents; apd the
Italian banks, after the scheduleS have been approved by the Allied
Financial Agency, make payments of equivalent amounts of lire to the desig-
nated persons in ItaIly The Italtih b&zkt dIdzct .~'We feetfr their
servises, Upon notificktdq n frow the It altan baiks that pat _as boon
made, the U.S. correspondent banke'ef6firm dnllar credits to: spial
blocked accounts in the names of-thd Italian bahks 0rroqpoPdiog t9 the
dollars pSi4 by U.S. remittrs' IThose special aocu~2 are desigted as
"AFl accounts" to distinguish theifrom any pie-artmistice .acc8uts of the
banks. The U.S. bank are advisedo*f uncompleted rnittances bypdriodic
schedules with fnstructisns to refund the I·rignal dollar amount'6 the
remitte'.

i: ~ ~~~~~~~ I:
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When the first Bank of Sicily AF accounts were established in the
United States, the Bank of Sicily's U.S. correspondents requested the
War Department to furnish certifications conternning the authenticity of
the signatures of the Bank.of Sicily's officers who were to be authorized
by the bank to operate the accounts. This request was made by the US.
banks because, with the Italian political situation obscure, they were
unwilling to rely on any certification furnished by an Italian authority.
The War Department accordingly authorized certain Army officers connected
with the Allied Financial Agency to furnish the requested certifications.
When the Bank of Naples entered the remittance program, similar certifi-
cationm "ere furnished for the officers of that Bank. The procedure is
being repeated for the Bank of Italy.

Thee, arrangements were rade as a result of discussions which took
place frbm'time to time during 1943-44 between the Allied Financial Agehcy
and the three Italian banks. In each case the arrangements were formalized
by an exchange of letters between the banks and the Allied Financial Agency.

2. The. Allied Financial Agencv

The Allied Financial Agency is now a creature of the Allied Coomis-
sion administering the Italian Armistice. Initially the Allied Financial
Agency was designated as the Allied Military Financial Agency and was an
agency of the Allied Military Government of Italy.

First established in accordance with a directive issued by the Com-
bined Chiefs of Staff (Fortune 30. june 1, 1943>, the Allied Military
Financial Agency had as its main purposes:

(a) to provide a Convenient depository, clearing house,
and office of financial transactions for the convenience of
the Allied military forces;

(b) to provide A depository where necessary for enemy
or other funds which might be impoundred;

(cj to. facilitate control by AMG of financial and property
transactions in the occupied territory, and

(d) to provide a source of funds from which to make loans to
and throuth,local banks, municipalities, public utilities, private
businesses, and individuaLtperhons where AMG considered such loans
would assist in the restoratiOn of order and the rehabilitation of
essential activities and were desirable from the point of view of
the military,effort and where local banks wdre not in a position
to provide such financial assistance. (Memorandum of Colonel A.
P. Graffety Smit, Chief Financial Officer, AMO, uily 15, 1943).

Careful consideration was given to the accounts which might best
serve ARA's needs. Thus, the Chief Financial Officer of AMC, Colonel
L. P, Graffety Smith, stated;
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e* Z.ti is fully recognized that AWA is not an orditary
Commercial bank. AMlOT has also in mind the ultimate
neeessity of transferring AIA's accounts to the Italians,
when the Military Government withdraws, and after all inter-
AMGTi transactions have been closed insofar as they offset.

" * * The broad concept undetlyin4 the balance sheet,
however, should be stated. With a view to the final
liquidation of AWA, preparatory to. transfetting its -
accounts to the Italian government,A it will be esirabt'l·
to show as a cumulative total on the liability side of the
balance sheet, the amount of new A.l- Lira notes received
by AWA. This *otl, les the amount t A.lM.lira note'
in AWAt s cash reserve, may be regarded- ak th effective
circulation of A.5. Lira notes. It will therefore have to
be taken over by. he Italian Government, or ome institution
(Central Bank designated by.it,-aswpr't Ofthe n6te'citu-::
lation."

The Allied Military Financial Agency was authorized

(1) to maintain accounlts and regbrdsmas: aibasis for
eventual settlement betweeni the Allied and Itklian govern-
ment4;

(2) to a[t as depository, clearing housa:ead finance
office for the Allied military forces;

(3) to receive, hold and supply all funds of whatever
currency fqr pay and other 4ashgrepipmft. of theJllied
militarZ7 tdfdid;d

(4) to receive, hold end supply.Alliod military
postage stamps;-

(5) to withdraw from circulation the spearhead cur-
renoies used by U.S. and British forces;

(6) to make advanocs directly or; indirectly' to banks and
other private and public institutions;

(?) to act as &ciository for and, to extrctse control over
impoundea liquid enemy assets;

(8) to control foreign exchange rates and regulations; and

(9) to advise the Allied. Military Government on -con omic
and financial problems. (Memorandum for General Hilldring from
Major Hlliard, October 21, 1943).

In accordance with the terms of the Italian Armistice, certain parts
of Italy were turned over to the odministration of the Italian government
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in the fall of 1943 and an Allied Control Comission was established to
advise the Italian administration. A short time la4r AWA't.nAme was
changed to the present style CFA) and its control was transferred to the
Finance Subcommission of the Alied Control Commission (GCO). The Allied
Financial Agency retained under the Allied Control Commission stci
functions of its predbcessor as it needed to exercise and was authorized
additionally:

(1) to maintain such additional control and subsidiary
accounts and records as are necessary to form a basis for
final settlement between the Alliedan1 Italian governments;

(2) to act is a finance office and clearing house for
the Allied Control Commission;

(3) to receive, hold and supply Itatian currencies,.
received in global asounts from the Italian government,
to the Allied authorities; and

(4) to provide such assistance and services as the
Finance Subcommission might requiro in controlling the
discharge of the financial terms of the Armistice, in-
cluding the withdrawal and redemption of currencies issued
by the United Nations.

At the time the Combined Chiefs of Staff directed the transfer of
AWA to the Allied Control Commission, it was stated in pragraph I d
of Cable No. TAML 69, dated October 29, i943, that "Later on, when the
Control Commission ends, all assets and liabilities of AFA (including
those of the former AWA) will be transferred to the Italian government
under terms and arrangedmenits tobe agreed upon between the A]lied and
Italian governments,"

3. The kAreeiment Between the AFA and the Bank of Sicily

The arrangements between the Bank of Sicily and the Allied Military
Financial Agency are described in a letter from AWA to the Bank dated
January 6, 1944, and two letters from the Bank to AMA, dated respectively
January 11, 1944, and March 6, 1944.

AMF's letter to the Bank of Sicily of January 6, 1944, stipulates
the an angements concerning remittance schedules and fees described above,
and in paragraph 9 provides that

"the Banco di Sicilia will credit AWA, Palermo, on their
books with all dollar remittances received from the U.S."

In paragraph 10 it is provided:

"The Banco di Sicilia will debit AMPA No. 1 iAccount with the
lire equivalent of remittances paid."
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These provisions were confirmed bythe Bank in its letter of January 11,
1944.

i MaNrch 6, 1944, ,the Bank of Sicily confirmed by letter an agree-
ment, reached verbqlly, in accordance with which the Bank promised to

give to the Allied inancial Agency, upon demand, ae mail
or cable order of payment or transfer on the AF accounts
opened in our name with correspondent banks in the United
States or United Kingdom, up to the total balance standing
to the credit of the Allied Financial gency, Palermo, in
dollars or sterling on our books."

It was further agreed that such demands would be made solely by the AFA
and would be honored by the bank only when signed by tw 4uthorised officers
of the AFA.

4. The Agreement Between AFA and the Bank of Nanles

The agreement between the Allied Financial Agency and the Bank of
fiples is expressed ~4 letters from the Bank to AFA dated February .29,
1944, March 8,. 1944, and April 29, 1944. Under this agreement, identical
arrangements concerning remittance schedules and fees were stipllated and
the Bank agreed to open the following two AF accounts:

"1. AP blocked dollars account. In this account we will
credit to you the samounts of dollars, which we have been credited
from our correspondent$ in our AF dollars account with them, as
soon as we will be in possession of theiw credit Odvices.

"At any time the credit of this account must be in
accordance with the credits of the various accounts which we
have with our U.S. correspondents.

"2. AF lire account - remittances U.S.A. In this account,
as per agreement you will make a first payment in lire, re will
debit all payments effected by us. The total of debits must be
in accordance'with the total of dollars credits, existing in our
various AF accounts with our correspondents, at the change rate
of lire 100."

Stlpulations for the *peration of the Bank of Naples AF accounts are
provided $n the Back's letter of March 8, 1944. In this letter the Bank
agreed

"to deliver to, or, to the ojder of, the Headquarters of the
Allied Financial Agency, on demand, transfers and/or payment
orders, mail br cable at the option of the, Allied Financial
Agency, drawn on any.or all of our'AF accounts' with our
correspondent banks in the United;States, jzyable as the Allied
Financial Agency shalJ direct. Provided. that the total value of
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such transfers or payment orders shall not exceed the balance
standing to the credit of the Allied Financial ency in AF
blocked dollar account, on our books at the time such transfers
or payment orders are required of us by the Allied Financial
Agency."

Identical stipulations concerning the operation of AF sterlingaccounts were expressed in a second letter of the Bank also dated March S.
1944.

On April 29, 1944, the Bank of Naples supplemented its letter ofMarch 8, 1944, clarifying certain of the remittance arrangements already
described.

5. The areement Between the AF and the Bank of Italy

The agreement between the AFA and the Bank of Italy is dated August 24,1944, the text being transmitted to the Combined Chiefs of Staff by cable
in MAT 298 of September 4, 1944. Under this agreement the Bank of Italy,conforming to the established remittance arrangements, agreed that all
dollars, sterling and other proceeds accruing to the Bank in foreigncountries as a result of remittances to Italy after July 1, 1943, will be
held by the Bank for the account of the Italian government. The Bankundertook to make payments to remittance beneficiaries from its own lirefunds and to effect promptly all payments from its AF dollar and sterling
accounts by means of payment orders to its correspondents abroad asdirected from time to time by the Finance Subcommission of AGOCC. In theoriginal version, it was stipulated that payment instructions would beinitiated by the Finance Subcommission. HoIwever, in TAN 312, dated Octo-ber 13, 1944, the Combined Chiefs of Staff directed that the agreement ofAugust 24 be revised to provide that payments from the Bank of Italy's AFaccounts should be initiated by the Italian government.

6. Comparison of the Three Agreements

it this point it should be pointed out that there is a fundamental
difference between the accounting procedures established for the Bank ofSicily and the Bank of Naples on the one hand and for the Baik of Italy
on the other. Thus, while the Bank of Sicily and the Bank of Naples makepayments to remittance beneficiaries after debiting the Allied Financial
Agency's lira account, the Bank of Italy makes payments to remittance
beneficiaries from its own lire funds. The reason for this difference is
explained by the fact that when the remittance program was inaugurated inthe Sicily and Naples regions, the Bank of Sicily and the Bank of iapleswere unwilling to advance lire against dollars without being guaranteedby AFA that the exchange rate of 100 lire to the dollar would not be changed.These two banks were of the opinion that the rate established by the AlliedMilitary authorities undervalued the lira, and were therefore apprehensive
that the rate might subsequently be changed so that their dollar holdingswould be depreciated in terms of lire. (See MT 97, November 21, 1943;
TAM 100, December 7, 19431 and letter from AFEQ to CC4, File BsM123.7,
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January 16, 1944). The Bank df Italy, however, izlds dollars only for
the account of the Italian government; hence, arrangements were made
under which the Bank made intem its *unds. ·

7 Dfisbuseents from AF eccounts

To'indicate the attitude ofthe Onmbined Chiefs of Start toward
expenditures from:the IY accounts) the'following excerpts fom a cable
of instructibxoS tt the authorities in Italy are pertinent (TAM 100,
December 7, 1943):

"When remittantiirte made to Sicily, such d6llars as
may accrue thiiefrom wili be placed in ost' liberation blocked
accounts *heldLthA2U.S correspondents of Bank 6fSicily
in name of 'Bank tf.~.iely, account iFi''-In reality dollais
in such accounts would be held on books'of Bankouf'Sicily foy "'"
account of AJL, but qRoksfoedent banks in;,~ *ould treat.
all such dollars as being held by theb r BtAk/of lclly.
Lire to be pai& to the benefiocries the, reittances bythe
Bank of Sicily would be obtained by it fro*LWL. ANFL would
charge on its books such lire to uew acpodt indicated i'
paragraph 4 (c) of MAT 97. AWA would %e relied on to make
sure thatfees are reascnable which are charged by Bank of
Sicily and other banks, 'artipirtdng taffelances.

"The holdings of ddllars by Bank of Sicily in 'AF'
accounts might be used 'in appropriate caies with concurrence
of AWA and'U.S. Treasury, to meet the urgent Weds foi
foreign echange to make pyments prcperlyr cht`able to
Italian Government. We assume that adt tecrds will be
kept by AMA with respect to the anouta of doll4ar go used.

As you indicate, dollarbalandr hlie in ','e*cmtnts a-f
eventually be turnd ver to 'tlian xchax rol or
other a' ror n a at

request that you enter into no comittents for out payments
uithout priorofrefraece -to U.SL until fbhr ndne4."'
(Underscoring supplied) -

Subsequent instructions conco~ting paymhnts from the AF abcoupts. as.
well as from oteer foroigh exchahge' assets of Itdly have tov4ided that
such funds may-~ br used only for specific purposet ela-ota thb bonrit
of the Italian government. (TAN 136, January 22o I9Z).

So that the activities of the Allied Financial Agency my appear in
proper frame of referene 1 it is necessary before entering into an analysis
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of the main questions to examine briefly the international legal status
of the Allied forces now ocouping certain Italian territories by virtue
of a successful military invasion and an armistice.

1. Powers of the Oconnation Goverment

AO occupying powers, tho Allied forces in Italy have the right and
duty under international lawIto estiblish a military government and to
take over the ftnctionas f thdeaexising authorities. This belligerent>
right proceeds directly from public exigency. With the suspension of the
legal Italian sovereignty, as a result of the.succcssful invasion, it
became necessary feorthe Allied forces tb provide a temporary government
to maintain public safety and social order. This principle is supported
by th i'Hague Conventihs'of 1907, by rmmerous judicial decisions, and by
international law Nblic±sts. IV &ague Conventiont Regulations respecting
The Laws and Customs of rt on Land, Art, 43 (1907); %2L tv. United
States, 229 U.S. 416 (1913); Deoole v. United S .ts, 182 S. 222 (1901);
New Orleans v. StemashV Comany, 20 Wall. 387 (U.S. 1874); C

I6~. 16 How,, 11 .si lp):le~ ing. MW9 Hw(u 602 (U.s.
IF49 i 2 Opponheim, 4 a~ 6th ed. 1!40) 3421 Magoon, The

IAn Of Civil Governmsnt fUtdr MiitrsOccuptn (a ed. 1902) 13, 15.

The powers of t mllitary governht instituted in accordance with
this belligerent rfgkt'are very:brosd. Pratically speaking, the potors
would seem to be limited only by the laws and usages of war. In the case
of New Orleans v. Steoamshin C~eV, sur the Supreme Court said (at
page 394);

"'* * t*he copqeoring power hus a right to displace the pre-
existing authority, alnd to asumve to such extent as it may
deem proper the exercise by itself of all the powers and
functions of gpvernment. It may appoint all the necessary
officers and clothe them with designated powers, larger or
smaller,; aocordig to its pleasure. It may prescribe the
revenues to be paid, and apply them to its omn use or other-
wise. It may do anything neensary to strengthen itself and
weaske the enesy. Thern6 is no limit tt the powers that may
be etted in 41eh cases save thosea whicdh are ounad in the- laws
and utages of war. Theai-principles have the aenction of all
publicists wubtav9 consldered the auhjlct."

The same principZ':as boe n reiterated many.tines. .Dooley v. United
States, Zeora and4 aes ther cited.

The broad:powo~a' of a military goverrment are not limited by the
conclusion of an atmistice unless limitations are expressly stipulated
in the instrumenht. Spaight, in his War Rights on land (1911), says (at
page 245-246):

"In the absence of a spqoial prvision (in an armistice),
the invading b11igerent's ,ar rights as aegainst the population
contirup unchanged. Hs caxyrais requisitions, blllet his

~~~~~-A C1 -
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soldiers, demand services in kind and even levy contributions,
anl his general martial law regulations remain in full force.
And war conditions still hold good as regards the mutual
relations of the inhabitants of the districts held by the
two belligerents."

Some writera have contended that an tceupetion under an armistice
of territory which basinet previously been held by military might does
not carry with it the;Jsual powers available to a bel3igerent occupant.
Hpwever, no state practices to support this contentiob are cited.
Feilchenfeld, The International Economic Law of Bel aent OcIutrtio'
(1942) 111. On the other hand, it appears that the Allied occupation of
the Rhineland in 19jZQna trredout in actordance with the rule
first stated. Thus, in the report of the American office in, charge of
civil affairs during the. Rhin6lAnd oc pation, it is iad±:

"International law places upon the Cormanding'General' -;
the responsibility broadly speaking qf preserving order,
punishengor~m't:qwA protcting. livam1'ad propert Wfithin
tie territorial limits of bit .command.. .p irwt hir the
premises is as great as his responsibility. The $rmistice
in no Oense checked, or:refusda to the military forces, ank
of the powera'usually. and ordiharfly enercised'b$ an 'invading
army, exepti:a above noted. A reading of the Armkitice
clearly shiws.that iach.armyot oacupat'o n waS to act as the.
rqpmsentative of its rspective governmant in the cnduct of
tho military operations with Which it was& charged.k There was
nothing in the Armistice removing frm 'the Comnlhding General
(with the exceptions noted) any of thd:authority er$sly 6or
by inference vested in him by:inte t aoto nal law or uaeo
Hunt, American Militar Gve et of Occu d 191-
1920 (1943) 358, : .

Reference to the Armistice between the Allied forces.and Italy,
signed in .eptmber of 1943, dic1oee no. limitatiss-Whiowousld restrict
the poers 'f. the q Iup;a ojn gCzerpment na. Ita& Cvtrte' contrary, that
instrm~ent se fically resrvestto .the.A1Ue4 Cemm=det-l'chhiaf the
right to tae any measures which in his opiniob.mas be-'nj bsbaiy for the
protection of the interests of the Allied forces in the prosecution of
the war; theright to establish an Allied milit$ry· gottirer nt over such
parts of. Italian territory 'a may be deemed necessary in the military
interests of the United Nationst a 4 the power t6 impose dotnitAons'tf a
political, economic and financial natiure Witti wich Italj will b& bound
to comply.

From the foregoing it will be i'perceived th I the A1 itd Financial
Agency as the financial arm of the occupatioh govnrnmeRit in Italy, has
a special ttatus quite different £+omi private or public municipal law
institutions, While Iitoperates ass kind of centtal baik for theroccu-
pation authorities, it caanot be limited t6'the 'powereof an ordinary
central.bak and! its dealings mq met be: 'judsd by ordinary standards of
private lw.. Nevertheless, in sbme iistances Lits statis in the remittance
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program parallels those of a private iVstituti6hf ad without limiting the
agency's international legal powerst it would awppjr proper to make use
by analogy of private law principles in determining the consequences of
its acts in facilitating the transfer of funds betwlen the United States
and occupied Italy.

a. RelationshiNs of the Parties

· The first question td be determined is the relationship between the
AFA, the Italian government, the Bank of Sicily, the Bank of Naples and
the Bank of Italy.

The case of the Bank of Italy may he disposed of quickly. By virtue
of the agreement between this Bank and the AFAI the financial transactions
of the Bank of Italy in the remittaile;progr am are carried out without the
participation of the Allied Financial Agency. THe Bank acts solely for
the account of the Italian government. AFAI's function in Screening the
remittance schedites transmitted to the Bank of Italy by its U.S. correspond-
ents before rinittnes are paid is a government function only; such
screenings are fdr the purpose of military security and do not involve
financial transactions. It Is apparent; therefore, that neither the War
Department, the Allied Financial Ageny, nor the.Allied Financial Agency's
officers are in any way parties to remittance transactions between the
Bank of Italy and its U.S. correspondents.

(b) The Allied flnsneial Aenc¥, through the Bank of Sicily and
the Bank of Nats hod e owe rfdi al over the AF
apccounts ot.thes~ ,tWo ~n1, for the--beneficial use of the

The Bank of Sicily and the Bank of Naples appear to be functioning
at the direction of the Al~i~ Financial Agency for the "ingle pufrpose of
hlding the Agency'sdollar accounts in the United States. On the other
hand, AFAs transactions with reference to'the AF accounts are not carried
out'for its own benefit; ¢6hsidering the purposes for which AFA was
established and the subsequentexpressions of intention by the Combined
Chiefs of Stffo quoted above;,it would appear that at present the: Allied
Financial Agency is aating for'the account of the Italian government,
holding the pawer of disposal over the' AF accounts through the Bank of
Sicily and the Bank of Naples. AF's power of disposal is: evidenced b$'
the fact (1) that under its agreements with the two italian banks, a
dollar credit is carried on the books of the banks in AFA's name, and
(2) that the two banks are required to issue payment orders against the
AF accounts as directted by AFA. -

It is clear that at the time AIFA *as created it was the intention Of
the Combined Chiefs of Staff that the nssets of AWA were to be held-
temporarily, I.. daring the period of odcupation, and that ultimatel-
all assets as wnll as liabilities o the AWA wou2d be transferred to the



Italian government or one of its approprIate agenties,' The Aslies, as
ofnquerors, may of corse dispase of the AF a Icanto in anyr.theZ see
A&t,.e'evert tthse%. a:ma .an ii% adthe& & saotions .aremade,_J1,0 . Mu......c th'6 i*el "1 :' '
GcS has proaided thW s uch: saccounts are to be' Od by AFA for the
beneficial use o'the Italian government.

Ut the outst 'it' h be stated as fndae that the Allied Finan-
cialgAgency, as combfned .agncy of. the, Untited' States and the Uhited King-
donf may be sued only with the consent o -both i6'sort ns. This fact
results from the familiar theory that:

"* ** A sovereign is exempt from suit, not because: ofanyi
forari conception or obsolete theory, but on the logical
and practical grout that there can be no legal right as -

against the authority that makeasthe law on whlch,the tight
depends *a *" wanankoa v·. P, 205 U.S. 349, 353
(1907).

Assuming, hdcwter, that the procedural obstacles- may be removed,
what would be AFA's liabilities?

(a) AFA is not liable.on account of remittance contrasts.
either to tbh U.S' 1rre%~ndt 'banks i their custo-
mers. bit. shpu3a stand ready td authorize restitution
from F acounts in the event an Italian bank makes Pav-
ment 'to the wrone erson. ·

The transfet of fujds to a foreign country through banking channels
creates a relationship'of principal and agent between the pason making
the remittance an4 the bank which initiates -thatranamieion.R
v. Ntrtwabternottiona Bankc ISO Minn. 110, 230 NW. 280 (1930): Lj
v3. Meshsiis: and etals Nat. Bank. 230 NY. 415, 130 N.E. 597.(1921);
Fflker tv State Bank, 59 R.Y.S. 730 (iaun.Ct; 916); 2 Paton's Dikest
(1926) Soe. 522a; cf. Maukieacz V. Ihanover NationalBank, 240 N.Y. 317,
148 N.Ei; 535 (1925).

Where the agre6ment calls for the bank to "remit", "transmit" or
"forward" funds to a named beneficiary abroad, the.bank's obligation
does not include actual delivery but oly the sehding of the funds.
Benberp v. Northwestetn National Bank, ad iv. First National
Bank of Coanaeliaille. Na.,246 N.Y.'382',y ? 178' .9 (N19Z); ~t.
v. Bank of Los Ba$, s 190 Calif, 637,24, Pqc.'51, 27 A.LR. 1479 (1923);
Katcher v. American Eoress Co.., 94 N4JL 165,1'!9 At4. 741 (1920). Such
an agreement requires the bank to transmit tkd'fu, through ordinary
banking channels, using due care:,i 5 ho i corresoneDt through hom
the money is to be transmitted. e stern ation nk
ssra: Nicoletti v. Bank of Los Banos, sub S e v. ro, 199.-App.
Div. 807, 192 Ni..S. 433 (1922);,Z Patcn'sV% 9 Sob. 522a.
Decisions involving transfers of' funds havo held tbat th1 bank initiating
the transmission of funds is not liable for the nigligonoe of its foreign
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correspondent and will not be held liable for a loss resulting from the
correspondent's delivery to the wrong payee. Rosenber. v, _Torthwtern
1It&aiELkg, sulra; Nicoletti v. Bank of ls Banos, s-a 2 Paton's

fggjj(l922J Sec. 52 2 a. If the bank is unable to perform its obligationor if the correspondent bank fails to make delivery, the. customer is
entitled to restitution upon demand. liker.ta .nk, sura;
Pftefnhekerv.Eitb ztC,188 N.. $.464 (1i92alfd. 201
App.Div. 846, 193 L.Y.S. 949 (1922); Ahrens vi.uarantv Trust Co. of
Fh k, 208 N.Y.S. 242 (City Ct. of N.Y. 1925); Saf v._ri
aionalBt, 202 App.Div. 459, 460, 196 N.Y.S. 141, W (1922);-a

V. American Express Co.) manKtce
In Rosenberg v. Northwestern National Bank. supra, the plaintiff hademployed the bank to purchase and remit Rupsian rubles to his wife in

Russia. Acting through a New York correspondent, the bank advised the
credit abroad; however, the rubles were never delivered to the plaintiff's
wife. In an action to recover the amount of the remittance, the court
said as follows (Syllabus by the Court):

"A bank simply agreeing to purchase and remit for
another Russian rubles to a person in Russia acts as an
agent for that purpose; Such an agreement is not one to
deliver the rubles. The relationship established is that
of agent and principal, and not that of creditor and
debtor. When a bank employs a subagent by authority of
its principal, express or implied, the sugagent is the
agent of the principal. In such a case the bank is not
liable for the nondelivery of tb§hg-blesIddue to the
negligence, if any, of a respofible sVi64nrt selected
by it, with due care, to effect the remittance.,

In iooletti v. Bank of Los Banos, sgg~a, the plaintiff had given
$550.00 to the bank to remit to his mother in Italy. The bank trans-
mitted the money to a bank in Mlanl which negligently paid it to the
wrong person. In deciding that thpU.S. bank was not liable for the loss,
the court held that an agreement to "remit" or "transmit" is an agreement
to send and not to deliver. The U.S. bank. o agreeing is an agent of the
person making the remittance and is not liAble for the hiigligence of the
subagent.

Referring to the cases involving the collection of commercial paper
through banking channels, the court in the Nicolleti case observedthat
the principlk which controls the duty of the bank receiving paper;for
collection would seem to be equally applicable to an agreement for the
transmission of money. Two different rules have been developed in the
collection cases for determining the liability of. a forarding bank. As
indicated by the court in the R.oletti cgs Califotnia,jMassachusetts
and certain other states have followed the Massachusetts rule wichi holds
that the forwarding bank is not liablea fortlie megligic: of its correspond-
ents. Dorchester Ba.k . New England Bank, 1 Gush. 177 (Mass. 1848). Other
jurisdictions, notably Net York and the Federal courts, have followed the
New York rule which holds that thoe'foflsdi g bank ats as Pir ipl thei
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collection transaction end is. ldable f&r the negllgnce bt the cortspond-
ent:banksUthrough which collection is ffected a-o
Pittsbur V. vThird ational Ba of New ,

It has been held, howevet, that even uider'the lew Y6Nck;'hre the
general liability of the collecting bank may be varied or limited by an
express agreement Of the parties :or by an imlication arising fm general

Citv, 6 F. (2) 3, 343 (C.C.A. -8th, 1925). Th the the
qq'at fould there is a well established usage followed in the trysmi6sion
of fids ~abroad from which ithm~ust be itpiied that the arties agree that
the funds asre to ba transmitted< throdgh ordinary banking 6hannels.

It may be concluded from the; foregoing discussion that the weight of
authority holds that a bank transmittinj or remitting funbds abroad far a
customer is not liable for the negligence of its foreighndorrespondent.
Although a contrary rule is followed in New York in collection cases, a
similar result shuId ._9l1ow whare the aprties have limited the agreement
to remittance or transmission only. Considering the rigid pattern
established by General License No. 32A, it would seem safe- to conclude
that New York courts would not hold a bank liable for the negligence of
the Italian banks now functioning in the remittance program.

Applying the foregoing rules to determine the liabilities of the Afl,
it is clear that recovery may not be had against the U.S. correspondent
banks which would give them an action over against the Italian banks or
the AFA.

Nor may the negligence of the Italian banks be imputed to the AFA.
Thus, although the Italian banks hold the AF acounts subjept to thp
disposai o£;the AFA, they function independently so far as the Cyment
of remittances is concerned. They are not servants of AFA. They are
paid for their services by the person making the remittance. The entire
remittance transaction is carried out through the facilities of the bank
without direction from the AFA. &echum states the rule as follows:

"* * * An independent cbntractor is one who carries bn an
independent business, inthe course of Which he undertakes to
accomplish some result or do some piece of work, for another,
being left at liberty in general to choose his, own means and
methods,.and:being responsibae to his employer 'only for the
rsults whiih huihas undertaken to bring about. 'Beiof left
at liberty in general to choost his own moans and agencies
and not boing subject to the control of the employer as to
the smnner in.which.tho work id to be done, hq is not the
servant of the employer, ndr are his servants the servants
of the employer; and the employer is not responsible to third
persors,. eor injuries. to them which result from the irnner in
which the work, is performed by th contractor or his .ervants.
For such 4Aiuries, oouuitted sitor by himself or h{W Servants,
the independent contractor must answor," 2 tchom's Agenyr
(2d ad. 1914) See. 1870.
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Hence, it is apparent that for transactions out of which liability for
·negligence might arise, the Ita, ltb4anks re~ ihdpendent contractors
xizt· the AFIAAi~s the& above asnes hol$~thyi ~ are the ldbad ndenten
subagents of the remittor. It folloibs that AFA should not be held liable
for negligence which might arise fromt a resppnsibility which the banks
have assumed and for which they are paid by another.

It should be remembered, however, that even though AFA is not
legally liable, the fact thit it has the power of disposal over the AFaccounts makes its cooperation necessary in certain instances, If a
remittance is not completed, the U.S. banks would be obliged to return
the remitter's money to him and might legitimately charge tho\AF aecounts
of the Italian banks by a corresponding amount. But in the event an
Italian bank makes paymcnt to the wrong payee, the AFA should, if the
remitter makes demand, authorize rebtitdtion from the AF saccounts. Sothat the Italian banks will bear the loss arising from their own
negligence, the lira equivalent of the 'amuont returned should be charged
to them by the AFA.

(b). AFA is not liable for the torts committed by its officers.

As a govornmental agency, AFA will not be held liable in damages
for the dolicts of its officers.

In the case of German Bank of Memphis v. United States, 148 U.S. 573,
579 (1893), it is said:

" * * *It is a well scttled rule of law that the govern-
ment is not liable for the nonfeasances or misfeasamnccs or
negligence of its officers, and that the only remedy to the
injured party in such cases is by appeal to Congress *

After reviiwing the cases in which this principle was established,
the Court went on to say:

"If this be treated as a case of ot, then it is clear
that the government is not liable, not only upon the gound
above stated, but because under the act of Congross corferring
jurisdiction upon the Court of Cl&ixns, 24 Stat. 505, c. 359,
there is an express exception of cases sounding in tort.a
(Underscoring supplied).

A recent case involving this principle is nson v. Ehor 2, 24 F.
Supp. 842, 843 (E.D. ill. 1938). This was a tort action against theIHome Wners' Loan Corporation in which the defendant moved to dismiss
suit on the grounds that as an instrumentality of the United States it
was not suable in tort for the negligent acts of its servants. In
sustaining the defendant's motion, the court said:

"This defendant, being an instrumentality of the United
States * * * stands before the court in this suit as if it
were the United States. It is too well settled to require
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citation of authority that the United States is not liable
for damages arising from the torts of its employees unless
such liability be assumed, and cannot be sued in any case
without its consent * * "

It may be eoncluded, therefore, that the Government, in addition to
being immo frrompit as a sovereign, is, on substantive grounds, not
responsible for. the misfeasmoma, pontfeasances and negligence of its
servants. The basic rule hen bsen stated by Story in his zsfa
on the Law of Agencv, Se. 319 (6th ed, 1863):

"* * * It is plain, that the gpvernment itself is not yrsponsi-
ble for the misfeasances, or wrongs, or aegligences, or omissions
of duty of the mubord4mte officerne or agents employed in the
public sirvicti; otr 1C nobt iatrkd to guarantee to any
personthe fi4lty' of ayj bf -it 6fficers or agentb, iho, Ht
employs; since.tifl w*oula involve it, i all its operatiobs, In
endless emtaroassmients, and diffibultiet, and losses which wuld
be sublversivY6of the pblib interests; and, indeedYlhechs ar
never imputab16 to the g&vernment** * i

See alsp"iusser v. United States, 41 F. (2d) 415, 421 (Ct.C1. 1930); in
re Nabors, 280,FeQ. 943, 944 (N.D. A1e. 1922); Robertson v. Sichel, 127
U.S. 507, 515 (±88$)

4. Personal Liability of Army Officers

The personal liability~of Army officers concerned With the remit-
tanoe program will in each casedepend upon the extent of the officer's
authority. As 'a general rule an officer of the Government is not liable
in damages for acts committed within the scope of his official duties.
Kendall v. Stokes, 3 How. 87, 98 (U.S. 1845); Standard Nut Mararine Co.
of Florida v. tjello, 63 App. D.C. 339, 72 F. (2d) 557, cert. denied,
293 U.S. 605 (1934); CooPer v. O'Connor, 99:7. (2d) 135, 138 (App. D.C.
1938). However, a public officer will be held personally liable for his
wrongful act if such act is committed in the performance of a ministerial
duty. Where the duty is disceretionary, however, the public officer is
not liable for his mistakes of fact or foran. erroneous construction of the
law. In K 1j v. Stoka ur r, the United States Supreme Court (at page 98)8

"* '* * But a public ffifci is not liableto an actionif
hefaills into error in a case Wheret the'Aot' t6Obe don-' is
not merely a ministeiial one, bt I'one in reltio"ii't'
which it is his duty. etxuercise judgment and discretion;
oven although an individual may suffer by his mistakA. A
contrary principle would indeed be pregnant with the.greatest
mischiefs.. It is unnecessary, we think, to refer to the many
cases by which this :doctrine. has been established * * * I

A more complete statement of the rule is included in the Ease of
oer . _~O'Coor, supra, f 'here the Court said (at PA 137)A

-~~~~~~~~~~~~~~· 4 -



"Thre is a general nue tht a ministerial ofticer who
acts wrongfully, altheugp in goad faith, is neaertheless
liable in a civil action and cannot claim the i~,nity of
the sovereign. There is also a general rule that if any
officer--ministerial or otherwise--acts outside the scope
of his jurisdiction and without authorization of law, he
is liable in an action for damages for injuries suffered
by a citizen as a result thereof. See Bradley,. Fisher,
13 Wall. 335, 31-352, 20 L. Ed. 646. On the contrary,

if act complined of was done within the soge of the
officer's duties as defined by law, the polcy of the lw
is that he is not to be Asbt eted to the hgrassmeuit of civil
litiaatinn or be liable for civil daae because of a

or discretion. or because of an errone=us Cec tMruclion a.
the lw * *" Underscorjig supplied'

As authority that the nrude; s the same for both civilian and mili-
tary officers, the case of Druecker v4 Salomon, 21 Wis. 621, 629 (1867);
Note (1941)'135 A.L.R. 10, 41, a case involving an action for false
imprisonment, may be cited. In this cease the court said:

i :_"In l~y Madison 1 Cranch, 137, Chief Justice
r/i hoilr Mo$1 ll"b. g upon the political or discretionary

powers of the president and heads of depoartments, says; 'Thc
conclusion of this reasoniung is, that where the heads of de-
partments Are-'-th6iolt7ibI 65 confidbntiai agents of the
executive merely to execute his will, orrather to act in
cases in which the executive possesses a oonstitutional or
legal discxetion, nothing can be more perfectly clear than
that their acts are only politically examinable. But where
a specific duty is assigned by law, and individual rights:
depend ipon tbh perorrance of that duty, .Jt seems eqRlly
clthr that the individual ,who cnsi&r; himself injured haI a .
right to resort to the laws of his country fbr a remedy:' The
same principle saoe found In. Lther v. Borden, 7 How. (U.S.), 1.
These princi ples obviously annl to military commaders. anddto~ the, various of~foer~ aDinted' threstent. Wherever
the duties of the office are ministcal, ny dividuaal
injured by the official acts of such officer, or by acts done
by him under color of his office, may resort tothc courts
for redress. Wherever the officer acts:in the axerdise:of a
clearly and purely discretionary authority, his'determinations
partake of the oqaracter of Judicial decisions * * .4. f nder-
scoring suopli. . -

Whether 4 duty is ministerial or discretionary depends uptn how the
duty is imposed upon the officer and what standards Dre provide&dto -guid
his actions. If the law lIaves nothing to the judgment of the officer
and carefully proscribes the manne and occasion for performance, the
duty is said to be minist.eral. tate a Missiseinni v. Johnson, 4Wall,
475, 498 (U.S. 1866). But where the law requires the officer to exercise
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Judgment in making a determination which is necessary to the execution
of the law, the duty imposed upon him is discretionary. Decatur v.
'Piuldina, 14 Pat. 497, 515-516 (U.S3 1S40).

In the remittance program, the officers may be required to examine
a bank's charter and the minutes of the bank's governing body in order
to determine whether a bank officer is authorized to sign dn behalf of
the bank. Bafvrt ccrt.fyir. the authenticity of a signature the offi*tr
must satisfy himself that the person before him is the proper officer of
the bank and then witness the act of signing. Both of these duties
require the examination of evidence and might appear to 'b6 within the
usual dtfinition of "discretionarj duties." On the other hand it would
appear that the fadtd in particular casses lead the curts to an opposite
conclusion. Thus, in the case-of I-4 nJones, '24 S.D. 97, 123 N.W.
705 (1909), it was Said (at page 78)[

"* - * Where the duty is such as necessarily requires exaination
of evidence and the decision of questions ef l*w' and fact, such a
duty is not ministerial, but is a judicial or, discretionary duty;
but an act is none the tIess tminitsria becuse the person pprfcrm-
ing it may have to satisfy' himseki thae the state of facts exist
under which it is his right and duty to perform the act, ande
although in doing so he must to such extent construe a statue-by
which the duty is imposed * * * F

And in City of bRin._. Ptess, t165-Wask; k61j 5 P. (2d) 1022,
1024 (1931):

* * * The ascertainment of a fact which raises the duty,
or is collateral to its performance, is not Such an exorcise
of judgmont as will deprive tho duty of its ministerial
character * * *

In Smck v. Farmers' Union Ste 22:Okia.;82%, 98 Pac. 945,
949 (1908), and State ex rel. Jones v. Cook, 174 Mo. 100, 73 S.w. 489,
493 (1903), it was hold that the duty of a state officer to issue a cor-,
tificate concernlag a bank's organization and its authority to transact
banking business was ministerial

It nnst be concluded, thioaforo, that whether officers cbrtifying
to the authority of benk off icers or to tht 'aathetticity bf signstuus. . I
will be held personally liable kst' depend upon the facts of the pfrtic4-
lar case .t.-.e.emmikwLin- ifhte trcumstancos' which the
officer's duty is performed, that a U.S. court would be etremoly.
reluctant to impose liability on the individual.

It seems clear, however,' hat all duties Qf supervisica and administra-
tion in the remittances program, and also thc approval of monthly remittance
schedules rould be regarded as "discretionary duties". Supervisory dfficers
in the remittance program, like officers planning end supervising other
phases of militrry government, are obviously clothed with discretionary
authority. The officers approving monthly remittance schedules, it is



assumed, are required to decide as a matter of military security whether
the intez4d recipient should be allowed to receive a remittance. Officers
in this class, if properly authorized, would be wholly exempted from lia-
bility for their acts done in performance of their duties.

Just what will be regarded as "the scope of an officer's authority"
may be indicated in the following quotation from the case of Cloper ¥,
O'Connor supra (at page 139):

"It is not necessary--in order that acts may be done within the
scope of official authority--that they should be prescribed by
statute (citing authority); or even that they should bespe-
cifically directed or requested by a superior officer (citing
authority). It is sufficient if they are done by an officer
'in relation to matters comoUtte by law to his control or
supervisionl (italics supplied) (citing authority); or that
thet have 'more or less connection with th general matters
committed by law to his .ontrol of supervision' (italics
supplid) (citing authority); or that they are governed by a
lawful requirement of the department ander whose authority the
officer is acting'1k

This statement is particularl4 aIppite tb the present problem in which
the requisite authority is derived not from a statute, but, as will
presently appear, from the wair owerom of the cormanders-in-chief of two
occupying powers.

5. Authority of theW ar Denartment and Itm!ioe

Since the liability of individual offiers depend upon the sdope of
their authority, it is necessary to examine the extent of the WarjDepirt-

uont's and its officers' authority to institute and carr out Atiejit-
tance program. j

(a) The United Riations have a riaht i4der internationk1 law
to control retittances to Italy.

The powur of the mlit1 r government has been held to include the
right t6 oolloct revenues, to establish port regulations, to impose con-
ditions upon txe entrance of foreign vessels into occupied ports and to
regulate import duties. Cross v Harrison, supr. So also the military
government is authorized the establish courts and to pass new laws,
Leiteneporfer v,lWebb, 20 How. 176, 178 (U.s. 1857), and to establish
admaintain telegraph and ai railroad lines, even in competition wijh
private companies, Magoon, The law of Civil Government under Military
Occumati n (192) 391-407.

The military government may regulate commercial intercourse with an
occupied territory. in v. Pa, sunre , at 615. On this subject,
Birkhimer says in his Uilitar Qeyrnmnt and Martial Law (3d ed. 1914)
(at pagi 268),



''' '"One of thermost important incidents of military glra-
mont is the regulation of trade with the Subjugated district.
Tht occupying state has an unquestioned ight to regulate COa
mercial ±ntercourse with conquer :d t.errtcry-. It my be
absolutely prthibited, or permittoed tQ be unrestricted, or
"-Such litiona atin y be imposed thereon as either policy or a
propergattentidni to military measures.may justify.. While the
victor marinta is exclusive possession of the territory his
title is valid. Therefore the citizens of no other nation
have a right to enter it without rth paiasn of the dominant
Power. Much less can thbyls ai=r an unrestrioted right t' trade
therein."

During the Ameorican CivitWar, the purchase Of aotton if "rebelliou
territory" was prohibited except undcr Treasury lidsnso for which a feC
of four cents per pound was Stacted. In the caose of htlton v.' illin,
21 Wall. 73, 97 (U.S. 1874), the, Court held tbat this duty ias Lally
imposed and could not be rocovered by one who had traded with the occu-
pied territory under license. The Court said (at page Q7)s

* * * As before stated, the power of the governxmnt to impose
shcH conditions upon comiorcial intercourse with an onoam in
tiie of war as it sLus fit, is undoubted. It is a power which .
every other government in the world claims and exorcises, and
whth btlongs to the government of the United States as incident
to the power to declare war and to carry it on to a successful:
termination. We regard the regulations in question as nothing
more than tbe exercise of this poaer. It-'does not belong to tho
same category as the power to levy and collect taxes, duties, and
oexcises., It belongs to the war powers of the &ormov,; j3st as
much so as the power to levy nilitary)oixmributiens, -ov-to ~ptform
any other belligerent act.'

It seems obvious that the power to regulate commercial intercourse
between the occupied territory and the outsido: arld would include the
right to regulate the remittance of funds to and from such a territory.
Whether the article imported or exported is cotton or c±edits iould not
seem to be important so far as tho authority is concerned. Given the
right to retulate commerce,, the military government may extend its rcgu-
lations so tBat every transaction abroad is subject to its control.

(b) Army officers derive their uthority to institute the

In the United States, the powor to exercise the belligernt right
to establish a military government is vested in the President as commander-
in-chief of the military forces of the nation. Constitution, Art. II,
Sec. 2. In The Graesbt, 9 tall. j29, 132 (U.S. 1869), the Court said
that the duty of the national government to establish a provisional govern-
ment in an insurgent territory was that which devolves upon the govrnmiont
of one belligerent while ocouwyng the territory of another belligerent,
and that the duty was "a mliatyr duty, to be performed 4 the Prsidont



as eommaMr-I-chieft and intrusted a' s zeh'with the direction of the
military fome by which the occuptation wa held." To the same effect
are Cross v. lHrrjaon, , at 189; Leitensdorflr v. Webb, nsta and
Berdahl, WarPblers of the Executive in/the United Statd (1921-10.

A military commander in the fieldrnest therefore derive his guthority
to establish a military goternment in occupied territory from adelegation
of authority from the President. Such a delegation, it would appear, nmay
be general, and the specific use of the p Wer may be left to the discretion
of the commander in the field. tced . Unite States, mur, at 432,
M _ . . .rrion, SuJa,; Machaees' arM Traderst Bank v.Unio Bank, 22Wall. 276, 297 (ii.S. 1874); Megaon, The Law of Civil Government under
iliarOcuationh (2d ed. 1902) 227 Berdahl, War Powers of the Executive

in the United Stats (1921) 160.

T4ha. .0arq of shoreeo V.Ui Sae, , it was held that theauthority of a conquering power to regulate trade with the eenfm 'is a
general authority which a local connmmander may exercise subject to the
orders of the President ascbmmander-in-chief. And inCross vZ. Hrriso,
supets the Court held that the President and properly authorized the
military and naval commander of our forces in California during the
Mexican War "to exercise the belligerent rights of a e6nuerot, and to
form a civil government for the conquered ountr4, and to impose duties
on imports and tonnage as military contributions for the sipport of the
government, and of the army which had the conquest in pdssession."

The extent of the power delegated to a military commander by the
President was specifically discussed in the case oMehnc' and Traders'
Bank v._ Uno ak, In that case General Butler, ae militarygovernor of Louislana, had established a court of civil jurisdiction in
New Orleans and the court had rendered a 'ecision which was subsequently
challenged. The Court referred to Leitensdbfer v. Wegbb, uar,. ard noted
that in that case too there had been no express order for the establishment
of civil coorts emanating from the President or conmmander-in-chief, but.
that the courts had been established by the act of the cornuanding officer
of the army occupying the conquered. territory. The plaintiff in the
Mechanical and Traderst Bank case areiigdthat General Butker had no
authority to establish such a ceort; that the President alone as commander-
in chief had such authority. The Court said (at pge 297):

* W * We do not concur in this view. General Butler was in
command Z the, conquering and occupying army. MeN was commns-
sioned.to csafon the war in Louisiana. He was,* therefore,
invested with all the powers of making war, except so far as
they were denied to him by the commander-in-chief, and among
these powers, as we have seen, was that of establishing courts
in conquered territory * *

It would appear then (1) that the War Departent's authority to'
Institute and carry out the Italian remittance program is included in the
international belligerent'right to establish a military govermment for an
occupied territory '(2) that this authority in the UTted States is vested
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by the Constitution in the President as commander-in-chief of the mili.
tary forces; and (3) that the President my delegate the authority to
the commander in the field, who may in turn authorize subordinate offi-
cers to administer the details of such a program.

While British precedents have not been examined for this memorandum,
we may presume that the British military forces are granted by the Crown
powers as broad as those of the American forces. The porers of the mili-
tary occupants of Italy stem from the plenary powers of the two commanders-
in-chief, the President and the King.

III

Conclusions

From the foregoing discussion, the following specific conclusions
may be drawn:

1. The Government is not liable to suit on account of the remit-
tance program without the consent of both the United States and the United
Kingdom.

2. The Government incurs no liability on cccount of the remittance
program, but the AFA should authorize restitution to the remitter from
the AF accounts in the event of a negligent payment to the wrong payee.

3. Whether an individual officer will be held personally liable
for a wrongful act committed while performing duties connected with the
remittance program will depend upon whether the duty is ministerial or
discretionary.

(a) Whether the duty of certifying to the authority and
signatures of Italian bank officers will be regarded
as ministerial or discretionary will depend upon the
facts of a particular case. It seems likely, however,
that U.S. courts would be extremely reluctant in the
circumstances involved to impose liability on Army
officers.

(b) The approval of monthly remittance schedules and all
supervisory duties of officers connected with the
remittance program seem clearly to involve discretionary
authority. Any validly authorized officers assigned to
such duties are, therefore, wholly exempt from liability
for their acts evenr. if such acts result in a wrong to
another.

4. The instituting and carrying out of a program to control the
remittance of funds to and from occupied Italy is within theauthority
of the President and his designated military subordinates. The authority
to control remittances, like the authority to control trade, is included in
the general delegation of authority to the commander in the field to
establish and administer a military government.


