SECRET
Depurtanent
of the Chief of Staff
er:; Mvisien

B

8 Jamuary 1945

MENORANDUN FOR THX DEPUTY DIRECTOR, CIVIL AFFAIRS DIVISION:
S5UBJICTr Consemuences of Uneonditional Surrender

1, You have informally requested comsents on your memorundus of
12 February 194k on the consequences of Unconditional Surrender under
International Law, I have reidd the memerandum without the benefit of
extensive fa:iliarity with International Lew and with the sole purpose
of determining whether the legal position which you advocate is likely
to have consequences which will be convendent and advantageous to the United
States and the United Natioms,

2. In wy opinion it would be unwige for us to comit curselves to a
theory of surrender which would mean the Lumediafe termdnation of the state
of war with Germany upon the cessation of hostilities. Not only might such
2 teruination have unfortumite consequences upon later attempts to effect
long~-range cettlement of Muropean issues Ly peace trea s but 4t ndght
serious.y limdt the powers which belligerent forces of occupation would.
possess 1f the state of war continued to exist, Furthermore, the conditions ]

of the scope of the authority which they would in fact exercise, I assume

that teotal annexation is out of the questlon and that complete partition le
unlikelys A4 pronouncenent would be essential as to whether the German State
still existed and as to whether the Allies or any one of thenm claimed on its
omn behalf or an that of other nations soverelignty over all or a portion of
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the occupied area, Such questions canmot Tor long be left undecided
partienlarly when the confusion of tripartite control is supe
upon the asbiguities of Intemational Law, It is difficult for me to see
how the necessary pronouncements and declarations could be made in such a
way as to escape the tone of contractual undertakings not to assert un-
limited authority. Such undertakings would be inadvisable during the cone-
tinuation of a state of war; they might prove fatally ting if
entered into after the termination of the war, Although 1 am in general
agreement with your analysis of the question of the applicability of the
Hague Convention to the post-gurrender occupation, it seems to me that if
we publicly ancounce, as I believe we must, that we are not annexing
not claim povereignty, and that we still
recognize the existence of the Uerman 5tate a strong argument can be made
the Convention are as binding upon as as
ontinued into the post~surrender period. This
- of Unconditional Surrender will not have
arguments against the repeal of German law and
new law to replace it.

of

to accept your interpretation of Unconditional
s dvound the leeling that it 1lifts an casen-
mllitary problem to a governmental level and in doing so serves
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of the United Nations that the armed forces of Uermany have been con-
the word "eapitulation" contains a
tes It does not, however, carry
rather than a governmental transsotion, If ve destroy the resistance of
the

tion to assert as much authority over the German govemment, the German

Te By suggesting that the word "capitulation" may be useful for the
formulation of a workable theory I do not msan to suggest that we should
abandon the concept of Unconditicnal Surrender and substitute something
different in 1ts place, I do feel, however, that we will create mare problems
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than we will sove by looking upon Unconditional Surrender as you have

suggested that we should. An effective victory over the armed forces of
Uermany, acinowledged by them to be complete and final, will in fact give
the commanders of our forces all the powers which they need to conduct a
forceful military government of Germany, Through that government they

will be able to achieve the essential pdlitical objectives of the United
Nationg, if we do not permit a narrow interpretation of Intermational Law

to hamper them,

MARK DeW, HOWE
Lt. Col, GSC
Chief, Government Branch
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that I am in agreement with your general conclusion concerning the nature of
a document which might be deseribed zs "an inetrument of surrender."

I think that the fundamental distinction which you wish to draw is
between a document which might by its label or by its terms seem to indicate
that it was the result of negotiation and t'erefore had a contractusl mature,
I think it is clear that either an Armistice or a capitulation is a
contractual arrangerent,

The kind of instrument to which you refer it seens to me
mm.:usmmuwmmnatw,uha
contract, be the source of legal rights, The fact would be the defeat followed
by uncenditional surrender,

I anm troubled by the difficulties of the next step, It is inhevent
in the theory on which the argument proceeds that the war has come to a
This, aa I see it, is an essential distinetion between the ususl
numt.{uhrmtmmmwmrm a
complete as to amount to an anndhilation in the political sense.
If this be true, there is no place subsequently for a "peace" treaty,
As

I think you properly point out, unconditional surrender, as here
discussed, is the equivalent of subjugation in its legal effects, in the :
sense that the instrument of surrender is an acinowledgement that subjugation
has taken place, The books all seem to assume thet subjugation will result
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For that reason

in your subsequent analysis of the powers of an

to the situation under discussion, In this respect, I think we are probably

agreed on the point stated in your paragraph 19.
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Colonel William C. Chanler

(signed) Phil Jessup
Pnilip G, Jossupe
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Only study en subject now available here is your memerandum of
12 February 194ke Also comsider desirable if feasible your explamation to
one of such officers of current United States views on such matters.

cu-n‘-hm (6 Jan 43) mosnm'



Professor Sheldon Glueck,
Harvard Law School,
Cambridge, Massachupetis.

Dear Profeasor Glueck:

4s s graduate of Hervard Lew School and, sinee 1917, & sporadie
though earnest student of the problem of world peace, may I take the
liberty of commenting on your very interesting and timely book on War
Criminuls?

I confess I haven't yet had time to read through the whole of
your work end will confine myself to your Chapter 1L apd the first pert
of Chapter 3.

I could not agree more with your intrcductory remarks in
Chapter 1, regarding Intermationsl Law, anc would like %o teke as my
text the lest semtence of your parsgraph om page 153

"The law of nations is capable of growth; and there has
never been a better opportunity to shape it to the de-
gireble end of enforeing respect for its tenets,"

Applying that principle to your Chapter 3, I believe you are
overlooking an importent opportunity to shape that i.u even more desir-
ably, when you dismiss, rather cursorily, the possibility of  unishing
Hitler and his associates "for the crime of having initiated am unjust
war®, and take the position that it is sufficient to punish them for
their atrocities.

The great trouble with Intorneationel Law as an instrument of
peace hag been that it is beased on the philosophy that war is & natural
snd lavful enterprise, provided the rules are obperved, and consequently
places its empharis on meking war pleassanter, rather then on trying to
prevent it. To punish the Hitlerites and the Jups solely for tradiilonal
war crimeg ig merely to further stremgthen this wicked doctrine, For we
will be saying in effect: "Next time you go to wux, behave yourselves
like gentlemen and obey the principles of chivalry (which all writers
recognize az the basis of the Rules of War) and no one wlll huve any obe
Jection®s I capnot feel that this is to "shape Interanatiomal Law" to its
most desirable end, even though 1t may help to enforee respect for the
Hegue Convention, and thus perhaps meke the next war less berbaurous. To
ny mind, we will mever put an end tc war till ve put an end tc the German
apd Jap “war-worshipping® philesophy. This can only be dome by deelaring
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war to be a common crime, ap we did with duelling and by enforeing
that declarstion. It will never be dome by limiting our punishment
to violations of the "principles of echivalry®.

At pages 37 and 38, you take the position that it would be
very desirable for the future to establish that war is a crime, but
that it cannot be done now. Speecifically, you point out that because
the Kellogg Pact "failed to make violations of its terms an interna-
tional crime # % ¥ ¥ the legal baais for prosecutions for violations
of the Pact of Paris may be open to question, though the moral grounds
are crystal clear®,

[ve

I ineclose a memorandum which I recently prepared in the hope
of avoiding that legal obstacle upon which all discussions of this ques~
tion scem to founder. My propoelition is & very simple one: Most
writers seem to agree that the Kellagg Pact at least declared a war of
sggression to be unlawiul, even though 1t may not have made it a "erime".
If this be so, must it not follow that, when Hitler and his cohorts
entered Czechoslovakia, ete., "vi et armis", they were not "lawful
belligerents® under Internstional Law and therefore heve no defense to
& eriminal charge of murder and benditry. For I take it "Lawful
belligerency® is a soldier's only defense to a charge of murder.

I note your comment on page 230 to the effect that Mr. Kellogg's
interpretation of his own Pact leaves & "hole bigger than & barn door®,
You quote his remarks (o the effect that "even under the Pact every
nation is free at all times, regardless of treaty provisions, to defend
ite territory from attack and invesion and
whether circumstances require recourse to war in self defense", This is
the objection frequently made to all proposals to outlaw a war of aggres-
sion., How do you define sggression: It seems to me that Mr. Kellogg
himself indicates the answer to this in the next sentence which you quote;
*If 1t (2 nation) hae a good case, the world will applaud and not condemn
ite action.,” Isan't there a necessary and obvious corollarys "If a natioa
has & bad case, mot only the world, but (under my theory) a properly eon-
stituted tribunal would condemn its sction.®

Duelling heas been outlawed, Yet "self defense" is still a valid
cdefense to & charge of murder, even though no one but the defendant hime-
self is competent to cecide when he must shoot. But this has rot put e
*hole bigger than & bern door®" through the law azainst murder, It merely
puts the burden on the deiemdant to establish the fact of justifiable
self defense,

In the instant cuase, 2s Mr, Kellogg points ocut, a nation or its
leaders would have to prove that it was defending its territery "from
attack or invasion", thus ruling out Hitler's arguments regarding
"eoonomlec encirelement®, the "Crime of Versailles", or similar questions
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r of studying the "or.l.g:l.nl"_ War, like homieide, is unlewiul, unless

No one could have a worsge case than Hitler or Tojo on which to
base an argument that "defense of their territory f{rou attsek or invasion®
ustified their sggressions. 80 let's make the best use of it we can,
by using their "bad case"™ to make "good law", "The lawv of nztioms is

of growth; and there Las never been a better opportunity to
shape it to the desirable end of enforeing respect for its tenets.”

By way of beckground, to give you perhaps the "gtave of mind"
from which ay thesis arises, I inclose & somewhat verbose and disorganiszed

extompore speech which I made to a group (which I suspected of comntaining
many iszol:tlonists), the day before I entered the service.

Yours very truly,

Wi, Co CHANLER,
Colonel, GSC.

Inels.
Wwee/ere

7o 8. The inclosed memoranuum weas prepared by me unefiicislly, 2z a
lawysre, However, I have sulmiiied it to authorities here whe are
olflelally looking inte the question, 20 I must ask you to consider

the mesorandum itsell as persomal snd confidential. It would not do

to have it come ocut that Liis propocal wes under oificlal consiceration.
However, digeussion of a theory of law per ge can hurdly Le considered
e "nilitary secret®.
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c_do #¥illiam C. mﬂl‘r’ GsC
Wer Department

Civil Affeirs Pivision

Room 3B-920

Pentagon Building

mm 25. De G«

Dear Col. Chanlers

It ves very kind of you to send me & letter enclosing your
enslysis of a memorandum on lawless aggressiom :s5 a busis for
junishing the Nazi leadership.

This comeg to me at & time when I am especially busy, and
I have, therefore, been able only to glance through your letier
end memorandwm., At this stage, let me say two thingss (1) I
hed seriocusly congidered ineluding in my book some such line of
argument &s you present, but decided finally thut there would om
the whole be more harm than good in stressing this 2 proach at the
present jumcture., (2) Even & quick reading of your memorandum
impresses me with the clarity, eogency and persuusiveness of your
arguments and anslogles. In fret, had I had the bepefit cf your
pemorendun beiore 1 finally sent im wy manuseript t¢ the printer,
I would have selously reconsidered the omission of the Kellogg
Pact approach to liability.

when I have had & chance to study your memorandum more
carefully, I sball write you again, snd in the wedntime, with great
appreciation and best wishes for the hollday season, I am

Sincerely yours,
gheldon Glueck

/s/
/t/ eheldon Glueck
Professor of Criminsl Law

and Criminology
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Subjects The Consequences of Unconditional Surrender under Internstionsl Law,

1. It is epparent from the recent discussions regercing the terms to
be included in an inetrument of uncomditionsl surrender that considerable
confusion exists as to the comsequences of such a2 surrender under inter-
national lew, It is the purpase of this memorandum to see: to clarify this
subject,

2, Leading writers on international law are generally agreed that
there are three ways of termimsting m wars (1) By s mere informal
cessation of hostilitiesy (2) By a peace treety ususlly preceded by an
armistice, and (3) By tetal and final defest of ome of the belligerents
by the other. Oppenheim, 6th Fdition, Vol, II, Pare, 261, et seq; Hall,
Tth Bdition, Pera. 197, et seqy Hyde, Pera, 904-906, incl,; Feilchenfeld
International Fconomic Lew of Belligerent Occupation, 3189-394, imcl,

3« With the first we are net concerned, It has only rerely occurred
in modern times and is not likely to oecur as a result of the preseat war,
The second is the usual and most familier method, It generally tekes the form
of a temporary cessation of hostilities by an armistice entered into either
at the recuest of one of the parties or at the suggestion of a Mnl
power offering its “"good offices.” A peace conference is then called,
and, if & peace treaty results from the conference, the war is for-
mally terminsted., If negotiations break down hostilities are presum-
ably resumed, This is the method adopted at the end of the last war,

The trouble was that the srmistice wes granted before the German military
forces were actunlly totally defeated in the field, This permitted the
Oerman Government later to convince the German people that their armies

-1.
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offered scceptable terms, which, after they had voluntarily dissrmed, they
claimed they mever received,

4, Presumebly, in order to prevent a recurrence of such a situation,
President Roosevelt and Prime Minister Churchill have stated that it would
hﬂu"uqdmuuuuﬁcﬂummucmm.ﬂodruﬂow
$4]1 the "unconditiensl surrender” of Germemy, While no definition of these
words will be found in text books on internatiomsl law -~ in fact, they are
;mlum_mntm—itmulmmt“qmuhnktne
meaningt that Germeny scknowledges her total and finel defeat and throws
herself upon the mercy of the Allies, Vhen then are the consequences of
such a surrender?

5, As stated above, the third recognized method of terminating a war
ilhthiﬂdﬁfﬂl“ﬂdﬂ.%htﬁomﬂ. It is
¢laseically referred to as "Debelletio”, Other writers refer to it as
"conguest” mnd "subjugation”. The commonly sccepted concept of these
words is thet the armed forces of one combatant are either destroyed or
l&p‘lnrdbythm.uthtthdofutd.mhulﬂorauoto
offer any resistance whatever and is therefore completely at the merey of
its sdversary, But it is obvious that this state of affairs would alse be
brought about if 211 of the military commanders surrender their forces
unconditionally and permit them to be disarmed and made prisoners of war,
even before they are physically destroyed. And the same result would seem
necessarily to follow alse if the recognized goverament of the country
executed an instrument sckmowledging its defeat and ordered all military




commanders to surrender, previded of course that these orders are in fact
promptly carried out.

6. Under any of the sbove situations the war is permenently and
finally termineted. The conguered natiom is without pewer further to
resiet and is completely at the mercy of the conquerer,

7« Under these circumsiances it is universally conteded under
internstional law that the conqueror haes the right to dismember or anrex
the conquered state, and thus destroy its very existence, All thet is
necessery is = ynilsteral declaration of ammexstion or partition., No treaty or
other sgreement of eny kind is necessary, After mmnexation or pertition
no question of imternationmsl law survives as to the relations between the
conqueror and the conquered, 8¢ far as intermational law is concerned, the
amexing state, or in the event of a partitioning, the newly cremted state
becomes the legitimote sovereign and has the same absolute and complete
dominion over the persons, property and territory of the conquered countiry
as it has within its esn boundaries,

8. It follows that there is no need for en elsborate armistice
or other agreement, setting forth the rights and powers of the Germans end
the Allied povers pemding final sction, All that is needed is s simple and
brosd instrument signed by the Germans conceding their totsl and complete
defeat and unconditiensl surrender, accompanied and followed from time to
time by such proclamations or orders 2s may seem necessary or desirable,
Sueh en inatrument is not in the true semse man: "armistiee"” at all, nor is
the peried following it an "ermistice peried.,” There is an instrument of
surrender by Cermany, and instructions te Germany by the Allies, It is @
misnomer to speak of this ss an “armistice”, or of the peried following a
surrender and before final action is taken as a "post-armistice peried."”

-3 -



It is simply 2 "postesurrender period,"
9« But what are the rights of the conquering state during this

"postesurrender” period? With one or two exceptions, this question is large-

1y theoreticel, The rights of an oceupying Pewer under intermational law
are sufficiently broad to make umnecessary a decision whether they are
binding, But it is worth consideration as we will no doudt wish to change
the laws of the couniry, and to use sll German resources for the war against
Japan, It may be argued that these two courses were forbidden by the Hague
em

10, VWriters on internstional lew appear somewhat uncertain as to
this question, and frequently confuse the relstionship with that existing
during e temporary armistice before the final defeat of either adversary.
The rights of an occupant of ememy territery during such an armistice are
¢learly defined under intermstionsl law, In fact, the only phase of this
entire field adequately covered by writers on internationsl law deals with
the rights of an occupant of enemy territory before the fimal cessation of
hostilities,

11, The situation before sn ermistice is well defined and universally
understood, After a temporary armistice it is generally conceded that,
unless otherwise provided in the armistice terms, the rights and duties
of the occupant over territory which he had occupied by force of arms before
the armistice remain subject to the Hague Convention and genersl rules of
international law, While there is considerable discussion in the text books
as to the rights of an occupant of enemy territory occupied pursuant to the
tﬂ.dntmm..mulmdmm'"dhmuhu
theoretical, Presumsbly, if as a pert of the terms of an armistice, one
party is permitted to ocoupy certain additiomal territery of the other

-dhe-
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be defined by the terms of the srmistice -~ and ususlly this document will
mmmmmmmmmdumum
territory under intermstional law, Similarly, such an instrument should

define the rights of the parties over unsccupied territory,

12, The besic comcept of internstional law and of the Hague Comven-
tion covering the situatiens just deseribed in that the occupstion is purely
temporary and precaricus, Obvieusly before sany srmistice is entered intey
and while actual hostilities continue, the outeome of the war is unmcertain
end the occupled territory may be liberated by its own forces., Similarly,
during a temporary armistice before the total defeat of either party,
entered inmto for the purpose of megotiating e peace treaty ér for other
reasons, either perty is at liberty, if no peace tresty is agreed upenm,
to re-open hostilities, Accofdingly, the tenure of the occupant over the
territory of his ememy is cgain precarious and temporary, Nearly all of
the rules of the Hague Convention are based upon this element of precarious-
ness. The occupant is forbidden to change the fundemental law of the country
exeept so far as may be made necessary by military exigencies for the sound
reason that his occupancy may be temporary. There is no purpose in changing
the fundamental law of a country which may soon be returned to its original
and legitimate sovereign,

13, But in the present instance we have an entirely different
situation, The enemy is totally and finally defeated., The rights of the
conqueror are no longer precarious or temporary, There is no prospeet or
poseibility of a resumption of hostilities. The conquerer may, simultan-
eously with the unconditional surremder, issue e unilateral declaration



of snnexation or partition, and that ends the matter, The German State
ceasos to exist es a2 legal entity,

14, It is submitted that under such cirsumstances the Allied powers
may take such less drastic steps pending their determinetion as to the
final steps to be taken as they see fit, All that is necessary after the
exeocution by Germany of an instrument of unconditional surrender, is to
issue such instructions to the German pecple and to the German goverament
as the Allied forces may from time to time deem necessary, These may be
issued in the form of proclamations, orders, or imstruction issued in the
name of the Allied commander,

15, But as a matter of fact, the question of whether the rights of
the Allies are limited is largely theoretical, The requirements of the
Hague Comvention are not burdensome; it seems that the provisiea regarding
respecting the laws of the occupied country and limiting requisitions teo
the purpeses of the occupying forces are the only provisions of the Hague
Convention which might be troubleseme, Presumsbly, property rights would
be respected as required by the convention, Anything ceined for war purposes would
be charged to Cermany as a part of the reparations at the final settlement,
But certainly, we do mot want to wait for finmsl action before seeking to
put an end to the Nazi Corporate State and seeking to re-introduce Democratic
principles; nor do we want to wait before making such use of German resources
as we desire for the war against Japan, Ve may take beth steps by alse
taking finel sctien, Why should we heve to wait $111 final metion is taken?

16, It might be peinted out in this comnection that evem if objec~
tion were raised thet some steps such as this were prematurely teken, this
does not affeet their ultimete validity under international law, The




original announcement of annexstion of the South /fricam Republic by Great
Britein during the Boer Var was premeture, as the Boers had not yet been
finally defeated in battlej nevertheless, when all resistance was overcome,
all writers on international law agreed that the annexation beceme legal
under international law,

17+ 5o here, if any objection should be mede thet it was a vieclation
of the Hague Convention to change the fundamental law of Germeny or use her
resources for other purposes than those of the Army of Occupation before =
final end formsl instrument in the neture of a peace treaty was esgreed upon
by the Allied powers and imposed upon Germany, the answer is thet such scts
would become valid the moment the finel step had been taken, The argument
therefore thet there ie an interim period before the final consummation of
a peace treaty during which the rights of a conquering power are limited is
purely theoretical. Whatever rights it may take would become legal and
valid at the time of the final consummation of the pesce treaty or
Declerstion of Pertition,

18, Similarly, if the ergument be advanced that after the uncondi-
tional surrender of Germany the war with Jepan may net be terminsted: it
being from a realistic stendpoint inconceivable that Japan should be able
to cross the whole of Furope and fsia to rescue Germany, the continuance
of the war with Japan would herdly seem to have any beering om the propesi-
tien that the war with Germany ies totally and finally terminated by her

unconditional surrender, Fut even if 2 theoreticel argument to this effect
were made, it would have no force unless in fact Japan ultimetely did
succeed in liberating Germany from control of the Allies, The case in this
respect would be exactly similar to that of South Afriea during the Boer
VWar, The acts taken by the congueror beceme valid and sre recognized
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as such under intermational law when the war is finally and formally ended,

19. In the opinion of the writer, however, it seems that the sug-
gestion that the Hague Convention is binding on a conquering power after the
total and finel defeat of its adversary is unsound, The element of uncer-
tainty upon which the Convention is based is lacking, snd it scems illogical
tolﬂimwmrmmy destroy the very existence of the conquered
state from taking less drastic steps while determining what final sctiom he
degires to take, Buch a rule would result in forming the hand of the conquer-
or to exercise his righte to the fullest extent at once == a result which
would clearly be contrary te the underlying philosophy and trend of inter-
national law,

20, But in any event, any doubts which may erise on this huc.
need not trouble us at this jJuncture, Any theorestical violation of the
prohibition against changing the laws of Germany would be cured when the
ultimate fate of Germany is determined and set forth, either in a unilateral
declarxtion of partition or tresty with a new German State, As to any use
that might be made of requisitioned resources for the war egainst Japen,
they would merely entitle Germany to a claim for credit against reparations,
and in any event, can be disposed of at the time of finel settlement, If
any doubt exists, it can be resolved by including in the instrument of
surrender, not as an “sgreement” but as a declaration by Germany that “all
her military, naval and eir equipment and all her resources are surrendered
unconditionally to the Allies”,

21, Certainly it is not necessary to limit ourselves by an
elaborate agreement to accomplish these two proposals, It is submitted
that the proper course is a simple instrument of surrender, accompanied
by an elaborate a set of prelimimary unilatersl instructions us may be
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ther instructions from time to time as may seem desirable,

W, C, CHANLER

desired, but with a clear reservation of the right to issue such fur-
| It Col F.A,
i
|



INFORMAL MEMORANDUM PREPARED IN MAY, 1944, AT REQUEST OF
COLONEL CHANLYR, BY PROFESSOR PHILIP JESSUP, PROFESSOR OF ;
INTERRATIONAL LAW, COLUMBIA LAW SCHOOL. v

SUBJECTs The Nature and Consequences of Uneonditional
Surrender under Internatiomal Law.

1. Officia) scoeptance of the conecept that war is to be
weged sgainst Germany and Japan until there is an “unconditionel
gurrender" of each of these two Powers in turn, has not as yet
been clarified by s full analysis of the nature and consequences
of uneconditionsl surrender. Since there is no reeemt historic .
case in which there has been n literal use of such a total sub-
mission by s defeanted power, the consequences are not obwiocus.

2+ It will be indiected in this memorandum that the legal
consequence of uncoaditional surrender may or msy not be the
mmummmmmnmnwtu
factuel gituation ot the time and in part upon the smbaeguent
eonduet of the Allies. The question whether or not 2 state of
wer continues after the cessntion of hostilities through an un~
eonditionsl surremder, necessarily affects the nature of the
eccupation of enemy territory and the powers of the oecupant.
Any precedent sot now by the hendling of the situstion in Burope
will inevitably affect future action in the Pscific Area, Accord-

T, )

ingly this subject is of direct conecerm to the Oceupled Areas
gection of the Navy which hag responsibility for planning now

for the eventual oceupation of certain enemy territories in the




3. In view of the unprecedented nature of unccn-
ditione]l surrender im the litersl semse of those words, this
memorandum is arranged under three main headings:
I. What is an unconditional swrrender?
II. How is an unconditional surrender msde and accepted?
III., Whet ere the legal conseguences of unconditionzl surrender?
I.

be I% has become so urual in modern wars to bring
hostilities to an end through an srmistice followed by a trecty
of peacge, that it is difficult to find precedents for uneondi-
tional surrender. The Hague Conventions never employ the term.
The Fourth Hague Convention does deal with ®capitulations® and
with "armistices”. A eapitulation, us defined in the 7. 8. Army
Manual FM27-10 (1940) Section 244, "is an agreement entered
into between commanders of belligerent forees for the surrender
. of & bedy of troeps, a fortress, or other defended loeality, or
of & district of the theater of operations.” It is cleer from
this definition, as from Article XXXV of the regulstions annexed
to the Pourth Hagne Convention, that & capitulstion is & eon-
Wmnlmumi,mdthatitumnmmtlfwn
surrender of & portion only of the eneny forces; it is not used
to refer to the total submigsion of the enemy state. Article
XXV of the Hague Regulations evidently contemplates that a
cepitulation will contain reeiproecal obligstions since it says
they must be "serupulously observed by both parties. The
capitulations of Sentiago and of Manila in 1898 are typleal., *

1 TH 27-251 (1944) Appendix D and E.
SECRET o2~
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§. Ain ermictice 2iso is a contractusl mrrangement;
Article XXXIX of the Hague Convention refers to "the eontracting
perties," to en arvistice. Fi 27-10, Section 251, scys that an
armistice should if possible *be egreed upon in writing snd duly
ratified....¥ Section 253 of the same Manual stiates thet “An -
nm-uunui‘uwunaatqmpm;uuwm
suspengion of military operations to the extent sgreed upon by
the parties.” A j.nlnutuo nay, like 2 capitulation, provide
for the surroender of gpeecified arms, ships, bodies of troops or
the like, as was done in the Armistice of November 11, 1918
between the Allies =nd Germeny, snd in the armistice of June 22,
1940 betwoen Franee and Germany. ° No case has been found in
which an sreistice arremged for the complete und uneonditional
surrender or submission of o defeated power. There is no resson
in prineciple why an armistiee shouid mot arrange for the sur-
render of all the arms and sll the ships and all the fortresses
and all the troops of the defeated Power. It would remain true

that by its very nature an armistice is an agreement providing for

& temporsry, interim condition involving eertsin specified
suspensions of hoetilicies snd looking forward to the eonclusion
of « treaty of pesce. By virtus of the feet that it is iteelf
& eontrectual arrengement it recogniszes the continued existence
oF e Befented Tobur-asin. Biate WitE capesity 16 soltreck and

| ————.

2 The appropriste sections of the Msmual end of the
Hegue Regulations are printed in Haekworth's Digest of Inter-
national L“’ Vol., VI PP ‘16—‘170

3. Summarised in Hackworth's Digest, Vol. VI pp. 422-426.
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to earry out the terms of a comtraet, and by antieipation of a
later treaty of peace, it implies the continuance of thet status.

6. Uneonditiomal surrender, in the litersl semse of
the term, is identical with what Grotius ealls "pure surrender”,
which he ssys "makes the one who swrrenders » gubjeet, eand
eonfers the sovereign rower en hinm %o whom the swrrender is made.®
He exemplifies his nesning by quoting Publius Cornelius Lentulus
in regerd t¢ the Certhaginisn State st the end of the Second
Punie War:

and s many have done heretofore. We shall then
look inte the mtter, snd 4f we ghall hewe granted
snything o ther they will be grateful to us; (5836)
for they will not be sble to eall it a treaty.

Grotius conoludes that the victor has abselute
power ead fall legal rights 4o do as he pleases with respect to
the vauquizhed bud thut an unlimited use of this right and
power may not Ba wise. Texior, on the other hand, discusses
the prectice ia Romau times of surrender "inte the good faith®

4 De Jure Belli Ae Paeis Libei Tres (1625) Vol. II, pp
825-826 of Translation in Cornegle Classics of Internationsl Law,

-‘-
SECRFY

AP RLEN TN ™" NN K Ty e



of the victor.” He deduces from & musber of histaricsl instences
that there was a sufficientiy established meaning to such a
formuls to impose, in certain cases at least, a legal obligation
on the victor not to exercime the fullness of his power woon
the dofested enemy. h-wldfqdiiiutdmwm
surrendsr when the gituation éf the defecied party was not
utterly hopeless. In other words he seems to contemplate an
iapiied agrecnent whwrsy the surrender was made not in fact
unconditional, but eonditionsl. MHis discuseion clearly implies,
howsver, his agreement with Grotius as to the nature of an
uneonditional purrender,
7. Host of the clder writers and nany of the modesn
onea, recornirze wneonditdon:l surrender us z special situation '
which they usually diseuss in ecommection with the terminction
of war, I% iz what Hershey refers to &z ths "goditdo or un-
 oondittonel surrendar® of the Romn practies.® What 1s in mina
i 2 gitction in which a defent is mo euppleto that there is
no soeasion for negotisting an armistice or other eontractual
urrangsment; the “sfecbed Harty is eithor exviuguished or go
exhausted z5 %o glve vp comblelaly and put himeslf st the merey
of the vietor, This 1s the tyoe of situstion to which Gentili
refars in saying that wars sTe sottled when "eithor the erms of

$ Synopeis of the Law of Nations, (1680), Vel. II, p.
308 of Trensiation in Cuvregie Clsgsies of Inbernationul Law.
Textor relies slzo on Grotiue, op. eit. p. 827,

6 The Essentials of Internstional Publie Law and Organi-
sation (1927) Pe 49,
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the conquered are taken from them, or they are laid down by N
sgreenent, or thhy rey even be thrown doun through discourage- ‘
sent."7 To stete the extreme case hy‘lny of illustration, one
pey imsgine the employment of s gas or other new method of
destruction totally obliterating by death every person in uniform j
or capable of besring srms, together with the destrustion of j
all plsnes, tanks, ships and guns end the razing of all war ; ,;
plants., Representatives of the government of the stete so des- ;
troyed might remsin alive to communicste to the victor the fuet
thut they uneonditionally surrender, thst nsiaﬁam is at an K
ondnnd that the vietor is completely free $¢ do with them and
thoir territory ss he pleases,

8., In less extreme forn perhaps, this iz in fact
whet is weant by the term debeliutlo as that terw is used in
the litersture of internstiomsl law. Aecording to Nys, one of |
the wost eompetent legal historiens ia the field of international
law, the term debellstio comes frow the Latin debellare “where |
are juxtapesed the words 'de' designeting the end end 'bellum'
signifying wer."® It 1s & depellatio when the enemy State is
brought to its destruction and subjugation. "“There are no
longer two states face to fau."’

7 De Jure Belli Libri Tree (1592) Vol. II, p. 360 of
tranglation in Carnegie Clessics of Inmternationsl Law,

8 TLe Droit Internationsl, (1906) Tewe IIT, Ch. IL, pp.
720-721, :

9 Varraes, Les Lois de la Guerrs et La Neutralite, (1906)
Vol. I, De 236.
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So Fauchille says: *The complote submission of one of the

belligerents to the other (debmllstio) puts an end to the wer
by the obliteration of the Politieal! existence of one of the
advergaries. It is 2 State, insofar as 1t ooutiiﬁha a juri-
dicial entity, which disappears, which dies."

© Buis Noremo': identifies debgllatio with “ihe
absolute wibsission of the snquered.® Acololy’® calls it the
'-oo.‘plou subnission or subjection of » belligerent.” Several
writers are at peins to polnt out thut debellstio and m:t
are not identieal, Thus Strupp'? reseris that "Debellatlo must
not be sonfused with conguest of which it is simply the condi-
tion. Conguest alone does mot suffice to ereate this jwridicsl
situstion called debellatio....The will (animus) plus the
possession creates this juridieal situstion. There is necessary
also a morel element, the will (animug) utterly to destroy the
ndnrsnr,'. It is this will, ocoupled with the sctual detention
(Posgessio) of the territory, which crestes the juridiesl
pituation where, by virtue of the norms of publie international
law, the conqueror can anpropricte to himself the enemy country
&nd terminste the war., It is essentlal thel the sovereignty of
the ememy state can no longer be exereised, that the inter-
national legal personality ecavable of seting has disappeared.
A partial conquest of territory does not suffice.*

10 Traite de Droit Internstional Publie, (1921) Vol. II,
Book VI, pp. 10301031,

11 Derecho Internacional Publico, (1941) Vel, III, Pur. All.

12 Tratado de Diveito Imternseionsl Publice (1938) Vol. III, p. 428.
- 13 Elements du Droit Internationel Publie, Universal, Europesn
7 et Amerdcain, Book ITI, Ghapts X, pe 346, (1927).
| SEGRET e .



Usege seems to indicete that the term debellstio
is epplied to a concept which is sharply to be distinguished
from conquest, and also from that which is ealled by many writers
"subjugation®.}4 Subjugation, secording to Oppeuheim, may
"eorrectly be defined as extermination in war of one belligerent
by snother through smmexation of the former's territory after
eonouest, the enemy forces having been ennihilated " ? It may
in fect be popeible," geys Mo,u&o asuthoritstive exponent of
the United States' interpretetion of internstionsl lsw, "for a
belligerent te cccupy the entire domain of ite enemy, and after
having cvercome zll resistence, te destroy itp 1ife en o ctate
and te erpropriste ite territory cs the fruite of vietory.
Pecce »oy cugve se the direct comsequence of the act of swbjupe-
tior, end perhepe be felrly cttributedlo te it, In euch cace
the mumofthemﬁmrhm both ¥ tho nocuisition by
the ernguercr of ‘he right of goverelgriy, snd by the actuel
sutmission to his will of ewory hostflo interast.® Aceloly
supports Oppenheim's view that "the cuiplete sulmiseion or b
jeetion of = belligeccnt {3ebollatlo) ....orosupposes the songuost
of tervitewy bub....vagid wos 50 be confused with it e polnts
out that in World War I, the greatar port of dhe terrltory of
Belgium end of Serbia wers evaquarad by 3he Central Powsrs without

ending the wer sinee here was a9 anaiailation of tae political

14 Phillipson, however, (Termination of War and Traatlass
of Pease (1916; p. 9) treats jebellatio and subjugation as identiesl.

15 International Law, 6th ed. p. 325.
16 Internationa)l Law (1922) Vel. II, p. 823.




existence or exteramination of uhe wrmed foreces of these %two

17
Qowiiries.  Comparabie examples in the current war ars numereuvs,

P T T P L e N

in tihese sibuntions, there is 2 conguess of the territory with-

vub & swrrender of the =zovevelgn of the territory. There night

?
i
]

of course be an abjeet and uncondltlonal suwrrender of a dls-
pirited enemy without the conguest of any baeribary, In ouch
a case however, the eévidence of submigeion end unconditional
subjection %o the will of the vietor wonlid heve to be exiin..
ordinarily elear ip order 4o hova it rppear dhat there wip a
debellatio, 1% ip; hovever, merely e question of proef, The

feot of conyvert of tarritery (snd perheps ite subseguent
ennexation) ie irrefutadle proof e¢f subjugution bud 2ot en ine

horent sgsendinl thersof., Totel sad irromedisbie defest i= the
significant faght, Thus if Germen forees were gimnltanecusly
defaatod on hal? & dozen frunts ouiside of Germeny following

a Jash Jdespersds masgling of all available munpower outside of 1
that ecountry; 47 cach one of the srmies ca ths wseveral fronts
surrendered uneonditionsily to the commander of bhe United
Nutionz fovcoes opposite them; il abt Lhe same time the continuence

pry WFUW TN NS

of the Blows of ovsewhelking air power had completed the des~
trastion of the industrial power of Germeny and finally convinced
the Hazi govermment of the futllity of centimuing the struggle;
and if this were followed by the unconditisnsl surronder of that
governnent, then there wonld exist the fast of total defest even
though no allied goldier had set foot on Gerasn soil. I would

b irremedisble beemuse it is not raszlistically cousoiwble that

17 Tratado de Direito Imternsecional Publieo (1935) Tomo
III, See., 1964.
A e e e (S e - e
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Japan, the only resaining stromg ally of Geraany, could proceed seross

Amtﬂmlﬂmmm- partner. Occupation of the enemy ter-
ritory is therefore not an egsentinl element of total defeat; particvlarly
‘4n the days of sir vower, It is pevhsvs true that before the development
of atr power, it would have been diffieult to estabiish the actuality of
the defeat without ceeusation but thig ias not necessgarily so; it would have
enheneed the #1fficulty rothey than denonstrated the iupossibllity of proof.
9. JIr somoery it mey be peid thed en unconditional surrender

is a total wialding of » defested Power having as ite purpose and as its
result the nlaging of the defested Power in the havds of the vietor with-
out terms or eonditions, not ep & metter of comtract or agreenent, but as
the result of sueh overwvhelmirg dafect o~ %o lesve in the mind of the de-
fested Power wo ehales exeast +o throw himrelf upon the merey of the vietor,

10, The abeenee of modern precedente for unconditionsl surrender
makes 1t ponsible to say thet there ir no traditionsi formule or form for
puch en set, The surrendoring perty must communicnte his conclusion to
the vieter and he s2vy 4o so through sny device, thet is by « perlesentaire
er unday & flag of truce, through = neatral sﬁu-. by radls Wwoedsust, or
ethervige, The congueror would undoubbtedly wish for sssurence bhat the
surrendser wag geauine and somslete and uneonditiomal, He would wish to
gasure himgel? frowm the silitary psoint of view that there wes no Wrickery
involved snd thet an aceentance of the surrender would mot imperil his

-mﬂ
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forces or the success which they had alresdy in fact attalned. He
might wish to meke certain that the surrender would be given effect
by certain definite sctions to be taken by the defented eriy and
its forces. With these points in mind, it would be sppropriate for
the oomewercr to resuire the surrendering perty to formulste the gur-
rende™ in e written dooument whish would be subseribed iu sueh & way
as to bind the State. In appropriate cases it might well be neo-
essary t& have the sigmatures of both the highest clvil or eonsti-
tution-1 authoridy snd the highesi sllilery autbority. Thers i. ue
ress~n why the eondueror should net specify whet signstures he wishes
to have on the inshrument in oréer to be certain that ths set of
purrender is commored in by 211 inflyentisl grouns within the de-
foutcd country, The esngueror wight furthar indieate what speeilic
aetions cn Wa part oFf the Jefented ctate murt be taken if the sur-
rander 12 fo B aceeptad In the ronso that Lithting will ceese. The
econmuercr mighi stimliante thrt the instrmment of wneonditionni sur-
render should e a Wrief Accuzent tastifyiag 4o the feet of total
defest wnl tze [ te's recognition of the faet together with an aek-
noviedgmeat thil full pover now rested in the comqueror %o make
such drsesitio 3P the deferted perty uz vight ceen to the forper
deaireble. Thers =ight be n epecific undertaking by *he swr-
rendering »erty to ds sush thingz or to eomnly with euck ordere
as the songuervs wiikt subsecuently meke knewn. Thersefter, the
sonqueror slisit frea ime o time, us convenient, ismve in the

forn of owrders, nollees, or meclemcbtiuoneg, lugtructions con--

-u-
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cerning the conduct to be required of the defeated Stute and
its inhabitents. It would be equally possible for the congueror
to make kaown &b Uhe oubaet ab luast come of the specific aous
which i: comsidered %o be esasonibinl purts of the surreader wnd
to require mmm sty %0 insorporaute menuvidn of
these aete and plodges o perfors bhes Portawith. in the sbsence
of such intiutmn by the congueror, the smarendering party wight
frame a proposei of its convempinted sctlen to muke ivs surrenuer
effective and Loy such propossl btefore the congueror. The con-
querer might them accept or refset; he wight indicate whatl changes
or additions he desived to have made Defors he vas willing to
accept the surrender.

1l. "hez the document wam in shape satisfactory to
Wumnﬁwu@mﬂaﬂ@tmwm,m
pight far the seke of the reecord make an sopropriate notation
thoreon o the effect thet he had seesvted he surremder, DPut
such & subseription by the congueror is sulte unnegessary. Even
if the accepteuse is noted ugon the instwument of surrender, ®his
wounld not maks ths instrusent a comtract, or, in the terminclogy
of internatiomnl luw, & treaty. As the evidence compiled in
Haokworth's Digest showe, a treaty iz en instrument whioh records
an sgresment between two or more ahtes.n An instrument of
uneonditional surrender such ag has been deseribed is not an

agreenent, in the juridical sense of the term. The conguercr
promises nothing, The swrrendering party mey or nay not smeke &
prouise. In its simplest form, an instrument of surrender i= a

1.. Vol. '. Poe 1-2
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bare recital of a fact — the fact of complete defeat and the

fact of the scknowledgnent of this defeat which places the
mmmnmmeum. The additional
M“ﬂhﬂhhﬂmwmﬁ.‘
mcmwhmmMUﬂWm
Mhdﬂu“ﬁﬂh“ﬁﬂt.
12, Undoubtedly, if the conqueror wishes so to do, he
could have the weonditional surrender embodied in a treaty whieh
uight take either & wmilateral or & Lilateral forme Thus Ayala,
writing in 1501 as Judge Advocate Ueneral of the Spanish Ay
in the Low Countries, refers to a category of treaties "in which
tarms were dictated to the vanguished in war. For since all
mmuumwmmuu—,n
nmmmumuwmmmu
mumumunmumwn Whethey
or not sueh & treaty is imposed upon a defeated enexy, 1t may
be exsoutery or fully executed in farm, In other werds, it may
wn“dhmﬂﬂmcwm
to do or to refrain from doing certain scts after the tresly
enters inte ferce; or it may like seme treaties of cessimn or
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orally. Indeed it is possible in principle and in theory to
contemplate such an extirpation of a defeated nation as might
leave no suthoritative voice to give expression to the fact of
subjection and surrender. A situstion of this kind is not te
be anticipated.

Although an wncenditional surrender nay thus be
embodied in a treaty without altering the fact of total sub-
mission or the legal consequences of such submisaion, such a
treaty would have to be dresm with great care to avoid an un~-
expected and undesired legal result. If the treaty were
carelessly drawn, it might well take effect like the usual
treaty of peace and absord into itself all of the sources of
legal right upon which the victor might thereafter depend.
In other words the victor would lose that unrestricted power
mmmwmmum-m,u
would in place theveof have only such powers as might be
derived from the written instrument. The politiecal complex-
ities of disputed interpretations is one of the obvious circume
stances attendant upon such a situation. Noreover the recog-
nition of the defeated enemy as a contracting party might be
misinterpreted to constitute a denial of that complete des-
truction which the term debellatio envisages. These observa-
tions lead to the conclusion that the situation would be more
clear-cut if the treaty form were wholly avoided and the pro-
cedure suggested in paragraphs 10 and 11 were followeds

ik
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13. The principal issue to be discussed under this heading
is whether an unconditional surrender results in the temina-
tion of the war, and if so whether this is an mtomatic and
necessary result of the surrender or whether it is contingent
upon various factors. This is a legal question, If the war
nay be thus teminated, it is equally important to consider
what the consequences are and whether they are desired. This
is in part a legal and in part a political questiom,

Uie Tt is well established that war may end in one of
three ways:

I "Ry the de facto cessation of hostilities on
oo g oo o g Bl G

II "By the unconditional submission of ome Belli-
gerent to another.

III "By the conclusion of a formal Treaty of Peace
between the Belligerents,”

' The statement quoted is that of Phillimore in effect translating
the words of Heffter, but the same thought is expressed, inter
m.wm.m.muw-n-mu.u;mmu
Hall, Oppenheim, Phillipson, and G, G, Wilson, Bustamente

20, Phillimore, Commentaries Upon Interational Law, (3rd
Ed. 1885) Vel. III, P. 774 Merignhac, Les lois et Coutumes de
1a Guerre sur Terre (1903) pe 323; Nys, le Droit International,

|



SECHET
adds as a "very exceptional" fourth case "the declaration

nade unilaterally Yy some ome of the belligerent parties or by
all of them." This seems to envisage something different from
Strupp's "declaration of unilateral will" which that author seems
to include as part of Phillimore's second categery of uncondi-
mm.umm-mdm
termination which probably illustrates Bustamente's category;
the Joint Resolution of the Congress of the United States of
ay 15, 1920 bringing to a close the state of war between the
mumumwg.nmm-tmm
WQMJ.Wﬁm.&

. 15. It is wmecessary to deal here with Fhillimore's
first category of de facto cessation of hostilities, which as

25
several writers have pointed out, is rate and unsatisfactory.

(1906) vel. IIX p.m;mmummahm
Terrestre (1901) p. 2615 W. E. Hall, International (4th ed.)
o 579 A3, Hall, Qutline of Inteational Le, (msh.m
mmm(nﬂu.nﬁ 322; Phillipson,
Termination of War and Treaties of Feace 1913);.3;"13-,
M#m*m,hxoﬁ

21, "¥anual de Derecho Imtermacional Publice" 2nd ld.,
p. 603, 1942,

22. "Elements du Droit International Publie, Mv-rul,
Suropeen et Americain," Book 3 - Chap. X, p. 3k7, 1927.

n- International !.’ Yol. II, (m, ’0

2. lauterpacht, without dissent, calls attention te
Hyde's fourth in a note to the Sixth edition of Oppen-—
heims Vol. II, pPe. note.

25. See especially Fhillipson, Temination of War and
Treaties of Feace, pp. 3 £ff,, and W, E. Hall op. cit, p. 586,

-u-
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It is also outside the scope of this paper to deal with treaties
of peace, MNost writers who deal with the subjeet make the un-
debatable statement thet this is the most usual mthod in modern times
for the conclusion of war, The peint to be borne in mind, however,
is the unanimity or at least broad prevalence of the view that a
peace treaty is mot the only means of ending war, Itl.ll.ﬂ-dy“
been noted that 4t is possible to think of unconditional submission
or surrender being incorporated in a treety and that it may them be the
treaty which brings the war to a conclusien,
16, The point requiring sttemtion here is that reised

in Phillimore's second category, mccording to which a war may
be terminated by "unconditiomal submission,” The purpose here
1nowmmmnﬁuummmm
concerning debellatie, by further examination of the mature of
the act which according to the authorities brings about the
termination of the war,

17, It is believed to be sound as stated by Hyde,
Strupp, and Halleck that to effect the termination of the war,
by what they deseribe as subjugation, there must be & coincidence
of a factual situationm and an intent, The requisite factusl
situation is that vhich hes already been described as comsti-
tuting = debellstip. The requisite m&tlu-y be examined,

26, Cf, in addition to other writers cited, Manuel
Gonzales~Hontoria y Fernande: lLedreda, "Tratado de Derecho
Internacional h‘hlho. Part II, p, 252, 1930,

EECRET
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It was natural for the writers thinking in terms of such cases

as the Prussians snnexations of 1866, and the British absorption
of the Boer Republics, %o stress the ammexation of the enemy
mwuummmmormmm.w It

is true also of those earlier writers who stress the total
muwummuosnumm..anw

on anslysis, however, that this element of annexation of the terri-
tory of the defeated eneny is referred to more as proof of the

intent to extinguish the defeated enemy state than as a separate
29
factuel condition which must be established for its own sake.

Certainly there can be no clearer proof of em intent to extinguish -
a state which has been defeated in war than to annex it and
absorb it into the body of the vietors The international jurists
who have analyzed the gitustion nevertheless seem to have in
mind as the ultimate recuisite, & clear intention on the part
of the vietor so to act as to meke impossible the recrudescence
of hostilities, There is a constant undercurrent of effort to
keep the case of subjugation clear from that of occupation since
2T« BSee, 8.8y Nys, "Le Droit Intermation", Tome III, p.
721, for referemce tc the ubsorption of Hanover, Hesse, Nassau
and Francfort, longuet, op. cit, p. 261 cites also the French

acquisition of Madagascar, See other case in Buis Moreno,
ops ¢it., sec,. 411; Accioly ope cit. sece 19“’ Fauchille op.

cit. seec. lm.

28, E.G. Rachel, "Dissertations on the Law of Nature and of
Nations,® (1676) Vol. II, Seet, II, Carmegie Classice of Inter-
netional Law and Centili, "De Jure Belli Libri Tres", Vel. II,

pe 308, 1933.
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the basie eharacteristie of belligerent occupation from which
flows wuch of the abundent law on the subject, is precariousness.
As Strupp says in the passage already guoted, the essential thing
is that "the sovereignty of the enemy state can no longer be
exereised, that the international legal personality capable of
aoting, has disa peared." For this reason he requires evidence
" of the will (animug) utterly to destroy the adversary,

nlm'amdﬁnnpmm.w
or unconditional surrender, is a separate category from conquest
and eppropriation of territory, It could not be denied by the
logic of the position of Strupp or those who take a comparable
view, that the vietor, having utterly destroyed his adversary,
might thersafter, scting from motives of liberality or merely
from a keen sense of ultimate political ruut-l.u’:mly grant
to the defeated enemy a new life in the same or other frontiers
or under whatever conditions seemed wise, These are political,
nntjurtd:lulmum. The emphasis whiech is placed upon
them by the writers is due to the fact thab they sre frequently
confronted with the necessity of treating the subject of cone
gquest or subjugetion az a means of sequisition of territery or

30. Feilchenfeld, Intermational Economie Law of Belligerent
Oseupation, (1942) pe II.

31. Cf, Ruls Moreno's invocation of the strength of the
feelings of irredentism and nationslism and the history of Poland,
ope cit. sec. 411, Vattel, op. eit. p. 311 remarking that "“in
this case, 23 in every other, good policy is in complete accord

with humane treatment,” quotes with udmiration the reply whiech
was made to the Romans by the smbassador from Privernum. In the
mumm-u«rnsummmm,-u"mw,
what reliance can we place upon peace you agk of us?" The
ambassador replied; "If you grant us peace upen fair terms, it
will be certain and perpetual; if upon unfair terms it will not

last
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thereafter as invelving the problem of state succession which
inheres in a situation where one state is extinguished and another
mcadltoit.nhnmhlndmhm.hhm
separable. The problem here under discussion is the termination
of war, not the soundness of title (sovereignty) acquired by
congquest plus annexation or subjugation., There does not appear
to be any inherent reason why the elements of subjugation which
are invoked as bringing a war to an end need to be coupled with
problems of succession to territory in order to deal adeguately
with the question of termination of war, Faced by a sorry
plethora of historical precedents in which victors have been
only too eager to absorb or partition defeated states, writers
on international law have not felt impelled generally teo deal
with the situation where the vietor has had the intelligence to
deal justly with a helpless enemy which had unconditionally
surrendered, "Now in every victory, if the comgueror waives
any of his rights over the conquered,.....this is a matter of
grece and not of obligation under the law of nations, &s
Alexander the Great said in his own case to the ambassadors of
n.m....-”ztwb-r-pumm,mtmm
precedents which have had & distinet influence in developing
the thought of the writers on international law and hence on
that law itself, clearly recogmize the possibility from a
juridical point of view that the vietor may not exereise his
mrighutothomn.u

32, Interalia Stockton, Outlines of Internatiomal Law
(191‘) sece 57.

33, (Textor, op. cit. p. 307.)
34« Gentili, op. eit. pe 353,

o
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18. Accordingly the element of will (apimus) which must be
present with the fact of unconditional surremder in order to
terminate the war, is the clear intemt of the victor to pro-
ceed from that moment, not as a belligerent prepared to negotiate
or even to impose a treaty of peace, but as one possessing by
virtue of the swrrender, the right to dispose of the vanquished
a8 he pleases without reference to those rights and powers which
flow from and inhere in the status of belligerent.

19. The refusal of the vietor to exercise his right to annex
the territories of the defeated state may meke it more difficult
to conelude that the war was terminated, but it interposes no
absolute legel obstacle. It might occur, as so frequemntly it
does in legal situations, that the eventual determination concerning
the date of the end of the war would not be made until some time
subsequent to the tender and receipt of the unconditional surrender.
At that subsequent time it might well be relevant to congider the
conduct of the victor after the surrender, If he proceeded forthwith
to invoke in occupied territory the powers of a belligerent occupant
under the Fourth Hague Convention, if he treated the surrendered
;ninnrth-owuprimotnr,”uhwh
negotiate a peace treaty, there would be evidenmce that there was
mmaumswmmmuuq\.

Mueh might be deduced alsc from the form or terms
in vhich a surrender document is received or "accepted,” If it
is couched in the langusge of contraet, particularly of em
executory contract, this is evidence of the recognition of the

35, Lawremce, op. ¢it. p. 569,
- m -
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contimuance of the enemy as a power with capacity to contract
and suggests strongly the analogy of an armistice which is a
prelude to a peace treaty. OUne might therefore say that the
surrender did not end the war, If, however, the victor proceeds
after the surrender to deal with a defeated enemy as one having
the right of total suecession (whether or not that right is
exercised); if it no longar assete against states which were
neutral in the war the rights of a belligerent (although it may
be privileged under international law to exsrcise other rights
of a special character); if it announces the arrangements under
whigh the defeated state will resume its life, as a unilateral
rather than as a bilateral proposition; then one may be led to
mlﬂ-ﬁatmmhonagmﬁmdabelhuomdmw
tion of the state of war will be dated from the date of the
surrender, |

20, It is clear from the consliderations set forth in the
preceding paragraphs that there may be & surrender which does not
result in a debellatio ar termination of the war. Mamy
historical examples of armistices could be cited in this con-
nection, The Armistice of November 11, 1915, for example,
constituted a ylelding or surrender of Germany, but it was
definitely conditional upon the terms set forth in it. It did
not terminate the war but constituted merely the first step in
which was essentially a negotiated peace despite the short shrift
given the views of the CGerman representatives.

21, It is apparent that no difficulty is iavolved in
securing the result that even an unconditional surrender would

- 8
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not bring the war to an end. The difficulty is rather in the
reverse case where it is desired to demonstrate the required
intent (animus) without going to the extreme of extinguishing
Germany as a State. The simplest and clearest course of conduct
would involve a statement at the time of the receipt of the une
conditionsl surrender of the enemy that the state of war would
continue, Irmhmhznm&u,umtmum
ﬂntﬁlmmdeIMhmmtw
tion of the territory of Germany pending their unilateral
decision concerning the future of Germany, and with a view to
ensuring the compliance of the German people with the terms
set forth in the surrender.

22, The fact that the victor is a group of powers
rather than a single State, does not affect the situation
Juridically from the standpoint of the termination of the war,
Naturally as Textor says: "And what about allles? Must the
spoils of vietory be shared with them? I think so, if the
alliance be on equal terns and the vietory have besn ebtained
by the joint forces." The only real difficulty invelved in the
cage of Allies as common recipients of an unconditional surrender
is one resulting when the defeated state is extinguished and the
allies become joint successors to it, The ensuing legal complexities
would be great but are not within the scope of this
memorandun.

23, As indicated already in this memorandum, having
determined that it lies within the power of the victorious State

-
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or States to have an unconditional surrender result or not
result in the termination of the war, it remains a question of
policy to dstermine whether or not it is desived to bring about
one or tha other results These questions of pelicy are outside
the scope of this memerandum but attention may be drawn hriefly
to exanples of the potential congequences which should he
analyzed:
Ae From the international point of view; ==
i. That would be the effect on our relations

ii, Undor Article 75 of the Gemeva Conveontion of

ive If the war is teraminated, do the tions
annexed to the Fourta !lague Convention relse
occupled territories cease to apply

they do, wiat gencral gtride of eonduct
is %o be in force for the arwies of all the

allies wao may partisipate in the oecupation?

Be From the domestic Americen point of viewy ==

ie Under American econstitationzl law, ig the
mummumm_intm

in general or under statutes of a2 termina=
tion of war?

-3
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iii, In partigular what would be the consequences
with respect to eneny alien property and
trading with the enemy if the war were
terminated by a debellatio instead of by
the more usual trea ?

-thw
SECRET



CORNRFIDENTIAL

27 December 19LL.
MEMOANDUM FOR MR. MeCLOY:
Subject: Comments on Mr. Dorr's Memorandum on War Criminsls.

1, I have read with interest Wr. Dorr's memorandum of 7 December
commenting on my suggestion regarding the effect of the Xellogg Fact on
International Law in relation to the punishment of Hitler for his acts
of aggression.

2. His first point is that there is a distinction between the
Budapest Resolutions of the International Law Association, te the effect
that the Kellogg Pact relieves a neutral of its obligations towards an
aggressor, and my contention that therefore it also relieves a victim of
aggression of its obligations. His argument is that the Budapest Resolu-
tions are based on the theory that a violator of the Pact, by viclating
his obligstion not to go to war "relieves the other signatories of certain
correlative obligations -- even to the extent of permitting it to send its
armed forces into battle with those of the violator though it has no
other grievance®, 1 am not aware that the obligations of a neutral towards
a lawful belligerent stand on any different footing tham the obligations
of one belligerent towards another. The neutral must accord the belliger-
mtowhhriﬂtts.andabdlimmmmbommrnt cer-
tain other rights, such as, to treat its soldiers and leaders as lawful
belligerents and not as commen bandits. These obligations all stem from
International Law, and hence would seem to be of idemtical force and
suthority in relation to a neutral as to a belligerent. If a vieolation
of the Kellogg Pact relieves a signatory of its obligations towards the
violator as @ neutral, I can see no reason why it does not likewise relieve
it of its obligations as a belligerent.

3. Mr. Dorr's remaining points raise the real issue in this dis-
cussion: He queries whether it was contemplated by the signatories of the
Kellogg Fact that the consequences which I suggest should flow from 1%,
and whether therefore, particularly in the absence of specified sanctions,
the act can now be held to have had such consequences. But the same argu-

utummm“'ma,mmwwntmm
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lawyers of the Jessup-iiyde-Borchard Sehool, to the Dudapest Resolutions,
with which they disagree on the very grounds raised by Mr. Dorr.

Lhe  These arguments may well support the proposition that it would
be improper to punish Hitler for a viclation of the Fact. But that is not
what is here proposed. The present proposal is based simply on the pro-
mmmmmmnum“mgﬂdtm,tutthu
effect must have been to make a war of aggression unlawful, and that certain
Muuw-mtmuMﬁltm.utmmwot
International Lawe.

5. Thus the real guestion posed by Mr. Dorr, and in fact the real
question involved in this entire subject, is whether, because the Kellogg
Pact did not prescribe specific “sanctions", or because there is no evi~
dence that the legal consequences now sought to be drawn from it were fore-
m,wmmewwmmcsmmmwwxuumum,
we must write off the ‘act as having accomplished nothing at all.

6. The views advanced by Mr. Dorr are similar to those contained in
the informal JAC memorandum. They are alse similar to the views expressed
to me on this subject by Dr. Philip Jessup of Columbia law School, who ul'it.u
me that a mumber of other eminent writers on International law, such as
Borchard, Hyde, etc., agree with him, that the Budapest Resclutions are wrong,
although he mts a number of other professors of International law, such as
mmymonmcuummm.h-m,mmmmunnmw
vocated. I think it is fair to state that ¥r, Dorr's view is in accordance
uﬁﬂtﬁmmmm.lWﬂmofmmamml
law, and T think it is pertinent therefore to consider how mich weight should
be given to their views.

7. In considering the problem from this angle, we must bear in mind
that what they call "international law" is mot “law" in the ordinary
sense at all. mc.uummmnuaamw-wmmw
of their views as to what is a lawful war or what are the rights of one
belligerent towards another in such a manner as to make its decision
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binding upon the belligerents. The cnly way in which their views ever
come to & Court Test is in an action for damages alleged to have been
sustained by a private owner of property in the course of the war, at

the hands of a belligerent. It is probably because of the very narrow-
ness of this field that the only consequences which these professors as~
eribe to the many attempts to outlaw war is in relation to claims for
damage to person or propertys They concede for instance that injury

to property by a violator of the Kellogg Pact might give rise to a claim
for damages which would not exist prior to that Pact. But they deny that
ﬁcMmm.memummmﬁmMIM
it.

8. To effect a change in International Law binding upon nations,
they maintain that all of the consequences of the change must be spelled
out and agreed to in the treaty creating the change. I have not had an
oppertunity for exhaustive research, but so far as I am aware this view is
not supported by any Court decisions —- certainly not by any decisions
dealing with the rights of belligerents inter se se. It is interesting
to note in passing, however, that although no sanctions are provided for
violations of Hague Convention III, its provisions are generally accepted
as binding.

9« Their view is based upon what t hey call the International
legal System: that is to say, upon a system built up largely by their own
and their predecessors' writings, which they would now probably say had
become the "accepted cusiom and usage of nations". I suggestthat we
have a perfect right $0 re-examine the basis of their rules and to consider
whether "the custom and usage of nations" has not perhaps been changed
very fundamentally by the treaties and resolutions adopted during the
past 20 years, evem though those documents may be lacking in certain ele-
ments deemed necessary for the creation of a punishable "war crime", AS
already pointed out, we would not be alone in taking such a view,

10, For, as stated above, there is another school of thought, st
least among certain professors of International Law, and the members of




- b=

the International Law Assoclatiom, which holds that the Resolutions of the
nwﬁauﬂhdmmdkmu,leofawuﬁmh
be an International eriue, the resolutions of the Pan-American Conference
hmomdfm,mmomuMManmin
International lLaw.

1. ‘cmm,mum-mmummw.um
mm-mym-dmmmmxnmtmmmmuu
awunenwurmo,mlm.l. All & nation had to do was to go %o
nr,m'mutltomldmﬁw.mditmamddﬁomd
a lawful belligerent. Ittuml;buumt.rmpudhrastato,r
mmmmmm«-ornsm..mm-mum-. As a result
dmlutm,mumrmndnmmﬂhaﬁmld
anw.mmnmummﬁmm-wmrm
and comtinual efforts to change it The outstanding attempts to implement
ﬁhmhmmmﬁOMrmmmlm&ﬂylbm
referred to. Mqttuuutluhcthunuhdlawthﬁthmutm
wc-mmaulwwtmiu,mmocmwmrdnmm
Mhavomm,ormm.rnmm&omnbudﬂu
that, because they constituted the integration and expression of the unani=-
moptnonofmwntmdw“wmmﬂ-'hwn-
udmw.mqnutmmzwth-wummwam-
of civilized natdonsw — or putting it baldly, whether we shall take the
mdmm#mnammmummuy-hattwm;tutam
o!awuuonummgcmtnl.

i%. nnumttmwdm,thuombontthdnmmtn
MMamum&mmuu-ﬁcMwﬂwwh
W,M.mnummw. The only one hitherto
uMﬂinrd&tmuthlﬂd&tlum. This has been
mmw.mdmtw,u-mmumwnmm-.
Mmmﬁnmmm;uhmhretndtolswww
officials of this goverment. waarownﬁmtdﬂthm&lrmm
mmwwwmn-naum. The question
uw-mtom-uwhekitforfurmmnnoqw

do not agree with us.
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13 1 do not see how we can be accused of "legal legermemain® if we
say that the Kellogg Pact meant what it said. It will not be the first
time that a signatory of a formal legal document has found himself con-
fronted with conseguences vhich he had not foreseen, and I think it is
most improper to insist, as many lawyers do, that to point out these con-
sequences after the act smacks of "ex post facto" or of changing the law
to suit our purpcses. Many taxpayers who had thought, on the advice of
eminent council, that certain transactions were exempt under certain tax-
ing statutes, have been compelled to pay the tax, and many a criminal has
attempted to establisa that he had a legal defense for his crime, which
the Court, after the event, held not to have been a valid defense.

1. I @estion whether it is realistic to attempt to pretend that
International Law can be dealt with with the same legalistie approach as
ordinary law. However, as our legal International lawyer friends insist
upon taking that approach, I see no reason why they should not play that
game in accordance with the generally accepted rules; if a contracting
party is found, even though innocently, to have vioclated his contract be-
cause he did not understand its full implications and is faced with the
consequences of his acts, he should not be permitted to cry that some cne
is changing the law on hime

15. In considering what position the U. S, should take on this very
fundamental and important issue, we must bear in mind that this country has
been a leader in the struggle to outlaw wars of aggression for a long time,.
and that we were the principal instigators of the Kellogg Pact itself. For
this country to now take the position that because of what the public will
consider legalistic abra-ca-dabra, our own Pact is a meaningless scrap of
paper, would, as pointed out by the informal JAC memorandum, discredit us
with the public, and would at the same time strike a devastating blow against
the attempts of this country to cutlaw wars of aggression. For what confi~-
dence would the public have in any future attempt to stop up the "rat-holes"
in the present treaties which worry some lawyers, if the plain language
of those treaties were held to be meaningless,
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16. momrotﬂntmldb-nl.dotthomnlhthathum
erystal clear and that professors of fnternational Law are divided in their
opinion on it. Certainly a respectable legal argument can be made to sus-
tain the proposal, It would seem therefore to come down largely to a
question of policy.

17s Considering the relstive advantages and disadvantages of the propes ed
course, the answer at least from sn American standpoint seems fairly clear.
Une of the great difficulties in the struggle for peace has been the tra-
diticnal theory of Imternational law that all wars were lawful = 2 theory
which necessarily leads to the conclusion that all treaties "guaranteeingn
peace, etc., are mere scrape of paper, This philosophy is to a large part
mmmm-m“mﬁ»umuawm
is a noble and patriotic enterprise. Attepts to change this basic concept
by international agreement defining a "just® and an "unjust war", or of
defining an "aggressor" have gotten ue nowhere, and probsbly never will —
it is too difficult to ge! agreement on a definition,

18. m%mnwn;mnunomnm.mm
taken and established that all wers are unlawful, unless justified by actual
self defsnse. Hemiclide is presumably a crime unless justified by self de-
fense or soue other legal justifications. So also, if the above proposal is
accepted, ﬂlmaﬂubommmod- As stated by lé'. Kellogg,
the only justification under the Kellogg Fact would be that a war was waged
in defense of territory against invasion, Unless justifiable on that ground,
people would have no more right to kill other people when dressed in uniform
and representing a "state" than they would have as ordimary private individuals.

15. "hat harm could come from such & rule of International law to any
peace~loving nation?

20. Concededly it is & drastic and revolutionary change in International
hﬂ,htnhnbmmbohingnhmtmtmfﬂmﬂm.
Here is our chance. Den't let it slip by. Certainly we should not let
wndmbomaﬁditmdmhmumdmm
validity and ne enforceability.



-y e

21, uummmummmmmmtw
mmdwmuﬂ,ummwmwﬂdmcmth&twu
sﬁmmmmm,wuﬂddmhm&qmmudmimryﬂ
(meamhudmbymwunuﬂmbymmmm
l?—louruﬂngmhuuotrulnorhmmo.)

22, n.nm-uontm-mmtumwm.pm
hyIumum;Matahwdauiamwaﬁc
existing legality of war until another world conflict. Vhy wait until
the next war to try and outlaw wer? Let's do it now, while we have the

opprotunity,

Wi, C. CHANLER,
Colonel

s GBC.
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DRAFT

MEMORANDUM :
Subject: OCsn Hitler and the Nasi Leadership de Punished
for Their Aets of Lewless Aggression, thus
Iuplementing the Kelloge Pact and Outlawing
Vars of Aggression?

1. At the time of Hitler's various acts of ageression against
his peaceful neighbors, they were universally denounced as lawless by the
non-axis world and it was frequently said that if captured Hitler and
u:uummmhprmtu trizl and punished for these acts =s
common bandits, To th -Mﬁu of the predblem, euch a course
seemed %o present possibdilities of real progress along the difficult road
toward world pesce; for it would establish once and _!or all the principle
for vhigh American statesmen have long striven, that armed aggression is
a crime. :

2. But now that the time for punishment draws near, this thought
seem¢ %o have been largely sbendoned. In part, this is the natural result
of Hitler's barbarie acts of wholesale murder, his destrustion of towns,
ete. Tiret emphasis is placed on punishing these acts, which, more than
anything elee have shocked the conscience of mankind, This is as it showld
be, and the pending proposal to prepare charges im the mature of con-
spiracy indictments for this purpose appears to present a thoroughly sound
method for its accomplishment. But could we not add either as & part of
the general comspiracy charge, or as a separate and additional count, &
charge that the defendants conspired to and did direct armed forces unlaw-
fully to enter the borders of peaceful neighboring states and ki1l all
people therein who opposed them? |

3. It has been sald that there would be no legal bdasis for such
& charget that 1% is unprecedented to attempt to hold either the hesds of
state or the genersls of armies criminelly gullty for lawful scts of war;
that the only basis for their punishment would be to prove that they had
violated or were responsidle for viclation of the laws of war., But such
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objections are bdased upon the traditional theory of International Law
that war is a legitimate instrument of national poliey, a theory which,
thanks largely to the efforts of the U.8.A., has nowv been universally
repudiated.
4. As Nr. Stimeon, Secretary of War, said in the course of his
testimony before the House Committee on Foreign Affairs, on January 16,
1941, in support of the Proposed Lend-Lease Bill:
"This country was one of the authors of one of the
greatest ghanges in International Law that has eve
taken place, when i1t was in 1926 and 1927 and 1928
the initiator of what has Deen called the 'Fact of
Paris or the Kellogg-Briand Pact.'" *

By that Pact, all civilized nations, including Germany, Japan and their

satellites, solemnly agreed to "condemn recourse to war for the selution

r

of international controversies, and renounce it as an instrument of
national policy in their relations with one another"; and in Article II
they further "sgree that the settlement or solution of all disputes or
conflicts of whatever nature or origin they may be which may arise among
them, shell never be sought except by pacific means®,

5. The great change in International lLaw to which Mr. Stimson re-
ferred is that one of the legal consequences of that Pact is to deprive
a nation vhich violates it of ite traditional rights as a lawful belligerent
towarde neutrals. In support of this proposition Mr. Stimson cited the
resolutions adopted by the International lLaw Association at its meeting in
Budapest on September 10, 1934, reading in part as follows:

"(2) A signatory State which threatens to resort to armed

force for the solution of an intermationsl dispute or con-
fliet is guilty of a vioclation of the Pact.

» . - » -

* GStatement of Hon Henry L. Stimson, Secretary of War, Hearings before the
House Committee on Foreign Affsirs, 77th Congress, lat Session on H. Res.
1776, pages 103-5,
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"(4) In the event of a violation of the Pact by a resort to
armed foree or war by one signatory State against another,
the other States may, without thereby committing & breach of
the Pact or of any rule of Internationsl Lew, do all or any
of the following things:

“(a) Refuse %c simit the exercise by the State

violating the Pact of belligerent rights, such

as visit and search, blockade, eote.

#(b) Decline to observe towards the State violating

the Pact the duties prescribed by International Law,

apart from the Faot, for = neutrsl in relation %o a

belligerent;

"(e) Supply the State attacked with financial or
material assistance, including munitions of war;

"(d) Assist with armed forces the State attagked." *

6. If the Kellogg Pact, by outlawing war as an instrument of mational
poliey, deprives a violator of that Pact of his righis as a lawful bellig-
erent towards neutrals, surely it must follow that it likewise deprives
him of the same protection towards the victims of his aggression. 1f
this 1s so, then armed forces of a signatory state which enter the terri-
tory of a neighboring signetory State and commit depredations therein
stand on no better footing than a band of guerillas who under established
International Law are not emtitled to bs treated as lawful belligerents.

7. To give am illustration: when Penche Villa entered the U, S.
unlawfully in 1915-16, he was concededly a bandit. True he éid notcome
as & representative of Mexico; on the contrary, Mexico had repudiated him.
Yow if Mexico had recognized Vills as one of her generals, and had not
repudiated him, under International Law as 1% them stood his acte wounld
bave been lawful acts of war and Villa and his bend would have been entitled
to all the protection of the laws of war and of course, another consequence
would have been that a state of war between the U, 9, and Mexico would
have existed. But today, under the Kellogg Pact, neither recognition by
Mexico, nor even a formal declaration of war would legalise such armed
aggression, unless the United States itself had first attacked Mexico.

For such a declaration of war would itself be unlawful, and socguld not

legalize any acts done under it.

* Internationsl Lew Ass'n., 38 Reports (1936) 66, 67. CONF IDANTIAL
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8. It thus follows that armed aggression is unlawful and that
acts of aggression camnot de defended as lawful acts of war. If this
be sound, then all hostile sctions of the Axis armies are war crimes and
could be punished as such by any Allied military tridunal, whether or
not the acts would constitute violations of the laws of war if committed
by a lawful belligerent. Thus, a count in the proposed conspiracy indict-
ment charging all acts of the Axis Armies as constituting war crimes
would seem logically to be tenable.

9. However, it may bde that this is too drastic a step to bde taken
at the present time. Objection would be raised, for example, that England
and France declared war on Germany over the invasion of Poland and that
thereafter Germany was lawfully at war with Ingland and France. While
these declarations of war are entirely consistent with the theory of
the Kellogg Pact, (See Paragraph 4 (@) of the Pudapest Resolutions Supre)
umtin.‘l.ou. confusing and unnecessary collateral issues might be raised.

10. It vould seem that perhaps the most effective way to raise this
issue would be to follow the course laid down in the Moscow Declaration.
Let us assume that, relying uwpon that declaration, Czechoslovekia or Poland,
let us say, or both together, should demand that Hitler and his associates
be delivered to them for trial on the charge that they had directed forces
under their command to unlawfully enter their territory by foree of arms,
killing all citizens who stood in their way, ete., in violation of the
domestic eriminal law of Poland and Cgechoslovakia.

11. It must be observed that under this procedure it would not be
proposed to punish Hitler and his associates for violation of the Xellogg
Peet as such, nor for violation of any prineiple of International Law.

They would be charged with violation of the domestic criminal law of the
countries invaded,

12. The VYar Crimes Commission, or a special tridunal established for
such purposes by the United Nations, would then be squarely feced with the
question whether or not the Kellogg Pact in fact outlawed = war of sggression.
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Presumably, the tridunal would hold hearings in the nature of an extra-
dition procedure. The complaining mations would recite the Kellogg Faet,
the Munich Pact, the 1934 Ten-Year Guaranty of Peace between Germany and
Foland, and would allege = conspiracy to unlawfuvlly enter upon and destroy
the existence of Foland and Czechoslovakia and kill any persons therein
vho might resist, and the aetual carrying out of such conspiracy for the
purpose of conquering the world, ete.

13. After hearing Hitler's defense which would no doubt be based
primerily on the proposition that the sets charged were lawful acts of
war, the tridunal could quite properly hold that the defense is not valid
because the defendants having violated the Kelloggz Pact are nov lawful
belligerents. To hold otherwise would be to hold the Pact meaningless.

4. Vhat other defense could Hitler Present? He would no doubt
point out that most of the signatories to the Kellogg Pact, including the
United States, either by specific reservation or by collatersl formal
statements, have Saken the position that the Kellogg Pact does not pro-
hibit a defensive war, and would then seek to prove that his aggressions
were in fact necessary to the defense of Germany.

15. This would raise a question of fact for the Court to determine
and it would seem that if ever a case was presented to a Court in which
sufficient facts existed to sustain a charge of aggression, this is it.
If properly presented, the Court should have mo difficulty in diemissing
such & defense as sham,

So far as Hitler's argument that war wae necessary to correct
the "Orime of Versailles" and gain the "Lebensraum", necessary to
Germany's existence, the answer is that these are the very issues of
"National Poliecy" which under the Kellogg Fact must be settled by peace-
ful means. The exception permitting defensive war should be limited to
& defense against actual or undeniadly imminent armed aggression. Other-
wise, the pact 1s meaningless. _

16. Thue, we would have a judicial interpretation of the Xellogg

Fagt to the effect that any person or group of persons who engage in
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such a course of conduct as that followed by the Nagzis in connection with
the present war are violators of the Pact and as such are common crimi-
nals, not subject to the protection accorded to a lawful belligerent by
International Law. BSurely this would be a most beneficial and useful step
in the difficult peth towards the elimimstion of war., While it may not of
iteelf deter a future Hitler, it would certainly make it more difficult for
him to persuade his people that he was leading them in a lawful and noble
enterprise and it would make 1t much easier to unite the peace~loving
nations in opposition to him.

17. But the greatest advantage of the proposal would be that 1t
would get around the great stumbling block which has stymied all previous
attempts %o outlaw wars of aggression: the difficulty of defining an "aggressor"
in a formal treaty. If the definition is broad enough it is always feared
that it might prevent a war entered into in good falth purely for the pur-
poses of defense against imminent aggression. As soon as reservations are
proposed to meet this difficulty it becomes apparent that any aggressor
can easily get around the treaty. But by the procedure here proposed
all this would be avoided. There would be no need of entering into any
new treaty. Ve would simply have a Judicial determination analogous %o a
common law precedent to the effect that the facts presented by Hitler's
course of conduct constitute a violation of the Kellogg Pact and deprive
him and his followers of the protection of International Law.

This would not constitute such a precedent, for example, as to
um:-:nﬂmhmd!un_fcrmlorhfmo against an
eneny threatening armed attack. It would, however, put wpon a nation
econtemplating such & war the burden of being certain that 1% could establish
its good faith before sn international tridunal. This should not deter
the U,5.A, =~ it has always been our view that we should not go to war
unless actually attacked. Nor should it bhe unacceptable to France, who
originally proposed the Kellogg-Brisnd Paet, nor to China, nor to any of

the smaller nations. The U.5,8.R, led all nations of the world in 1ts

efforts to outlaw war during the past 20 years and there is no reasen
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to suppose that its policy has changed. The British Foreign Office

might be disturbed by the procedure. By the nature of her far-flung

Smpire, Grest Britain is mede acutely conscious of the advantage of the
"mailed fist" in its preservation and control. On the other hand, it is
very probable that in a public debate the British public would strongly
support this propesal, and would not support a government which refused
to swport a prineiple outlawing war, on the ground that war might be ,

advantageous to the Eapire.
18. An incidentel advantage of the proposal is that an indict-

ment of Hitler and his associntes on sueh charges as those here suggested
should lnh their extradition possible from even the most squeamish
nation in which they might take refuge.

19. As to procedure: the particulsr proposal of = demand by i
Poland or Czechoslovakia is suggested becsuse it seems to present the |
simplest test case. Unnecessary complicating collateral issues are avoided ]
and the issue is simply and squarely presented. On the other hand, there i
would probably be serious objection to actuslly turning over Hitler and ]
the lazi leaders to Poland or Ozechoslovakia for $rial and punishment under l
their domestic criminal law. This could be aveided dy providing in the }
decision that they would not be turned over until after the War Crimes ’
Commission was through with them. They could them be first tried under
the general conspiracy indictment.

2. Ixcept for the danger of bdeclouding the issue with collateral
questions, the most satisfactory procedure would be to add a count for
unlavfully entering the peaceful neighboring countries, ete., to the
pending conspiracy indictment. The danger of beclouding the issue might
be avoided by combining the two procedures: WFirst, a decision in a2
hearing on a demand from Poland or Cgzechoslovakia. The issue would then
become "stare decisis" when the question arose at the general conspiracy
trial and collateral complications might thus be avoided.

21. It has also been suggested that such an issue as this should

be determined by political action of the United States instead of by
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& Judleial proceeding. But this would require formal action, perhaps
even on the treaty-making level, and might raise more complications
than 1% avolded. TFurthermore, it might not have quite the same effect
as a Jjudielal interpretation of the XKellogg Pact. But the question of
procedure can no doudt be better solved in the course of the agtual
drafting. The important thing is to get the prineiple presented and
decided, so that it becomes m recognized precedent in Internmational
Law. '

22. In conclusion, it must be borne in mind that strong ob-
Jections will undoubtedly arise from a fear of the possidle consequences
of the precedent. As suggested above, the British are likely to be the
ones most strongly urging this objection. But the short answer is
that the more it is urged that such a precedent might be embarrassing
in the event that one of the United Nations wanted to go to war in the
future, the more obvious it becomes that the precedent will effectively
contridute to world peace.

23. So far as legal objections are concerned, the answer is
that once it is done, it will bg Internationsl lLaw, regardless of possi-
ble present doubts. If it presents a possidility of contriduting te
the future pesce of the world, legalistic objactions should not be per-
mitted to stand in the way.
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