
MEMORANDUM

Subjects The aes of German Labor Battal in I TerritLorie
of the United Nations for purposes of Rabilitation

1. Introduction

hDuring the course of the war the damage wrought by the ran

armies in the countries which they have occupied has been trnedoua.

In addition to the inevitable damage caused by fighting, they have

deliberately and wantonly wrecked and destroyed thousais of to=n

and vialeges when there was no military necessi1 terefor. There

appears now to be a deterination on the part of some of the aebers

of the United Nations that Germany must, to the greatest stoat

possible, be aeu to pay for the dasme which she has caused. It

seems clear that pyments in amoney caMot compenate the occupied

nrations for the ames £Sulerea. Reparations or indeunities in

kind, besides being inadequate, are also considersed by any to be

objectionable. The proposition has therefore been made that indemltyt

be Wsae, in part at least, by the requisition of German labor to

assist in the restoration of Russia, Thgoflavia, Cechoslvaka, Frane,

Polaud and the like.

Modern precedent for this type of reparation is not at all clear.

At least one tet writer has stated that there is no riht on the

part of an occupying power to deport inhabitants to the country

of the occupier or coMpelling them to work there. Thie writer however

J/ Oppnheis, International law (6th Edition Lautpaht) Vol. li,
P. 345.



was referring to the ceportations engaged in by Germaey during

World War I. The deportations which took place at that time are

wore fully discused by Garner in 'International Law and the World

War. e T. objection to such deportations which aroused the con-

domnation of the entire anti-Genmua world were twofold: (1) the

manner in which these persons were treated, and (2) that they took

place while hostilities were still going on and mre nueed as a direct

aid to the Germen war effort. Investigationsa wich were conducted

after the war indicated that large mabers of the deportees were

subjected to brutal treatment, insuffcient feeding, lo hours,

excessive tasks, work under degrading conditions and the like. Women

were lodged with man. The deportees were transported in filthy cattle

trucks without food or drink, were tortured, and wee snubjected to

many other types of indignity. S14r- porse

-tdans have taken place during the current wr. The Gera have not

only naoved millions of people to Gersany ad forced t to work

at any task they aecreed under cruel ad degrading conditions, bt

have alsoin aome instances impressed some of the inabitantS of

ocupied territories into the German arm and forced then to fight

atinst their homelanwa. There can he no question that the activities

of the Germans in this respect merit universal condemnation.

d Vol. II, pp. 163-185.

-2-



tat is proposed here, howver, is an entirely different matter.

In the first place, this will not be the action of an agressor

nation enslaving the populations of its victims for the purpose of

Iurther aggression. The United Nations employing German labor

will be taking this action in order to redress thamselves for the

unwarranted damage which has been caused. In the second place, Et
is assumed tha)the United btions in making use of such labor will

do so unaer humanitarian conditions and will not subjeect the workers

to starvation or enslaveaet. It is further assumed that the employ-

meat of tais labor will take place after the cessation of hostilities

between the United Nations and Germany so that there can be no

question raised that Gesrman workmen will be forced to aid in the

defeat of their own country. It is this propoaition whieh till be

examined herein - a proposition for ehich there is no modern precedent -

which arises under circuastances which are mw and distinct frmee

anything that has taken place in the past.

2. Provisions of the Hague Convention

Article 52 of the Hague Convention recgniaes that a belligerent

may requisition the services and labor of the inhabitants of occupied

territory unoer certain li.itations. The article stataen
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·Requisitions in kind and services hal not be
demandd frm municipalities or inhabitants except for
the nbeds of the army of occupation. The shall be in
proportion to the resources of the country, ad of ouch
a nature au not to involve the inhabitants in the obliga-
tiron of ta 4kg part in military operations aganst their

Commentators on international law also confirm this view of the right

of the occupant to aeand limited services. Both the article of the

Convention and the writsing thereon place great emphasis upon the

fact that inhabitants must not be mawd to aid in operations to the

detriaent of their own nation's war effort and a great deal of ties

in spent in discussing what types of services fit into this category

and wat type do not. The s~e basic principle is seen in Articles

and 45 of the Convention which prohibit a belligerent from forcing

an inhabitant to furnish information abut the army of the inhabitant

or to force an inhabitant to swear allegianoe to the occupying power.

The limitations maentioned bove, therefore, clearly point to

the fact that the Hague Convention provisions were intenda to

cover a period during the continuance of hostilities. It was no

doubt felt by the drafters of the Convention and by writers on inter-

national law that it would be rempnant to human feoelings to force

a person in occupied territory to act traitorousl or to conMtribute

The Hague Convention of 1907 (IT) Respecting the Laws and Contomt
of War on Land, Article 52.

A/ Grner, supra cit., p. 137; Oppeheim, samr lit., p. 278; Talor,
International P li Lw (19i) p. 48; Hyder International Law
CieflY as terpreted end Aplted by the United Sttes. Vol. II
PP. 326-327
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directly to the defeat of his own country. As further indication

that the Convention was intended as a rule of fair play during

actual fighting, refernc can be ace to a statemeat in the preable

to the Convention, reading as follows,

According to the views of the high contracting Powers,
these provision, the wording of which has been inpired by
the desire to diminish the evils of war, as far as militar
requlrents permit, are intended to serve as a general rule
of conduct for the bellgerents in their mutual relations and
in their relations with the inhabitants.'

but as was previously noted, the proposal disctsed herein is

weant to go into effect after hostilities have ceased and are not

intended to aid in the military defeat of Germany bat to assist in

the rehabilittion of the countries ravaged by Germa.

The prmvisiona of the hague Convsntion and the discussion

of the text writers thereon are therefore not authoritative i

they rfter to a situation which is not under consideration. In

the absaene of specific provisions on the subject, it is therefore

necessary to have recourse to generally recognized principles of

law and to analogous situations.

Openheim, Intenational Law (5th Edition, Tol. I), p. 100;
CywM& Indians Case, ielsen's eort (1926) 203, 307, 313-315,
317, 3211 Eastern Ertension, Australamia and China Telegqra Co.,
Ltd., Ibid., pp. 73, 16.
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3. The Goeneral PRpositins Involved

The general principles which can be applied in this matter

are the followings

(a) The United Nations are entitled to ineusity for

the daages caused by OGermany.

(b) After unconditional surrender or the complete collapse

of Geman resiatance, the occupyiing powers, to the

extent they da daesirable, will cmpletely control

Germany.

(c) Under this complete control they will have the power

to requisition or craft labor in order to be indemnified

for their losses.

(a) The Right to Indanit,

The right to claim inemnity froa a conquered state ix well

ettablished. Thus Taylor in his treatise on international public

law states:

"It has becoe usual to claim inoesnity from the
conquered state, nominally for expenses and pensions, but
often rtally for gain or in order to cripple the emy. The
habit of enacting money contributions from districts during
invasion and from the whole country at the conclusion of
peace, infrequent before the ware of the French Reolution,
has, to use Calvo's expression, been erected since that time
into a system. Sapoleon often enforced such demands, and the
allies, after his fall in 1815, imposed an indemnifty on France
of seven sillion francs, payable in installets running over
five years. AUl precedents sink into insignificance, however,
besike Germai"s exaction of five billion franca (one billion
dollars) of France in 1871, also payable in five years. * * .e /
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2/
Wheatonts "International Law" comes to the same conclusion. The

section covering indemnities in this work reade as follows:

The rule is often to require the defeated side to pay
inamnities, lwhich my or not cover a considerable portion of
the victor's war costs. The maost famous case is that of the
crushing burden of five milliards imposed on Franc in. 1871,
which haa a vital effect on the course of Gezwan commercial
development. But indemnities have been on occasion waived, or
territorial cessions accepted in lieu, as in the case of the
Russo-Turkiah war of 1877-7. So indemnity w"s conceded by
Russia in the peace negotiated in 1905. The war of 194-19
sa' a disclaIer by the victors of am demand for indemnities,
but by Article 231 of the Treaty of Versailles, Germaw
accepted responsibility for herself and her allies 'for causing
ali the loss aWl damage to which the allied an, associated
governments and their nationals have been subjected as a con-
sequence of the war, iLposed upon them by the aggression of
Germany and her allies. I By Article 232 she undertook to make
compensation for all damage done to the civilian population of
the allied and associated Powers and to their property during
the period oi the belltgerency of each as an allied or an
associated power asainst Germany by such aggression by land,
by sea, and from the air, and in general, all aa-nges as
defined in annx I. An Inter-allied Reparation Commission
was established to assess reparation, and provision was made
lor payment of reparations by Austria, ugary, and Bulgaria.N

The usualness and the clearly established precedent for the imposition

of indemnities or reparations on the defeated nation is further clearly

illustrated by the statement of Oppenheim:

frnatien of Peace often provid, for the payment by the
vanquished Power to the victor of a suam of money. Tie causes
of such stipulations are various, and froa the legal point
of view immaterial. It my be a desire to enrich the victor,
or to punish the vanquished, or to achieve both these ends; or
it say be merely the recoupment of the victor for the expenses
of the war. Such paymants have usully in the past been "escribed
as 'inaeanities,' and history atiiords aar instances of them. No
indemnity in this sense was stipulated for at the end of the lorl

2/ Sura cit., p. 627.
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War. part VIII. (Bhpartion) of the Treat of Peace with Germay
in 2919 provided for coapensation for part of the loanss ad damage
inflicted by her and her allies during the orld hr. I Article
231 she accepted the respaonsibility for herself and her ."oi
'ior causing all the loss and damae to tich the Aflied and
Associated Governaents and their nationals have en subjected as
a consequence of the war imposed upon thea by the aggressio of
Germany and her allioes T, &/

It amy be urged that indemnities or reparations are not payable

by a defeated action exept by its agramnt evidened by a signature

to a treaty of peace or an armistice and that it is contemplated that

in this war no armistice wil be entered into at all, and there sill

be no treaty between t.e United Nations and Germany for an indefinite

period of time. It is considered that sn objetin is unreal.

Although in th, past the reparations or incMnitie, provided for in

treaties or armitees have boon agrned to* by defeated nationas

it cannot be id that thee agnantR were free acts. It will

be noated in th) quo atica above given that the word eiposed' is

used by theatc ad the word *eenctjog by Tasior. Thare ca be no

question that while as ar istie or treaty of peae are in a0

respeets in the form of a contract, in ono important rspect, that

of duress) sob agreements do not fit into the normal concept of

a contract. Thu Lauterpacht in discussing treatien stataes

'Thers are few question in international law in which there is
sach a nasuro o common agreement as this, that duress, so far
as states are oncrne, doew not invalidate a cont ract. /

/ Luterpacht private Law Sources and nMagies Of Iaterortional
=cz 1927) p. -=1·
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Lnronc, takes the ass view:

'Most treaties of peace are made by the vanquished state
under duress." /

Accordingly, there sees to be no reason why an indemnitg cannot be

imposed upon or exacted foms a conquered nation without going through

the gesture of entering into & fore of agreeamnt. It say be argued

that the conquered nations in earlier cases of Indemnities or

reparations agreed to such impositions or exactions because of the

other benefits ihich they obtained from the treaty or amistice,

such as the cessation of hostilities or the regaini of sovereignty.

In answer to this, it may be said that the United Nations, whatever

other terms they ms impose, can insist in exchange for the granting

of a final peace that such indmaities be paid. In their position as

conquerors, they will be in a position to desand such indemnities as

a condition precedent to any concessions on their part. Having once

decided to take such a stand, there seems to be no reason why thq

cannot impose this condition in advance at a time when the services of

the laborers are of prime necessity rather than to wait until such

tine - possibly years in the future - when all final arrangements

have been concluded. Of course, if articles of surrender are signed,

a provision for indeanities can be included therein.

Lf/ Principles of International Law (1923), p. 303. See also Hyde,
surp& cid. p. Si Phillipson, Termination of War and Treaties of
paea-, p. 162.
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bere is also another legal basis upon which a claim to aomponsation

can be made. Article 3 of the Hague Convention providne

A belligerent party which violates the provisions of
said regulations shall, if the case deands, be liable to
pay compensation.'

There can be no question that Garnay has violated the Convetion in

many respects, particularly those proviaions which nrel&t to the msub-

jeCt for hich compensation in labor is now sought. TMS, Article 23(g)

prowides that a belligerent is especiall forbidden to destroy or

seizae t. en am propetri, unless suob cestruct¢on or iare be

lmperativey demanded by the necesaities of war. t Article 25 statesn

"The attack or bombardment, by whatever means. of tow, vtilaeS,

dwlliugs or buildings which are undefended is ptibted.' Article 26

statesn the pillage of a town or place, evena when ta b assault,

is prohibi ted.' No citations are necesasa to Ilstrate the nmaeros

occaons on wlhich Germay has violated these provision.

devastated areas of PIland, Russia, Xugoslavia and Greece bear

eloqet witnaess thereto.

(b) Ater lnonditional Srrender or the
Comulete Collapse of German Resistangs.

Catroml Gaerm.

According to public statants of the leaders of the United

nations, hostilities aaMst Germany will contimme until there has

been an uconditional surrender, or, if no such formal step is taken,

until there has been a complete collaps, of armed Gorman resistance.
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Tracitionally, such collapse or surender would be followed by

either & tnreaty of peace or by the complete subjugation of the

conquered territory and its annexation. Little consideration has

been given in modern writings (ecept in unpublished mora )

to an interaediate stage whereby the victorio nation occupies the

defeated country for as long a period of ti.. necessary to accompliash

its war aims. Older writings, however, recognize this situation.

Thus Grotius in describing what he called Apurs vrrlendr quoted

Publics Cornelius Lantulus in regard to the Carthagnian State at the

end of the Second Punic War:

.Let the Carthginina entrust theelves to our decision,
as conquered people. are accustomed to do, and as maf have
done heretofore. We shall then look into the matter, and
if we shall have granted anything to thea they will be
grateful to usj for they will not be able to call it a
treaty.

*That, furthemre, saks a very great diffmrmce. So long
as we ake treaties with the they will always be £iindg
pretexts, as if wronged in respect to same point of the
treaty, in order that they say break It. For openings for
controversy always reained, since sa points are of doubt-
ful intcrprAtotion. Bht uha we have taken any their arms

fl/ Oppnheaim, Iternationl Lay (tth Lauterpacht Ed. 19A0) Seo. 264;
Phillpson, Teruination of War and tratie (1916) p. 9;

all, .International Law (WA Wiggls Bd, 1924) p. &d1.
e/ ee "Up , PInform'al seaoraxAM prepared in Wa 19A4 meorad

of Lt. Col. S. C. @sanler, February 12, 1944.
13/ kExcludig, of course, discussion of action taken by the Germans during

their occupations in World Wars I and II which, since they wre temporary
and prior to the cessation of hostilities, are not relevant here.
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from them, as having surrendered, and have brought their
very persons under our power, the at length they will
understand that they have nothing that is their own; then
they will loa heart, and whatever they mqy have received
from us they will gladly accept as if bestowed from another's
bounty.0 ,4

The dearth of modern material on the subject no doubt results

from the fact that unconditional surrender or occupation following

complete collapse have not been the usual method of terminating

hostilities. Wen in an armistice, however, which, being in the

form of a contract, contemplates something Less than unconditional

eurronder, the victorious belligorent is usually enablad to accomplish

its war sims. Thus Pillipson states:

* * * awhether the armistice convention is to ontain
provisions purely and sipy for regulating the cessation
of hostilities, or it is to incale articles of srrender,
or the vital conditions upon which peace proposals will be
entertained, are matter also for the determination of
combatants - or depend, rather, on the will and dictation of
the victorious belligerent.' J/

As a matter of logic, theoe appears to be no reason why a vic-

torious nation once in a position to go to the extreme of completeo

subjugation and anneation cannot take a lesner step to accomplish

its war asis, if it desires to do so. The fact that the procedure

may be untraditional is no bar. If it is clear that these wa

aims can be accoplished by other methods, no argument can to mae

that the goal cannot be reached by an untralitional means based, if

arwthing, on stronger ground.

-12-
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aInternational law, after all, is a living and expanding

The power of an occupant, oven in cases where there has not

Yet boen an unconditional asurrender or complet. co1lade.has

been construed broadly in international law. The military

authority in occupied territory has been stated to be that of a

de facto gernmenwt.

Colby, in a recent article, states;

*The right of a military occupant to gern iamps the
right to deterine in what manner ad thrmugh at agency such
government is to be c0ndutted. The municipal laws of the place
my be left in operation, or aspeadt, or others .eforoed. The
administration of justice maq be loft in the hmad of the ordinary
officers of the law, or thee may be suspended and others appointed
in their places. Civil rights and civil remdiN may be ms-
pended, and military laws and courts and proceedings substituted
for the, or new legal reaedies and civil proceedings introduced

In Jools v. United Stkte. the Supraeme Court approved the followng

sentences from Halleck's International iLaw

'The municipal laws of a conquered territory, or the laws
which regulate private rights, cotiane in force during military
occupation, exzept so far as they are suspended or chaged by
the acts of the conqueror. * * * e, nreerthlss, has all the
poars of a de facto governament, ad can at his pleasure either
change the existing laws or uake new ones.*

1/ lsMealg's Report (1926) pp. 73, 76. See also Brenner emorandum
January 12, 1945, n GeOral Approach to ProbleMas of International
Low, and Authority of the United htions to Carry Out Their
Legitimate ar Aims which contains a full citation of authority on
the points abov mentioned.

/ or a more complete citation of authority on this subject see
Brenner anmoramu of January 13, 1944, Termination of the War
with Germany and the Soope of Mfilitrr Governmet Powers In Occupied
GesPw memora'ndum, OConnfll to torgaentha on Issuance of AliedCil urra in U - October 1943.

19/RM IVU onI ~rE Law of Wr26 Col. L. Rev.
/ Dooley v. United States, 182 U.S. 2=, 231 (1901).
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(c) The United Nationa. Havi aAs Ocuapiers
as Coanlete Control of Germ as Thur
Ds lcesearw. ave th e Power to
Requisition or Draft labor to Indenify
Theuelnei for the Daaare Caned tr

The lagitmto size which the United Nation intend to achieve by

u"conditional surrender can be stated to be (1) the comlete sumis-

sion of the eno, (2) the establishment of certain basle reforms

in the enqo's iocial, eonaic, polltial and legal sytmso and

(3) t, rehabilitation of their damaged areas. In this m ran we

are principally concerned with the accoplshunt of the third aia.

It has already been pointed out in the two plou sub-dirviaic of

this section (a) that the United Nations are entitled to reparations

or indeanity for the damagas used, and (b) that their power as

occupiers after unconditional surrender or complete collapse ar

as om te as thq wish to ask. it. It should logiall follow that

there could be no question but that the Unted Nations could requisi-

tion labor for use in rehabilitation provided that such requisitioning

were done in a humanitarian fashion.

iHowever the power which the United Nations my exercise as

occupiers of Germany is not absolute. There is ao question but that

the United Nations oould not massacre the population or commit acts

of perfidy. Their acts muat be esuch as to fail within the principles

humaneness and must not be shockingc or abhorat to the world conscience.

As was pointed out in the opening pagras of this memorandum, the
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protests against Geran deportations froe occupied territories to

Gerany were well fosunded. But hre we havr a different situation,

sines the ise, anr and purpose of t ue of saOh labor am

all diferent.

There are good axalcga in international law, is u laws of

the United Nations and in those of the new' powerns to port t

copulsory use of such Ilabor. As was previouuly noted, the B

Convention reougnites that a belligerent occupant m requitin

the aervices of the inhabitants of occupied territory for the nda

of an aray of oooupaton. Then is soa dispute amagt wrt erS

as to the extent to which the occupant n go si." the sgreies

must not be 'af such a nature as to inavolve the habitats tain Ae

obligation o taki part in lltay operations gainst t bir

own eounatry', There is no doubt hower, that certain se rvice

can be dmanded. There is also no question that thoass arvwi

wtich a majority of writers agree "A be demandd are us" to the

ocupgi arm in its war effort.

In the Unitted State there was s great protuest oaI*Ck4f

coapulrxy aMitar service at & tine wh an were not yet agage

in war. so Me alleged that uch service contited avry. in

Article 52.r
Saoe Garnver, Cont ri.butions. hau 011 wtioih a Seiesie pc . Trri- V, 11 A4 I IL pp. aS*412 9riabe =
the a e practicesI r Ae I and i
authorities on the right of an ccupeant to deand aerices.
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Oreat Britain there has been reven grter mobilization of the

population. All men between the ages of 18 and 51 and all warin

between the ages of 18 and 47 wre oaspelled to register, and if

they were not already egaged in esseatial warLms occupations,

they could be assigned to osuch work. A defense regulation of Britain

providest

· cOntrol of Thlomet. (1) The Minister of Labour
and National Service (hereafter in this Regulation referred
to as 'the Minister') or ayq national service officer may
direct a& persen in Great Britain to perform such servies
in the United izwdoe or in any British ship not beig a
Dominion ship as may be specified tr or described in the
direction, being services hich that persron is, in the opinion
of the Mlinister or officer, capable of performing.' /

In ceroany, the Grman popclation was similarly treated. As early

as February 13, 1939, a decree was issued biab compelled any

inhabitant of the Reich, including aliens, to take any position

assigned to him by the Labor Xaplyment Office. Various other decrees

isplonentig and supplementing this nmeasure were passed from tie

to time, the latest available being the decree of anuary 27, 1943,

which directed all men from 16 to 65 and all woan from 17 to 45,

who had not as yet registered, to register at the loal employment

offices. The decree provided that anl those not otherwise egaged

in essential industry could be assigned to any position which the

acministration selected.

/ Regulation 8A of the Defense (Oaneral) Rqulations, 1939,
as aended up to sad including lth December, 1941. (DOens.
Regulations, V1o. I, 10th Zdition, 18th December, 1941, p. 175.
VAS, i, 308.

BOIS~l I, 10.
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The world conscience has not beo shocked or amazed by any

of these actions ant they have been accepted as legititate wartim

prackre. If in time of war it is considered proper to send

millions of men to their death, if man arnd women can be requisitioned

to do any wartime job that a government directs, if an occupant

under international law can demand the services of ihabitants of

an eaeay country to aid in the occupant's war efforts, it cannot

be said to be improper during a post-hostility period to demand

services for the purpose of rebuilding raaged lands. In view of

Germa's unprovoked aggression, in view of her delibrate violation

of treaties and in view of the terrific end wanton devasfation

which she has wrought in the countries whiob she has occupied, it

would aippear to be mch less shocking to the world conscience to

requisition German labor for the purpose not of making war but to

repair ana rehabilitate the countries of her victims.

4. The Use of Prisoners of War

One of the best sources of labor Apply to be used in accordance

with the proposal herein discussed will be the members of the German

army wo capitulate at the time of unonditional surrender, or of

those persons who are already in Allied hands as prisoners of war.

It ight be difficult to utilize properly the services of such

persons if the Geneva CConvention ppi since ertain setios

az' Julnly 27, 1929.
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thereof, such as Article 27, eempt officers from labor and

prohibit the use of non-comiasioned officers except in sper-

visory work. If the Geneva Conention is appliable, it will be

necessary, therefore, by proclaation or decree, after the cesation

of hostilities, to amend the stats of these persons and dcolatr

them not to be pi ers of Q rC . On the other hand, it say wall

be that the German arw is not entitled to the benefits of the

Genevas Convention because of CGereaia violation of the Convention

and of the Pact of Paris. For further discussion of this latter

point, reference is made to the memorandum on the Wwrao l Approach

to Problems of Interntional LAW, and AuthoritV of the United

Nations to Cary Out Their Legitimat ear AIa January 12, 1945.

LEAackermanajns 1-16-45


