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when Germany has been defeated,
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Pomestic law, stemning s it does ‘yrom one paramount authority,
(s a relatively homogemeous, tightlyw-init, comprehensive aystem of
rules which have universal applieation within a given jurisdiction.
International law, on the other hand, is not derived from any supreme
mmﬁvuzmamummmum
a linlted soope, .

of law and justioce, treatises on international law, and
domestic and international judicial decisi These 88 have
been rocognized by the Supreme Sourt of the Sta «nd have
been as the bages for docisions by the Court of
International \

The principles of international law have been reduced to speciflic !
rales only to a limited extent., The incompleteness and inadequasy of :
intermationsl law are particulaply apparent in the rules of warfare,

wiioh constitute ome brmnch of intematiomal lawelh/

uets Havana, 175 V.S, 677,
TMISY 7 Craneh UsSe 191, 196
Tt
Yy (3¢ ads) Ps A1) 8o Ss Pen Cts Inte

Tgmet 3, Sapte T, 1927, Secy A, Nos World
W{,n 53,'35’; Mﬁvm Pery Cte Int, Jus.,
| s Sees A, Wo. ‘Horld Gourt

Spalght, War Rig Land (1711) pe 11, _
Jarner, Internst W and the World War, Vol. IX, pe L52; see alse
Lautery nal law, preface %0 the 5th edition,
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is recognised acted upon ss fully today as it ever was.
prinoiple isll

"the existence of in lew, reminding us that law
is not & meaningless of arbitrary prineiples to be
mochanically applied by courts, but that it exists for
certain ends, those ends have to be different
formulated in .

pplied)

an agreement of August 18, 1910 discussed the gquestion whether it
was suthorised to inveke principles of equity in deciding the Cayugs
Indians Case. The decision contained this language:

" smerican Courts have agreed from the begimuing in
ing the position of the Indians an ancmalous one.

pronounc
viller J., in United States ::? 118 U.8. 876, 58l.
then a situstion legally so ous is presented, recourse

% 27, 1928; Annual 1927-1923, oase No. 369; Lena

Goldfields mmm-—la'i%‘. 19803 Annual Digest, 1925-1050,
Sase Wo. 1 (Cited in Lauterpacht, Oppenheinm's International law,
gixth Bd., p. 28).

13/ Nielsen's Re of American and Dritish Claims Arbitration (19026)

» »

'.1. l. 'I ..




belligorente, it can not be said that there is no prine

of intermational law applicadle

5 dbelelve of Particular Case!

1——,'. 1 b

-
S
—

polve the co

;

rigprucence 1§ o r

.-
uri

—

N, SXpres:

uy the Juncticn o

e,

nd_interests by applying, in defaultl of

Thg TIghTs &

AL

«m;uumuwmm:-mu

evolved in every cowntry resulting in the definition

mmm MM_ ~_¢

v dad pand
«5¥ n ~¥
,mm_..mw _m.mu
3tk Tm g
nNMMmmu mum

i ! %

i1

i

o
e
3 = . w-
i o
i
mmm umum mm
ﬁwmm il
_.nmmv

i
wmmvm
i




- -

internaticnal law, He peointa cut that the rules of conduct, ne
natter how definitely established, when applied wnder conditicns
differing sharply from those that prevalled when they were first
emunciated, often fail to reflect and sometimes even oppose the
underlyiog principles from which they have originated, ke then
states:

- mowledged to
Te_comn Te_Individual Utate, ther
e _grownd Tor s Tresh rule of restraim

Any nation can, therefere, nropose ¢ in internatienal law
ﬂumnm if society as a whole
convinced that benefits will be derived from them, As a matter of

international law, lyde gives as an {llustration
the tude of the United States as a neutrel during the 10th century
and then states?®

* ¢ « « Thus without, epecifie cenventional arrangement,
and by practices manifesting a commen and sharp deviation
from formerly accepted rules, the society of States in
fact medify the regulations goverming its members,”

centained in cur omn jurisprudence that should be chserved in exarining
specisl cases that may arice when Usrmany has been defeated, Several
general guides can, however, be stated briefly, In the first place, the

uninun—tm inevitably resulte in rigid
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mm-rmwm-nmwm. though
nm-ﬁnmmmmn-m' rights as belligerents it

¥hen a war broke out, regardless of it mture or cause, regard-
less of whether um:unumz.mmnmummu
"autematically” with a complete set of belligerent rights, These
rights included the rights which each belligerent had with
erente s
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As a result a corden sanitaire was drawn about the
and the remainder of The world was sharply restricted in its ability
to favor cne belligerent as against the other regardless of the rerite
of the cause

This artificial and wnjust relationship was abandoned in the Fact
of Paris, and any belligerent which thereafter engaged in a war as mn
ingtrument of national policy would be guilty of an 1llegal act and
would forfeit its status as a lawful belligerent,

The Pact of Paris provides, in part:

"Articls I. The Figh Contracting Parties
declare in the names of their respective peoples that
condesn reeouree to war for the solution of

SArticle 1.. The High Contracting Parties agree that
the settlement or sclution of all dimputes or cenflicts of
vhatever nature or of whatever origin they may h‘ vhich

may arise ameng s 8hall never be sought by

sacific weans,” (Underscoring supplied)

fixty-three natiens, including Germany, were signateries to the
pact of Paris, All of thea solemnly agreed t war was outlawed as an
instrusent of natiomal policy and that war, as such, had lost its extra-
legal status in the field of intermaticnal law and was thencefarth to
be deened illegal except for the purpose of self-defense,

Faving rencunced war and having condemned it as an instrument of
national poligy, the ‘act of Paris sade resert to war an illegal act,
However, the Pact of Paris does not iteelf express what legsl incidents
flow from its violation, Neverthelees, its interpretation has deen
made perfectly clear by the authorities, An excellent statement of the
legal consequences of resorting to war in vielatiom of the Pact of Faris
mnﬁhh.sunnhumdsuh,hGM\nrmﬂn
Couneil on Foreign Relations em iugust 8, 1932, He stated:

"War between nations was remcunced by the sigmatories
of the Nriand-Kellogg Treaty, (Pact of Paris) This means
that 41t has become illegal throughout o ally the ent!
". 1 r v g

8 an 1llegal ;‘;['.’ werealter, wher . natlions enga:
i confliet, elther one or both of them must de wrong-
doers == viclators of the general treaty. :




logal precedents and have given the legal profession the
task of re-examining many of its codes and treatises.”

(Undersooring supplied) (Parentheticsl phrase supplied) 28/

A more specific formulation of the legal effects of the viola-
tion of the Pact of Paris may be found in the interpretation oe
upon the Pact by the Harvard Research Convention on Rights and

States in Case of Aggression, which was drafted in October 1959 and

Fesrana eor does not have d'ﬂnrl..h‘u
mzthuE&m.m_ﬂI'.! * %,
"An aggressor does not have any of the rights which

would aeecrue to a State not an aggressor as the result of
the use of its armed force.” (Underscering supplied) 29/

international law has been applied to specifioc situations which have
eccurred since its formulation. It will be cbserved that mations
resorting to war as an instrusent of nationmal poliey have not been
accorded the "rights of belligerents."

bmmmmmmammnn-hm.
mmummmuuumcm¢mm

of ¥atioms in efforts at comciliation. Notwithstanding these conciliatory
efforts, Japan ocoupied all of Manchuris.

On Jamuary 7, 1932, the United States semt identical notes te China
and Japan, declaring that;

'u-_.tMttuupuw-rwumu-am--
and that it does not intend to -

ore » Special Dupplement, Vel. 11, We. 1, (195%) Pe iVe
of International m. h”. II.'. I“. 666,
liote That the border hostilities between the JSoviet Unien and China
hlﬂ!nnﬂﬂhnﬂh‘wﬂudﬁttnd‘ﬂnhﬂd Paris
snd the League Statute. See Stimson, "The Pact of Paris: Three Years
of Dn?lop;ut.' Foreign Affairs, Speeial Hupplement to Vol. 12,
No. 1 (18382).
31/ Pemce and War. United sStates Foreign Feolisy, 1951=1941, Department
» ) ". I“. Iw.
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On March 11, 1932, the Assembly of the League of Nations declared:

The vital change that had been wrought by the Pact of Paris was
underscored by Mr, Stimson in his address before the Council on Foreign
Relations;

"Inder the former concepts of intermational law when

the
W ophtm,ttmlihlytohdﬂtw
mthougmagamtm&hmm

was sald by M, Briand mmmnmzwmn
An act of war in Mdmmunutwtm

Thus, the Pact of Paris bore its first frult and an 1llegal bellie
gerent was deprived of one of its most important belligerent rightse=
the pright of conquest. PFrior to the Fact it had been uni accepted
that a belligerent may subjugate and annex conquered territory Under
the new doctrine ilie right of econquest dosc not exist if the conquering
pation has lost its "helligerent rights" by engaging in an 1llegal war,
This doetrine was applied not only to lanchuria, but alse to Ethiopia,3s/
Austria,36/ Czechoslovakia,}7/ and Albania.38/

JM m, Pe m.

Fareign m‘m. Special Supplement to Vol. n’ No. 1 ‘1”2) pe VIII.
See footnote 19.

In 1935 when Italy invaded Ethiopia, the United States, in conformity
with the doctrine of the Pact of Paris, refused to recognisze the

conquest of Ethiopia., Peace and Wey ted ¥ Poliec
%mmtmuﬁ':h
summmmmutmn-upuuntmw
Germany, and under the Moscow Declaration has expressly refused such
recognition. Dept. of State Bulletin, Nov, 6, 19&3, Vols IX, pe 310.
Press Release, State Dept., March 25 1939.101. o 195, pe 222,
n.pt.atsuu Bulletin, June 3, 19L4, Vol. X, p.Sio

2/
#
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Another of the important "belligerent rights"™ is the right to
require that countries not engaged in the war remain completely neutral,

Prior %o the Pact of Parly when one nation declared wer upon and
inwvaded another rnation the remaining nautions of the world were faced
with the cholce of setnally taking sides and becoming belligerents or
mainteining & "neutral” status. However, since the Pact of Paris
can be no "neutral status® where war has been resorted to as an
nent of national policy., Neutrality, as such, applisd enly to a "bele
Hamt'md-mtimmaminmmm#hhucrhﬁt
is not a "belligerent” and consequently is not entitled to require other
nationg to remain neutral,

This doctrine hae had practical application in the present war,
w,ummumuumunumm,
has not been zoccorded its "belligerert yight" to have all nenepsrticipating
natlons maintain a strict neutrality, On September 3, 1940, the President
of the United States announced the exchange of fifty of owr over-age
destroyers for naval and air bages in the Dritish Caribbean possessions.

Commentdng on the legal significance of the transfer of
to Ureat Dritain et a time when she wac engaged in a war, Quiney "right
made the following enlightening obgervationg:

"It is believed that the various publie declarations
by the President and the Secretary of State that Oermany snd
Italy are aggressors, that intemational law and the Pact of
Pasde have beoen violated, that ccts of the violating states
profeseing to change the stabus of occupled territories will
not be recognised, and that forms of aid incompatible with
& status of neutrality will be extended to the victins of
aggreselon, are adequate to indicate that the United States
is no longer a neutral from the
h".

U# % # the United States has a complete answer to any
challangs to the propriety of the destroyer transaction
under internstional law, The states of the werld have
generally recognized that Germany has initiated hostilities
in violation of its intermational obligatiens under the
Pact of Paris and other instrusentis. Censequently Cermany
is not a lawful belligerent, and pariles to these instru-
ments are not obliged under iaternational law to observe
tovards Gernany and her allics the duties of a neutral,"39/

3/ Tas Transfer of Destroyers to Great Britain, 3h AsJlsLe 680, 605-609,
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The fact that the adoption of the Lend-lease Bill eongtituted S
a radioal departure from former concepls of neutrality was : A
recognized by Secretary of State Hull and Secretary of ¥ay Stimson,
the House Comxdttee on Forelgn Affairs,

as
¢
of 4

and the Senate Fareign f

Felations Comittee Testifying the House Committee an |

Fareign Affairs, Mvr, stateds ' !

"The quostion presented is, therefore, whether in - TR ‘

view of a universally world movement of forve : i
'Mddﬂmuﬂh mum-mu

peacaful nations shall wait until the
m&:mm,ummumm-m

W/ mfmmtmnmmw m
1
"s % o Purthermore, the Kellogg-iriand which is & part
dmmmwmmymm aﬂ.m
& moang of reselving international disputes, but its m
mwmmwwmm ¥
lawyers as glving any signatory the power:
--umummu-mmm

the duties prescridbed by International law, apart from hﬂ.
for a noutral in relation %o a belligerents [and to] Supply the
 State nttacked with financial or moterial assistance, -&u
mnitions of wares ¢ #'% i, Rept, 18, 77th Cangs; lst sesse, Ps 5S¢

Ll/mupm-rﬂumtrmmﬂmum indieated
uwmistaikably that that body apprecinted the change in the legal :
relationghip brought about by the Pact of Parigs Ihe report states,

in parts
"s & & In line with that doctrine, the Kellogg~Brisnd Pact is

mnwﬁthd l..hdmw

1-—--—

MW mmmamnm_

(Underscoring supplied) &R-whs.ﬂhmnwm.»




Am%ﬁ“ﬁ#%ﬂnmmwh Stimson
who stated, befare the same congressional committee:

"his country was one of the authors of one of the
greatest changes in intemmatianal law that has ever taken
place when it was in 1926 and 1927 and 1920 the initiator

Briand Puct."l3/

Then referring to the Asscclation of Internatiomal Law, which inter-
munmﬂthmtd’mhmsmm

atﬂnldlmhotbruo:amtwmm,ndm
it would have upen thé wijhts and redrosses of the other

he Rt o Tt
mn:vnr 1_ttmm s vy bes

Hearings before the House Commiltee on Foreign M ﬂﬁm.
L lst pess,, January 15, 19L1, mﬂ.l. 1776, pe 10. y

b3/ Ide, pe 2034
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to the problems of the First World

var is vividly described by Garner in his book "Intermational Law and

the World Vare"5/

In addition, there are nmuserous locphcles with respect

cover special problems which arose out of particular wars, Ly and large,
to those areas which are covered in a general way. The inadequacy of

the existing specific rules governing warfare fail to cover many

the rules of warfare ~ith

important areas.

193k,
alse

.%m.m..&‘.—
3 see
th edi

1633 The 175 v.S. 677
Yo m VoS, 191, liﬁ]
.
Si5{TT oo, Sorld
or.
Pers Cte n‘o
Werld Court
and the World Var, Vol. II, p.

=° ¥ .. -
ummmwnmwguu mw g,
akl e m k| q% B
AHIRE m st FH: 8 2
RAHHHE- T T
HHTEL T S
Al e |
< 3 g I8 .n..n“.m......
gk

2/
y
/

preface te




w“ “x

;w

» o 2, 21,

mnntoo

and h-lot arn

28, 3
Y s

Stat, 2277,

(192k), Chapters VIIT-XI,




.h-

ﬁ ? _mum i

Ew } m_: .

m auu um-

u amm m
Mumm iz mm ”“mﬂ,mmw

u._.- |

..u

i m

-

ple was recoumived in the

Do
8 orincd

¥ Stat,

Freanble Lo the Nagwe Regulaticns,

Pe 1o

2277 See also Spaight,




-5.

that ruide its internal actions, lauterpacht states in Oppenbetuts
International law, at page 100 (Sth ed,, vol, I)s

"It is now generally admitted that, in the absence of
rules of law based on the practice of States te:
1“ 3 ™

4

he ins x ; . A; defined as a Law
of Nature in the used by Orotius, or a modern law of
Nature with a variable content, or as flowing from the
Yinitial 8' of International Law, or from the
fundanen assumption of the social nature of States as
members of the international commmity, or, in short, frem
reascen,” (Underscoring supplied)

Lauterpacht contimues by pointing cut that far from being ure theory
this 1s:

"a frequent feature of the practice of states, especislly
as evidenced in arbitration conventions, and of judieial
and arbitral decisians., In ade S of
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(me of the chief contributicons of natural law is a principle which

is recogni acted upén as fully today as it ever was, That :
priveiple 4

"the existence of in law, reminding us that law

is not a meaning of arbitrary principles to be

mechanically applied by courts, but that it existe for
certain ends, those ends have to be

formulated in eren P -

International arbitral tribunals have re that this is
the proper practice and have acted ascordingly For example, the
tribunal established by the United States and Oreat Pritain under
an agreement of August 18, 1910 discussed the question whether 1t
was authorized to invoke principles of equity in deciding the Cayuga
Indians Case, The decision contained this language:

"American Courts have agreed froa the beginning in
the positien of the Indians an ancmalous one.

Mller J., in United States v. 118 v.s. 375, 381,
When a situation 80 is presented, reccurse
sust be had to generally recognised principles of justice

mrmmmn-gu«mmu@uum
individuals inveolved,"”

The same tribunal applied identical reaseming to the rules of warfare
mmmummmﬂ,;mmummc-p
pany, Ltd, The on case ]

" . « o In our opinion, however, even assuming that
1898 ne treaty and no specifie rule cf inter-

in
national law formulated as the expression of a universally
recognized rule governing the case of the cutting of cables

3

Bee Aduinistrative No vy Judge Parker, mived clains
D;:.“ o mnd Germany, l:v;wcr 1, 1923
Anmaal m case . ons Ve
%&p«iﬂ Arbitral Tribunal be - o
27, 1920; Annuwal D 1927-1928, case No. 369; lena
Goldfields Arbitra , 19303 Anmual Digest, 1925-1730,
case Wo. I (C1ted In lauterpacht, Oppenheim's International law,

Sixth Ed,, pe ”)
13/ Nielsen's Report (1926) 203, 307, 313=31, 317, 321y

P
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whnumh,ituuthmmttmunﬂ-

ciple of international law applicable. ternaticnal law
as well as domostic law, may not contain, and generally does
pot contain, express rules decisive of particular case
: A unction o urisorudenc T th ont .
J-.v:l e P : ) A TC ; ]
neinle: 80 $0 ind = ax a as in the mathema!

2
clonces - the solution of the problem, This is the method
of jurisprudencej it is the method by which the law has been
evolved in every country resulting in the definition
and settlement of legal rela as well between States as
between private individuals,.” (Underscoring supplied)

Recognition of the fact that the body of internaticnal law cone
nm-notonyormcimnhsmmoottbnﬂmm#m
ﬂ;mmmmcoth,mmmuﬁh“thuumm
there is in international, just as in domesti prineiple of
growth, Thus, the rules of warfare are not statd
mmmmmmmtmmmmunmm
the hostilities with Oermany cease must be solved by building upen
the existing framework, '

|

:
:
§

istory :
m«mmmnoumnmmam-wumm

of a litigant's casd, they sometimes take note
exanple, an inglish court had occasion in 193k

mmmmmautmmmumsmm.d
growth and have discussed it at some length, Hyde's "International
lav" containe cne of the clearest expositions of this feature of

==p PPe 13y .




enlightened States deews

— X 2 thery
slaplisned the ground for a fresh ruls of restyaint

gatnst which old and Taslllar nreceden
; ‘nderscorirs

- to
voe indivicusl Ctate

e avalll
nation theref propose changes in internmatiomal law
Mﬂmﬁlh&““lﬁ"%ntm
uwmamunnummmm As a matter of
fact, the United tates has, from time to time, propesed changes and
they have become international law, yde gives as an illustration

mnumathmuamu-mamum-m
and then states:

" o ¢ o Thus without specific conventiomal arrangenent,
ndhymeum-numamﬂmmtu
fron formerly accepted rules, the society of States in
fact nodify the regulations governing its monbers,

and inflexidle rules — should be carefully avelded, Secondly, precedents
mahmummmmz«mmm

vhich they are based., Ard thirdly, uh-mntbmuhr
m-:;-m-mmwnrmmmyhmh
needs of soclety,

nverpreted and Apolied by the
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Above all, when confronted by problems which are not covered
by the existing rules of warfare, we must approach them with boldness,
courage and the determination to advance the science of international
law by making the necessary decisions in a manner consistent with
the ethical, moral and humane principles recogniszed by civilized men,
The respongibility of the United lations in this respect is a heavy
one, It must not be discharged with primary emphasis on the teehnical
congtruction of obsolete rules of conduct, but, on the contrary, it
mtbodinhrgdﬂthdmngardtoamthgm for which
this war is being fought,

II. of the United Nations to Carry Out Their
s

Germany's defeat will not be the final realisation of all our
war aims, but will only serve as an opportunity for the United Nations
to take the steps necessary to achieve the objectives for which they
have fought so hard and so long. The period immediately following the
cegsation of major hostilities in Furope must be utilized for this
purpose, There are no rules of international law which present legal
obstacles to the attainment of the goals '

This conclusion is based on the following principles which will
be fully discussed below:

(1) Internatiomal law permits nations which have won
a war such as that being waged against Germany by the United
Nations, to accomplish the ends for which they have struggled
by imposing upon their defeated enemy, in an armistice or a
treaty of peace, or through military occupation, mht-mmd
punishments as they consider necessary.

(2) Germany has forfeited all belligerent rights under
international law except the right to humane treatment, and
since the United Nations include nearly all of the ci
peoples of the werld, the best test as to the humaneness of the
treatment to be accorded Germany is public opinion and the
views of government authorities in the United Nations,

(1) Achievement of war aims through an armistice, a treaty, or
L. IS08pS - :
Vietorious nations do not always accomplish their war aims by

merely defeating their enemies in battle, They generally fight for
specific objectives which can be attained only after they have been

r—
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exemine the aine of the United Vations in mimute detall. It
shenld suiflee te point oub that tiere has been an enormous expendie
tare of life and preperty te thwart the Axde dreax of world deminatien
and o meke certain thai peace-loving nations will nover again be
siallarly threatened, The legitisacy of these objeciivag eomid not
posgibly be guesvicned,

The task sonfrenting the mited Nations when hostlilities sgainst
Germany are at an end, zad azaln when these against Japan tercimate,
is sucrmous in preportion and extrersly ecmplex, ULifective performance
of the task may wall require unprecedented setdcn, but there are no
wmgp:u of international law which stand in the way of ite successful
ooy tion,

the will of twe vieler aud it i3 recegnized tiat he uay impose upem his
dofpated adversary muy Lerms Lhat he desives,

Tha hMotory of the last 100 ysars reveals vany exanples of
armigticss vhich laposed severe terns the loging belligerent, The
Arnistice Conventdon of Jamuary 26, in 23 “renco-Srugsisn Lar
provided for the delivery of the Jurtresses and the sarrendsr of the
arsed gerrisons of Faris, the paymest by Faris of a *war cootribution®
of 200,000,000 franss, and the ccoupaticm by the German army of large
parts of France, ‘

The protocol of ceace in.the Spenisheizerican ¥Yar stipulated that
Spain would relinguisa her sovereignty of Cube, ceds Puerte Rico *o the
United States and that the United ftates 1d sgeupy Vanils uptil the
fawe of the rhilippines was detern!rned.ll

_I!jm{u-.
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mmmwmwtumulmm
191 included, amcng other th ‘s the evacuation of invaded territeries,
mmummm.mmcanm
unnuammumwmum,mmﬁu
of particular ports, and the ocoupation of certain strategic positions
along the Nhine, As stated by Hyde, "these provisions reveal an

Ahnmtmunwmumdnmmmh
achieve the war aims of the victor, They provide for such things as
cession of territery, payment of reparations and indemnitiee, occupatien
by foreiga troops, ete, If a war aim is a legitimate one there are
mnhtdiﬂuutimlhhtmtmmn{nlm
of peace of terms necessary teo accomplish 1t,

International law also pormits a vieterious nation to annex the
entire hrr:ltnyof:lummm:y muumuuum
from the society of nations u.;&;m-’umﬁm.ta
hauuhm-obsemw.&z?
ofﬂnlmmhmm-uamtmudomucmtwm

tory
or in conjunction with ite allies

There are, therefore, at least two separate and distinet courses
mtmmunum-urom“mqmmmam.
They can (1) lqmmmummtmuau‘ntydm.
mmumuumqm-mmuuumnm
ageressions, or (2) th-ymmmamumtm. obliterate
Gmaaumum,ﬂmmmfmam territory in any
way they see fit, ubjutnlytommuttmuwmuhm
oun domestic laws, These two courses being open, can it be said that if
momcuum-m.-mmm&eﬂotoqhhmm
nﬂirmuinmcrnﬁtncmgmmthﬂmmamﬂ
mmmnmmumww,mmammmnm
will be tied? cnztumdmtmmuw-:nmuda-

Tonal Tow Uhie7ly as Tuterprote:

15/ s International law (Vols I, pp. kh!-hyo):‘ Fall, & Treatise
an . lawrence, Prinei Interna
Tiw, po. I59=180; Tyde, International
T ted States, pp. 1 .

2/ Iﬁ_"cmra-ﬁum 136 UeSe b2y United mtul ?

ot al. v, Nuckabes, e Bllij and texts ef




treaty coupled with the wnwillingness of the vietors te asnex all
wgmthnammumtmmﬁu“ﬁh

Obvicusly, the answer to these questions is an emphatic
'”'.

Customarily naticns have achieved legitismate wir aims either
by treaty or by amnexatien, There is nothing in this practice, howe
ever, from which an implication can be dramn that these methods are
exclusive, The situations that have existed in the past were such as
to fit known procedures but the faet that they did is not in sny sense
a reason fer comcluding that no others can be utilised,

Assuning that the United Naticns do not wish to eradicate Cermany
complately by annexing all of its territeries, the tradidicmal
approach left open to them is to impese their will wpem Germamy by
means of an armistice or a treaty of peacs, The essential nature
such an "agreement” must be examined in order to determine whether it
has as its basis any principle of law which would be viclated should
the teras and punishments be imposed without benmefit of a bilateral

docunent,

domestic law, The anajogy fails, however, in one impertant respect.
Duress does not invalidate

contract, nammm.wm.
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"There are fow questions in internstional law on whieh
there is such a weasure of comwon agreement as this, that
duress, 50 far as States are te
a contract) nevertheless it is submitted that this exception
doos not affect the view sresented here
identity of contracts and treatics, It has already been
pointod out that snalogy fails here so far as internaticmal

%
|
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The ruls is neither shocking nor obscure when ¢
its proper frame of reference, i.2,, the conditions that exist when
treaties of peace are drafted., They do not result from the usual
give-and-take type of negotiations that prevail in nerwal times, On
the contrary, the stronger belligerent of fers to its adversary
and the loser wust aceept them or face armihilation, If the loser re- .
fuses the offer, hostilities will continue and this will generally
lead to a further deterioraticn so that the second of even
more severe and the need to accept the erms evem more urgent, IPregsure
and duress are, therefore, the motivating forces in

the
principal device thmumlnn'm persdtted at
a later date to abrogate its ob the
would have rendered practically all such treaties muliities and intere
uummmmummwdqmm.cmu
mmmummmamzmuammw
other neans,

Fhillipson states the basis of the rule quite clearly, We sayst

"If peace negotiation is not an actual extensien, in
another plane of cinfliet, of the ndlitary operations of the
belligerents, it is at all events a substitute therefor, and
mtmﬁﬂ;hwnﬂd“uhmmmm&wm
and pressure, There is not and cannot be any legal principle
forbldding a peace negotiator to threaten that he will resume
hostilities if his terms are not accepted; for the other party
knows full well shat will happen if the negotiations fail,

A cortain element of pressure is therefore table here, and
it cannot preperly be deseribed as duress,”

lLawrence takes the same view:

"Vost treaties of peace are nade by the vanguished state
under duress; but there would be an end to all stability in
international affairs if it were free to its angage-
mente on that account whenever it thought fit,"

i
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Thus, the validity of a peace treaty is not based upon the ccnsent
of the vanquished but rather upon the practical bemefit of the stable
re-establishnent of pesceful relations, In view of the fact that

Pe '. so 100 , nt e L dona. f‘?‘o' Pe A3}
Fdmnds, The lawless Law OF Waticns, pe 100 lLauterpacht, Private
Law Scurces and Analoles In Internaticnal Law, p, 161,
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htmthﬂlﬁu-hdidum&wm,nh
mm-am,umummwmm. The
mgndhntornahmhdmmioshdalmlmmmiﬁ,
fnm“m.m&hntrﬂhm The woerds used
wg“hnbﬁthwﬂhflmmu
cenclusions entirely foreign to the moral prineiple. If by denying
belligerent rights te Oermany we should depri:
dnindnwumdmlpmetp]u,nmnhomum
eriticiem, H.mth“hﬂ,thohiuutmw
m.mm-mm-nlydquommm
tunity to contend that —- without reference to the underlying moral
principle == certain activities violate the words in which partionlar
nh.dmfmmmﬁ,tmthﬁrmmhmuﬂ.

Inrut,tmmehuuimthuadhmtmotm
with which we will be confronted when Germany collapses, It camnot
reasonably be contended that the Germane have a right, through technieal
mmu-m,umtmmupnmwmmmum
of the objectives for which they have fought, Such arguments have not 3
hmmihbhunﬁmqummtmmdmﬁﬂu
mnuwm&auqmmunmmumnﬁ
mumauwbymmmnnmtouommumm
of future aggressions and barbari .

mm-mu«nmmmzam.mwwum
to war for the solution of international controversies® and "as an instru-
ment of naticnal poliey." Ihe Germans have viclated most of the provisiems
of the Hague Conventioms, The Jcreans have committed inmumerable cutrages
that defy description, They have made no effert whatever tc conform to
.-Wo:em:tmmngvmuumh:mcy:m
throughout the world, Aecerdingly, they have the right
as belligerents, they have established grounds for retalia

mmmurumhwm,wmm,mm
be taken by United Naticns, -
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The Pact of Paried August 27, 1928, which was
the "Treaty fer the Renunciation of Var as an Instrusent
19th and early 20th centuries, war was
lagal” status «= it was not o

describe it as legal,

there sprang up a set of correspending duties which each
belligerent owed to the other and which each nan-belligerent ewed te the

respect to the oth
additien,




"Article 2, The Contracting Parties agree that
menwﬁammmuumu
mumnmuormwmﬁntw‘wmr
muiu.uqth-,mu'm sought except pacific
means,” (Unbmorl.unppnu)

smg-mumum,mmmnw,mmmum
Pact of Paris, lnnfthunlmlyl@odtmtmmmunn
mwmurnumnnqmtm-u.um,umuum
hmmmummmamumumummu-wu
ummgumtmmmoc-um.

hﬁngmmdwuuhﬂngcmnnmlub—md
national policy, the Fact of Paris made resort to war an 1llegal aect,
rm.mpmammmwmamtmm
flow from 1ts viclatiem, Hevertheless, its interorotation has beep
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sigoed by eichteen distinguished Asariesn pehelars

ef fortn, Japan sceupled all of lanchuriae

Gn Jaemary 7, 1932, the Unitod Stales sent identiesl metos te
China and Japan, deciaring thaty S

"It canno’: aduit the legalliiy of any situation de facte » «
Bl that 1% doss in Leud scognles acy situstion,
TAaLy, OF Agreesent wilc. say Lo Drougil Avous by WeAN:

rary to_the covenants ind sILiatluns

R e — Ty —pn =y

tha 1 o L5 :

in 1ly2y were amieatly settled wpon the of
and the League Mtatuts, Uee Stinevn, “The Fact
Years of Development®, Fovelgn iffalre, Special Supplosent te Vel, II,
Yoo 1 {(1992),
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On Mareh 11, 1932, the Assembly of the League of Nations declared;

"that it is incumbent upon the members of the ue of
hich may be brought about by means contrary te the ‘ovenant

-h 7y ) tions or to the Paect of Par S
nderscorir n’p -

The vital change that had been wrought by the Pact of Parie was
underscered by Mr. Stimson, in an address as Seecretary of State before
the Couneil en Foreign Relations in England om August 8, 1932,

"Under the former concepts of international law when
a conflict occurred, it was usually deemed the ccncern
only of the parties to the conflict. The others could only
exercise and express a strict neutrality alike towards the
injured and the aggressor, If they took any action or even
expressed an opinion, it was likely to be deemed a hostile
acl towards the nation against which it was directed. The

direct individual interest which every nation has in prevest
Ag & war had not yet been fully realised, nor had t5 1 te:
° as ¥ . A »J " - . YOO B
concern ryvody connected with the Treaty. AILL of tr
ps tal 10 enforce ¢ iy mast be judgzed by this new

umtiun. As was said by ¥, Briand, quoting the words of
President Coolidge: 'An act of war in any part of the world
is an act that injures the interests of wy country.' The

world has learned that ﬁt lesson and the execution oF the
) & L3 ¢ - m

Thus, the Pact of Paris bore its first fruit and an illegal belli-
gerent was deprived of cne of ite most impertant belligerent rights —
the right of congquest. Prier te the Pact it had been universs
that a belligerent may subjugate and annex conquered territory. Under
the new doctrine the right of conquest was made subject to the limitation
that the conquering nation has wot lost its "belligerent rights" by
engaging in an 4llegal war, !’h.i!o trine epplied met only teo
Wt also te Ethiopia,==/Austria,29/Csechoslovakia, Memel and
Albania

_/!’I; In 1935 when Italy invaded Ethiopia, the league of Nations declared
that Italy had resorted to war in viclation of the Covenant, and the
United States, in conformity with the doctrine of the Pact of Paris,
refused to recognize the conquest of Ethiopia,

29/ Also the United States has never recognised the absorption of Austria
by Germany, and under the Moscow Declaration has expressly refused
such recognition,

30/ Similarly, the German abserption of Csechoslovakia and Memsl and the
Italian invasion of Albania were declared subject to the doetrine
of non-recognitien,
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Another of the important "belligerent rights" is the right te
require that countries not engaged in the war remain cempletely neutral,

Prior to the Fact of laris when one nation declared war upon and
invaded another nation the remaining maticns of the world were faced
with the cholce of actually taking sides and becoming hommnta or
saintaining a "neutral” status, However, since the Pact of Paris there
ean be no "neutral status” where war has been resorted to as an instrue
uent of mational pelicy. HNeutrality, as such, applied only to a "bel-
ligerent” and a nation waging a wer in contravention of the Psct of Paris
is net a "belligerent” mwtutumommumm
nationg to remain nentral,

This doctrine has had practieal application in the present war,
Gemany, having resorted to war as an inetrument of natiomal policy,
has net been accorded ite "belligerent right” to have all non-participating
mum saintain & strict neutrality, On Ceptember 3, 15LO the President
tmunimquuaummmo:ﬁmormw
destroyers for naval and air basee in the Fritish Caribbean possessicns,

Commenting on the legal sigmificance of the tranefer of destroyers
to Great Dritain at a time when she was engaged in a war, Quincy Wright
made the fcllowing enlightening cbservations:

"The United States has a complete answer to any
challenge to the propriety of the destroyer tramssetion
under internaticnal law, The states of the world have
generally recognized that Cermany has initiated hostilities
in viclaticn of its intermational oblizations under the
Pact of Paris and other instruments, Consequently Germany
ie not a lawful belligerent, and narties to these instru-
uents are not obliged under interratiomal law to chserve
towards Germany and her allies the duties of a meutral, = = &

"It is believed that the varicus public declarations

by the President and the Scoretary of State that Germany and
italy are aggressors, that International law and the Pact of
Paris have been viclated, that acts of the viclating states
professing ¢ change tho status of nmpud territories will
not be recogniszed, and that forms of aid i.nomubh with

the status of neutrality will Le extended %o the victims of
aggression, are adequate t¢ indicate that the United States
is rmﬁw-r A neutial from the polnt of view of international
law," :

b3 VT I P Ly
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Another marked departure from the conventional concept of
neutrality may be found in the LendeLease legisletion introduced on
Januery 10, 1941 and approved by the President on Mareh 11, 1941,
which asserted the freedom of = non-belligerent to discriminate
between the participents inm foreign hostilities by favoring the
lawful belligerent se against the aggressor nation in a mammer which
would have been clearly in vielstion of international law primeiples
of neutrality as they existed prior to the Pact of Paris, but which
are completely consistent with the new doctrine that an sggressor
ie deprived of its "belligerent rights",

The fact that the adoption of the Lend-Lease Eill constituted
a radical departure from fOrmeF concepts of neutrality was expressly
recognized by Secretary of State Hull Seeretary of Var Stimson,
the House Committee on Foreign Aff end the Senate Foreign
Relations Cormittee,d3/ Testifying before the House Committee on
r.r.i“ ‘f‘m" ﬁ'. Hull stateds

"The question presented is, therefore, whether in
view of a universally recognized world movement of force
based on determination to invade and to conguer end to
subjugate, peéaceful nations shall wait until the invaders
cross their boundary line, still clinging to the forms and

32/ The House Foreign Relations Commuittee expressed the principle
as followst
“ # % * Furthermore, the Kellogg=Brisnd Pact, which is a part
of internstional law, not only was intended to outlaw force as
a means of resolving international disputes, but its violation
has slso been regarded by many distinguished international
lawyers ae giving any signetory the powers
"To decline to observe toward the state violating the Pact
the duties prescribed by internationsl law, apert from the Pact,
for = neutral in relation to a belligerent: (amd to) supply the
state attecked with financial or meterial assistance, including
munitions of war, * * **
33/ The report of the Senate Foreign Relatione Committee indicated
unmistekebly that that body apprecieted the chenge in the legal

relationship brought about by the Pact of Paris, The report states,

in pert:
" # ¥ % In line with that dectrine, the Kellogg=Briand Puct is
recognized by eminent scholars of international law to give any

signatory the power, where the Pact's provisions sre vielsted by
snother nation, to cepge 1o ebide by the meutrality lews which

govern in porpsl times, snd to ‘supply the State attacked with
financial or meterieal sesistance, inecluding mumitions of war,'"
(Underscoring supplied)



too late to assert it successfully, as was the
many of those magnificent little countries in

Burope. That is the question, Ve can take our choice,

nd in these circumstances, whore we ha

nt A1 E T a - - » T ¢ .}

A more elaborate analysis of the problem was presented by Mr, Stimsen
who stated, before the same congressi-nal com:ittees

"This country was one of the authors of cne of the
greatest changes in international law that has ever taken
place when it was in 1926 and 1927 and 1928 the intiator
of what has been called the Pact of Paris, or the Fellogge
Briand Fact."

Then referring to the Association of Internaticmal law, which intere
preted the significance of the Pact of Paris, lr, Stimson continuwed:

all over the »
mm.%nm.um-mum-. And they

"'hereas the pact (the Pact of Paris) is a multie
lateral law-making treaty = - ¢

" internati law those members, in ether words.




aggreesor, tommmtonnmmuhm“n-
-numsm-u-mt-mw.romwuumum On
mcmnry,mmmnﬂoummummum
mwnmmumor.pxntutunmumu
mmmmumumuumm,mmnnum
hnlmmhltoammmumhthph. Germany
by attempting to dominate the whole earth has forfeited all "legal®
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rights and can only claim what will be freely accorded without
request - the observance of humane iples in the application
of appropriate terms and punishments,

ew o
previous application by this and other govermments, it is unneces-
sary to develop other reasons why there can be no technical
application of the Hague Conventions to the occupation of Germany,
Briefly, some of the other reasons are:

(a) Should the United Nations choose to achieve their war aims
by means of an armistice, a treaty or ammexation - all imposed upon
Germany - their powers would be unlimited, Since they can alse
choose to accomplish these aime through a military oeccupatiom, it
would be illogical to confine such action within limits that would
not exist if a different choice were made.

(b) The Hague Conventions are designed to apply to the type of
warfare that was known in the nineteenth century and they cannot
e lied logically and justly to "total warfare",

?3 The Hague Conventicn rules governing military occupation
apply enly to a precarious cccupation while hostilities are in
progress and the occupant is in imminent danger of being driven out
of the ccoupied territory.

(d) All of the rules of the Hague Conventions are subject to
exceptions in cases of military necessity, The prevention of fur-
ther hostilities is as clear a military necessity as the successful
completion of a military campaign.

(e) The United Nations are entitled to take reprisal measures
against Germany because of Germany's violations of the Hague
Conventions.

(£f) Some of the belligerents are not bound by the Hague
Conventions and, therefore, under the terms of the Conventions they
do not apply to any of the belligerents.




