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Narch 20, 19LS
Deay Bill: :
I un enclosing herewitl some momoranda, prepared in i

e Lagal Livision, wiich mey bo helpful in comnmsction with
e proslem of the legal right %0 expropriate private
Toperty in comnectlon with caywying out Allied cbjectives. |
I an alse enclosing o isther %o you from Minskoff
oconocming this matlere
sincerely,

1) Harold Glasser

Haald Qasgor
Aspistant Directar of Monetuyy lissearch



March 20, 1945.

! Aathority of the Allied Nilitary Govermment of
Germany to expropriate specific vroperty in

"ol imination or control.” it is useful to examine the legal
bases upon which the Allied Military Govermment ecould predieate
its action with respect to any such proverty.

It is hardly necessary to dwell at length on the mature
of the suthority that will be exercised by the Allied Military
Goverament in Germany. Previous memoranda have demonstrated
sdeqately and at length that under the principles of inter-
national law the Allied Military Govermmeat will heve full
suthority to carry out its war objectives in Germeny with or
vithout a surrenler sgreement or peage treaty, 1/ and that it
vill possess sll the powers of s ds fagto govermment. 2/

1/ Memorandum from Mr. O'Comnell, General Counsel of the Treasury
Department, to the Seeretary of the Ireasury, Jamary 30, 1945,
p. 9, & ae.

2/ 2 Oppenheim, Intornstional Lkax (6th Lemterpacht ed. 1940) 336-50;
2 Hyde, Lay (1922), 386-68; 1 Moore, lIntermational
Rigass (1908), 45-61; 7 14. 267-35; Hall, Lax
Sth Higgine ed. 1924) 553-76; Lawrence, laternatious) lay (7th
Winfleld ed. 1923) 408-30; Birkhimer, Mllissrv Govermment and
(2rd od, 1914) 21-369; Spaight, ILMAtM
1911), 320-418; Coldy, Qompation uader the Lews of War (1926)
26 Col. L, Rev, 146.



This mesorandum is addressed to the marrover question
of the legal suthority for dismantling, destroying or otherwise
disposing of properties vhich can be used for war. It is sud~
nitted that irrespective of the mature or form of the Allied
Mlitary Goversnent its character as a da fagie govermmeat in
Germany would be sufficient to clothe it with one of the sssen-
tial powers of goverament —— Sthat of eminent domain.

The power to dispose of private property, plysically lo-
cated within the territorial jurisiiction of a govermment, for a
public purpose or to i1l a pudlie need is well established. 32/
This power exists in & dg fagho goveramment, as well as ia a dg Jurs
government. 4/

Bqually well settled is the principle that the right of
oninent domain applies not onmly $0 the property of the citizeas of
the particular State but to all property loeated withia the terri-
torial boundaries of the State, including property owned by resident
or monresident foreigners. Thus, fall states:

% %% the will of the state shall be exclusive
over its territory, it also asserts authority as a
general mle over all persons and thiags, and decides
vhat agts shall or shall not be dome, withia ite
dominion. It consequently exercises Jurisdietion
there, mot only with respect to the menbders of its
own community and their property, but with respect to
foreign persons and property. * * * §/

3/ Vastel, Ihe Law of Netions or the Princinles of National Lax.
ch. XX, sec. 244; Vestlake, Luterpational lay. p. 13. See
also Grotius, Da Juxe Balll ac Facls Librd Ires, Vel. II
Book 11, p. 385 and Seok IIJ, pp. 796-797.

4/ Oetjea v. Central Leather (1928), 246 U. 5. 209;
Elcaud v. ?ﬁmﬁ. 8) 246U, 8, 304; U. 5. v.
Belmont (19 01 V. S, 324, 328; The British courts are

in agresment. See, for example, Imther v. Sager. L. R.
(1921) 3 k. . 532.

8/ Hall, A Treatise on Intersationsl Law (8th ed., 1924), p. 56;
also see lLawrence, Zhe Pringinles of Interasational law (1!330
p. 199; Lamterpacht, Opnenbeim's Ilnteraationsl lay, Sth ed.,
Vol. I, p. 283; Taylor, Intermatiosal Public lay, r. 06;
Keith, ¥heaton's Intermational lay, 6th ed., Vol. I, pp. 335-336.




The State Department has recogniszed the validity of this
proposition. Secretary Wull, ia reply to a German note of May 7,
1941, protesting the seisure of two Uerman merchant vessels in
Anerican ports as being = breach of neutrality, stated in reply:

"I do not understand upon vhat theory your
Govermment maintains that the requisitioning of
idle ships ia American waters vould onstitute a
breach of neutrality or represent the seimure of
foreign-owned private property 'contrary to law.'
Zha right of a goverament o remdaition for sublic
nae oxivate property within its jurisdiction. whether
owned by nationals or by sllens. subiegt to the pay-
ment of just compensetion. is not open te msestion. §/

The State Department gave an idemticsl reply to the ltalian
Aubassador who had mede s similar protest. 2/

Moreayer, the State Department has recognized this right
of a foreign povermment even in cases of property owned by Ameriean
eitizens. In a note to the Minigter in Chima on Mareh 27, 1922,
the Secretary of State said:

§/ Gmoted in Madkworth, Rigest of Intermstiosal law, Vol. VII,
™.

” uo. Pe u.
8/ Hackworth; go. git. msapa. Vel. III, p. 6854.

:
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Again, in the case of the expropriation by the Nexican
Governnent of American oil lands and refineries in Mexleo, it
is interesting to note that although we protested, we never
seriously contended that the Mexican Govermuent was without
mthority to expropriate such property. ZRather, the State
Departnent directed its prismary efforts toward obtaining full
compensation for the American owners. 2/

Bven when sovereignty changes hands, by congest, tteaty
or othervise, there is no right in monresident aliens to retain
title to specific property within the foreiga Serritory. The
nev govermment falls heir to the right to exercise eminent do-
main over all property within its territory and may impose any
reasonable conditions upon the reteation of ownershin of the
property. Under such eircumstanses, lyde poiats out thas:

“Zhe law of aations imooses o Gusy wnon a
State to nermit moaresident aliens to retain title

h..
“‘"ﬁ &m mllﬂ.

Neasures takea by the Allies at the end of the last war
afford direct precedent for the proposition that the preperty of
sliens in a defeated country mey be taken for the payment of
reparations, or for any other publie purpose. The Treaty of
Versailles required the German Govermment te cede to the Allied
Reparations Commission eertain types of proverty. L1/ In some
cases this property was owned by aliems, imelufing Americans.

2/ See statement of Department of State, May 27, 1921, quoted
in the Jucarall jgreenents and lateraational ley by Hobledo
at pp. 1-3, and the text of the Bucareli Agroements cited in
the same ‘*' . 'l-ln.

iyte, Lgtermuoonl Law ey as Iateraretad b She Undted
m 1 . Vol. !. Pe 240.

E

AL/ 'The Treaty of Versailles, part VIII, smmex III. See especially
paragraphs 1 and 3.
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Probebly the most sensatiomsl spplication of these pro-
visions wvas the ceding of certain oil tankers to the Allies. The
Standerd 04l Company was able to prove that these tankers wvere
ovned by a German corporation which it had organized, and in which
it owned 2ll of the stoek. Nevertheless, the Arbitration Triduaal
# claim for restitution, stating:

W% %% 4n aprlication of a generally accepted
principle, any person taking up residence or in-
vesting espital in a foreign country must assune
the concomitant risks and muet submit, under reserva-
tion of sny measures of diserimination against him
a9 a foreigner to 21l the lawe of that country; * * *.
An Allled or Associated matiosel haviag luvested

for this resson he incurs the same trestment as

It 1s submitséd that the above declsion is squarely in
point. It covers precisely the type of situstion with which the
eilitary goverament of Germany will be coafronted when it desls with
property in Oermany which ie owned direstly or isdirectly dy Americans
or other foreigners.

From the foregoing it 1s evideant that the right to exercise
the power of eminent domain is a fundamental one, inhereat in any dg-
Lagte =e well as 48 Jurs government. It should be noted that the
power

w The British Yesrbook of International x’. w. Pe m: at Pp.
168-169.

E

During the last war the German Governor Gensral who was in com-
mand of certain ocoupled Russian territory, acting uander the
existing loesl eminent domain law, took title te certain pri-
vately owned land for the purpose of extenling a district
hospital. The Supreme Court of Foland upheld the taking, and
rejected the clain of the former owner for restitution.

hxlh“-ﬂm vs. Wloclawek (1924) Annual Digest, 1923-1924,
Ve -

The Csechosloysk Supreme Court held that the plaintiff, the
original owner, had no interest in certain machinery which the
iastro-fungarien occupation forces hed recuisitioned in 1917 and
later sold to the defendants. The Court said that such a forced
sale wvas clearly suthorized under sxisting vrinciples of inter-
mtional law. (1922 Anmual Digest, 1919-1922, p. 477. (Case not
denignated by name).
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Adversing to the position of the ocoupylag power as the dg
fagte govermment of the territory oceupied, it seens manifest that
he powers of the ds facte govermment imclude all the powars that are
necessary $o fulfill the needs or obligations of that government.
Gertainly, in the case of Germany the obligations to pay such repara-
tions as may be agreed upon may be lawfully fulfilled by any govera-

-

If necessary such a govermsent could pass new legislatioa
to carry out legitimate govermmental functions. Ubviously, it is g

The only further question which remsins is whether
of German property for the purpose of mmking repearations or restitusion,

¢
;

14/ As suthority for the proposition that the military goveramment may
sxercise existing lav see va. Stesmshin Compeuy (1874)
87 U. S. 387; Jeolax vs. L. 8. (1%1) 182 U. 5, 222; Lanterpacht,

Qonanhein's Interantional Law (6th ed.) Vel. II, p. 342 at note 1;
Colty, Usmmpation Under the Laws of War (1926) 26 Col. L. Rev.,

1“. i858 at note 1.

An interesting statement to this effect is made in a recent
srticle by Philip C. Jessup. JHe states:

“In nddition to these ordinary methods of roquiring
private property the occupast has a most important general
power wvhich he enjoys by virtue of the fact that he stands
for vurposes of local govermment in the shoes of the legiti-
mate sovereign.” July 1944, 33 American Jourmel of Inter-
national Law, P 457.

1B/ The Veimar Constitution, Article 153. Article 156 suthorises the
government to take over priwate emterprises "suitable for socialize-
tion." The owners of property which is expropriated do not have
an unqualified right to compensation, sinee Article 153 suthorises
thopquu:otdmu compensation, "unless a Heich law orders
othervise.
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or for the purpose of effecting the “elimination or control” of
such property, constitates a pubdbliec purpose within the meaning
of the law applicadle to eminent domain. It is submitted that
on this guestion little discussion is necessary since 1t is bard
to conweive of any govermmental funetion more publie in purpose
than that vhich is necessary o carry out an imtermatiomal obli-
gation.

The mere Mthtt destruction of a particular fastory
.rmmmnm particular equipment may confer no
direct bYenefit upon the German people has no dearing on the question
of whether such an exerciss of the power of eminent domain fulfills
& "publie purpose.”

Tor example, even under the conveantional and accepted |
practice of exacting money revarations, the defeated nntion may r
have to levy taxes on its people in order to make vayment. 7
Although the turning over of the fruits of such taxation te the ‘
victorious foreiga power would mot direetly benefit the peonle of
the defeated nation, it could hardly be argued that such a tax was
not for a publiec purpose. LG/

It really makes little difference whether the terms im- _‘
posed upon the wanmished mation eall for the dismantling and de- ]
livery of a partieular factory or the dismantling and destruction |
of that factory. 12/ |

16/ "The power of emiment domain and the pover of taxation are |
identical in their source, * * *. So far as it concerns the ques~ |
tion of what constitutes pudlic use or service that will justify
the axercise of those sovereign powers over private rights of
property, this identity renders it umecessary to distinguish
between the two forms of exercise, as the same tests must apply
to their control ia each." & Am. Jur. I77.

1
!
|
%
12/ “ihe principel legal consequences of an internationel delinguency |

are reparation of the moral and material wrong done * * *. The l

only mle which is unanimously recogniszed by theory and nractice

is that out of an internatiomel delinmency arises a right for the |

wronged State to reqest from the delinment State the performsnse |

of such explatory aets as are necessary for a reparation of the

wrong done. ¥hat kinds of s2ets these are up.-u upon the speeial

case and the diseretion of the wronged State." Lauterpacht,

(6th ed.), Vol. I, p. 285. To the

Supenhein's Interxationsl lax
same effect, see Grotims, Dg Jure Belll ag Pacls., Vol. I1I, pp.
420 and 719.




ioh.umnuuthm is in fartherance of o legiti-
sate governaental functioa, such use censtitutes a publis pur-
pose.

A8/ Under the United States lav of snineat donaia the term “pudlie
purposs” or “pudlic use” conmotes & governmental purpese as die-
tinguiahed from a privats purpose!

"ihere the federal Government umler the eonstisution
ans power $0 underteke the purposes for vhish the lasd is
sought 50 Be aoquired, then tha use 1s a publie one.”
Sitx of Seiland v Muﬂﬂ. 124 7. M 980, 964,
aas. l.-l.lll. 8. 79,

To tlo-n_ufhnm*'-us(nﬂ). 101 7. 24 298,
208, aod Ja ral, §. (1939), 338 ¥, Supp. 758.

It has alee Deen defined ae follows!

“A pablic use may de broadly defined as a use
affecting the pudlic generslly, or asy part thersef,

as distinguished from particular isdividuale.® 29 O. J.8.
823.
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