TO:

C.

Aarons




. D. GOLDING



April 5, 195 -

MEMORANDUM FOR THE FLIRS

Re: Nemorandws with respect to Auﬁuﬁv d‘ﬁh litary

Government of Germany to Vest I'roperty Outside Sermany '
with or without Provision for Compensating Credit in

m

1 anslysis of authorities.

' The carrying through of an effoctive mm- M don’ -
silitarisation of Germany and military control in Cermany of Indefinite
duration is therefors the strongest assurance that sn external asset
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' e.ﬂ.u to Nessrs. Aarons, Friedman, idnskeff, m,drm\eim. "
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1/ See text of Yalts Dsclarstion as jublished in the Kasningtom Lvening
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It has already been pointed out

Uovernment will have full authority to carry
with or without agreement for surrender
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ioting “elzian legislation.
5’6’ 10793 see aleo Ann, e

jeneral Counsel of the Tressury
Trescury, dated January 30, 19.5.
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The Netasrlsnds ocurts pointed cut that

Hsporsndum from N, OF
s Lo the fSecretary of
sugtalning the extraterr!
Jaricpruodentis

the sotdon taken was pursuant to
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191927,
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victory to the laws of precarious occugation are no longer
applicable The situstion parallels that which has frequently

arisen upen successful termination of hostilities. Ihus in
muwﬁ?v.om the mixed
(m!'m%um

335 (1930))+

Z8e In these circumstances 1t
must be admitted that the occupation created for the
Oreak governuent a situation which was essentially
similar to that of the legitimate yovermment of the

couniry "
In the case of the Bank of Nthiopls v, National Bank of
t and ouri [1937 . » question arose as Lo the

& liquidation of an Ethiopian bank by act of the Italian
suthorities, shortly after the comquest by italy of most of ithiopia
including 1te eapital, The Nritish court refused to apply standards
a8 to precarious oceeupation and stated:

rake such provisions as may be proper for regulating
the concoms of the inhabitants and 1t cannot emfine
iteell to the protection of iis military forces, It
nust necsszarily, in such eireumstances, sasupe the full
responsibility of government and i%e scts, I should have
thought, mst necessarily have the status of a fully
recognized zoverrment,”

In Ba
ntechel ungen @ chweizerischen Tuncesce 4
H’umn Arrete du Tribunal Federal Suisse (192L) Recueil
Officlel Fart IT, pe 507, the court stated, In rejectingy the Denue
Intermationale's claim for serviece charges aseinst one Hsusner,

1/ See Textor, 2 of the Law ua-.;os(mo;.
(Translation in ) tional Law

2
Gmnugoohrcsomui’mh ﬁu(lﬂﬁﬂs-ﬁ;ﬁ
Pe .

3
’ t Oecupation (1942)




i
_1 , il i |2l
3 ! £ i
Pl |
SR (s
4 1l il Vi
w wu e L
CEEY b £ .....m
__ R _ma.“_ Al |1
.. 2 .._.._ i ailed 45
P _wmm m“m mwm _w.mm......m




"My Lords, this letter appears to me to dispose of
the controversy. By exercising de facto administrative
control or exercising effective strative control,

I understand exercising all the functions of a sovereign
governsent in saintaining law and order, instituting and
maintaining Courts of jJustice, adopting or imposing lawe
regulating the relations of the inhabitants of the territory
to one another and to the Uovernment, It necessarily im-
plies the omership and control of property, whether for
military or eivil purposes, including vessels, whether
mu-Nh-tmuil In those circumstances, it
seens to me that the recognition of a government as possess-
ing all those attributes in a territory while not subordinate
to any other government in that territory is to recognise it
as sovereign, and for the purpose of international law a
foreign sovereign state.”

The court thereupon sustained the
Nationalist government of Spain to take
British waters, although the Spanish Civil ¥ar was still
progress.

In view of the foregoing, it appears that neither international nor
national tribunals will in general re-examine the validity of action
taken within its territorial jurisdiction by a de facto government, note
withstanding the fact that the government was es by war or revo-
lution, It has been specifically so held with reference to acts of a

thm i%s Jjurisdiction to take property under its
or % compel the transfer of property by pereons under its

Nor is there any rule of international law which requires national
or international tribunals to make such a re-examinstion. The right to
take for a public use is well acoepted in international law,
National jurisdiction exists to detormine whether the taking of
is for a pudblic use, and to determine, on a basis which treats foreign

§/ In sddition to the cases above cited, see f and Co, v,
andard 011 Ce pw York, 262 .Y, no (1933)3

. Sl g C m. rev'd, (1”1) 3 l. ’. 5”'

, Frivete Taternationnl Lo (24 od, 1930) 151 of. )m

e A T m bo b- 250
aley Olg 1) . WIJ. 25; d #
= ‘“ 2 B 176 'm )%T!Iii: igf .

” T heat. 2U6 (U. 5. v. U, 5., 229 U, B TL6

98/ See memorandus of Smith dated

-&o




should be pald for property o There sre no accepted
rules of tional law procluding the exsreise of much Juris-
dictian

ITI. :

o contracte entered into outside Uermany are & lscted O
soniiscatary action 1o lsmaterial

—— e —

In this comnection, see the awthoritiss collected in Hore
¥/ Stion of Foreign Froperty, 35 Am. Je Int'l, law, 213, 253: mmn.




cMu%dMlﬂuwm, however, also been
frequently exercised. Familiar examples are the extraterritorial
rights of diplomatic officials and the mm-.atmm-u-
mmu&mham forces abroad, :
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and their common interest had given rise to a class of
cases in which every sovereign was understood to waive
mom}nﬁamammwhmmm
diction:

Or as Strisower has put its

mrm-ddmwm-m regular

" [the territorial] state, whatever the result
in principle with nsputtoﬂnndtimct the latter,
hmmxxis-mmwmm-tmhu
m'y

™ mumwmnmunaumm
effect to the decree of & foreign state which purports to have extra-
territorial effect is a matter upon which there is no certainty
principle. mummmty not necessarily the same in
cases . . . ¥e do not have general principles applicable to all
cases " The question is in all cases whether the grant of redog-
nition be in accord with the public policy of the territorial

-

n/ :tﬂnm, L%mmu ot _ses mqa- Applications,

12/ ma.
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Jurisdiction where it is sought tc be enforced.ly/

As the Permanent Cowrt of Internstional Justice stated,
public policy is a notion "a definition of which in any partioular
country is largely dependent on the o on preveiling at any
given time in the country itself,"l

As the Belgian Court of Appeals said:

"What could hurt the public or yesterday need not
necessarily hurt it today."15

As an English court said:

"e o « You cammot lay down any definitien of the
term ‘public policy', or say it comprises such and
suoh a proposition, and does not comprise such and
such another."l

It is assumed that any measures takem to vest German assets
outside Gormany may involve the taking of steps to provide compen-
sation, HNevertheless, it is interesting to note that the courts
have sustained expropriatory action affecting property outside
the jurisdiction of the country taking such action, or nationals
of countries other than such country, or claims arising under the
laws of other countries.

13/ A large number of amuthorities are collected in Rashba,
P =3 otions and Publiec FPolicy in the

ave » .
[Footnotes 15 and 15),

14/ Judgments Nos. 14, 16, July 12, 1929 (P.Celtds Sere Ae
Wos. 20/21), 2 Hudson, World Court Reports 344, at 375,

404 (1935).
Ville Auvers v. La Be lle (C a °
1Y/ Jille gavers v fo Pelslque dndusiriolls (four diase.

.ly Besant v, M 12 ch. PAv. 805, 620 (1"9).
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See Srdth's semorandum of
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"The first 19 that the courts of 2 countyy will
not implead a forefyn sovereiyn, that is, they will non
by twir process aake him egeinst his w1l a partyte
legal prosesdings whethar the proeeadings involve prooess
agsinet his person or seek to recover frem hin speeifie
property or dasiyes.

ek vetmen e - —

23/ Ges Opinion of the Gemera) Counselel the Treasmyy Department,
zpre. -

22/ Gee 59 Il Le Fupe LTy 50 (1735) Ae Co L8Sp (193%) 1 ALL Rg Mo

7193 32 Ame Je Int¥l. Le 026 (1998)) Sk law Cwerterdy sav, (1937

- Yean, ity of Goverelon Stater, ? Fode Le Fuve (1938)
ST=62; Jonadng®, Secopmation sac O ereign tmunities, id, at
257-291; Weith, ihe Jurieclctior of [TiCICE Comrlo over 4 n
~overelsns, S0 Juike LeVe 17wl 735)) Juenicke, ‘ie 1O
mmnitat ia der sechtepreshuns rw: Soanlzohes Tavier Ccleg
S1t0ArilL Tuer lublisncisehes |71entiiches Jocht un Volkesrecht,
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" The seeond that taey will not by thelr process,
the soverelgn is @ party to the roceedings op

ze or detain jroperty of which he is in posses-
contrals

m House of lLords and the courts below had not

of the division of Fpanish torrisery between the
canteniing forces, and the cane proceeded throughout en the footim
that the Sepublicen dovernment wae the sole reco nized governwent in
snd for fpain, Tn the etriking cmse of the Arantmasu Vendi23/, however,
there was souarely posed the quertior wiether, while the legitirate

i

not,

a1

goverrnont is etill recognised ao the povernment of the
atate, an insurgent governmebt recognived on the authority
with'm & part of the nationzl territory iz %Yo te o an the

governnent of & soversign etate for purpeses of assarting soversiim
{emanity with respect Lo assets which 1t has cbtained throogh the
volantary consent of the person in possenedon,  In this onse, the
povernnent wap permitted to rave prierity where its decrae wan
n tize and 1ts notice of requlsition served on the reme fay aa
Jecren of the government, court oonsidered that,
votwithetsnding that assets within Ungland wers affected, 1t was Lowmd
by decisions RoldMug that foreign aete of state way not be reexavines.

&‘ .

et t.

oh 8 1.

¥or practisal ressons, » devroe which my be lesued vesting
aceets ocutside of Ger-any may be somewhal restrietsd so far gs the
naiimmality of the porsons whose asnats are suhjected Lo vestin,
ie coneerned, The legal sutbority for any decres which say be lasued
is sot, howewer, no restricted, In issuing & decres westing ‘mran asaets
ovtelde Cormany the Allisd centrel authorities shall be encbled to exsroise
. saeh awbbarity as say oxist with rFespect to persens who are Terman nationsls
upon the 4ate of the issuance of the vesting deares, and ench sutherity

Ciarman
aetion

23/ (1998) 7. 233 (2938) 3 ALL 5, R, 3333 (1929) . 37 (1939) 4 A1
Te Yo 2603 QQ09) Ay 0 256 (1999) 1 A11 54 Be 729y swe Iavter-
.‘,-.,'_ A n o LT ht

w L ! 3 LAELO OVRITMNY
Wodern Lo Wave (1999) 1y irizs, L FReto and T Jure lago.u:
The Arentaasy fondd, 33 Aw. . VL, Lo 55) (1939)e

2%/ tee note 9, gmra.

“-13 =




The same cbeervation 1s true, perhaps to sven s greéater extent,
with respect to the definition of tho term "epemy S As
g;u(ou Opyenhein's Internstionsl Law (Lauterpeseht ed,) sectien
’

_ "How, it 1s generally spesking correet to say that,
whereas the subjects of 3z state and thelr property bear
eneny character, the sudjects of an enemy state and
thelr groperty do nol beer enenmy character, ™This rule

y fme Hyde, Intemational Taw (3d od,) sec, 38 lyde almo
out that "neutral arddtrstors have generally been sgreed {n re-
quiring the soveresign which claimed an individual as a national
to adhore to a position coneletent with {is cwn mmicipal laws
or consgtitution,”
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in
ﬁilw. Schnapper,
sec, mo

uary 13
On

of Jan
te 11 (194L).
International Law,
28/ In this comnection, it may be pointed out that Switserland has

6 Hackworth, Digest of
already blocked Oerman assets,.

See Declaration on War
United MNations

2/




