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Memorandum from Mr. O'Connell, General Counsel of the
Treasury Department, to the Secretary of the Teasu

January 30, 1945

In connection with recent discussions regarding crtain post-
hostilities German problems of concern to the Treasury Department, as#
for example, currency matters, exchange control, owmership of foreign
exchange assets, control of banks, and control of financial transactions
in general, I have, at your suggestion, made an examination of the broad
question of the legal authority which the United Natiors vdl have to
act with respect to Germany after her military defeat. This memorandum
is addressed to that broad legal question rather than to specific questions
which may arise. I am confident, however, that the approach suggested to
this broad issue ill furnish a basis for answering specific problems with
which the Treasury will undoubtedly be concbrned.

It is, of course, impossible at this tine to analyze in detail all
of the situations that may exist or to solve the host of legal problems
that !ill arise !ith respect to the nature of Allied occupation of Germany,
the rights and duties of the occupants, the punishment of war criminals,
etc. The resolution of these questions will be greatly assisted, however,
by the formulation of a sound and practical general approach to inter-
national legal problems and by ascertaining the authority of the United
Nations to carry out their legitimate war aims.

I. General Anproach to Problems of International Law

In evaluating any problem of international law for the purpose of
deternining wheiher a particular course of conduct is consistent with the
recognized principles cf international lew, it is necessary to consider

( The nature and sources of international law;
(2) The applicability of existing rmiles to new or unusual

conditions; and
(3) The principles to be applied in the absence of a specific

rule of international low.

An orderly analysis is essential when new and unusual situations arise as
is likely to be the case ¥hen Germany has been defeated.

-(1) The nature and sources of international law.

The rules of international law are not a fully developed, integrated
legal system such as that which governs the conduct, of individuals within
our omwn borders.
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Domestic law, stemming as it does from one paramount authority,
is a relatively homogeneous, tightly-knit, comprehensive system of
rules vhich have universal application within a given jurisdiction.
International law, on the other hand, is not derived from any supreme
recognized authority but has a number of different sources each having
a limited scope,

The sources of international law are formal agreements between
nations, courses of conduct recognized as good usage by nations, general
principles of law and justice, treatises on international law, and
domestic and international judicial decisions./ These sources have
been recognized by the Supreme Court of the United States2 and have
been prescribed as the bases for decisions by the Permanent Court of
Interoational Justice.-/

The principles of international law have been reduced to specific
rules only to a limited extent. The incompleteness and inadequacy of
international lai are particularly apparent in the rules of warfare,
which constitute one branch of international law.4/

The backwardness in the growth of rules of warfare is due in part
at least to the fact that, unlike trade and commerce, the incidence
of war is not gradual and continuous but sudden and sporadic. Thus,
although some specific rules have been the subject of agreements to
cover special problems which arose out of particular wars, by and large,
the existing specific rules governing narfare fail to cover many
important areas. In addition, there are numerous loopholes with respect
to those areas uhich are covered in a general way. The inadequacy of
the rules of warfare with reference to the problems of the First World
War is vividly described by Garner in his book "International lax and
the World War: ",/

"In the first place, the war demonstrated in a strik-
ing manner that many of the rules which had been agreed upon
by the body of States for the conduct of war were inadequate,
illogical or inapplicable to the somewhat peculiar and novel

Moore, International Law Digest, Vol. I, section 1; Hackrorth, ffest
of International Law, Vol. I, sections 3-7; Taylor, Tnternati l
Public law (1901), section 30; Lauterpacht, 's Intrtona
Law, Vol. I, sections 15-19; Wheaton's Internatiot1 Law, 6th English
Ed., pp. 10-23.
Hilton v. Guyot, 159 U.S. 113, 163; The P quete Havana, 175 U.S. 677,
700; Thirty Hoshead of Suar v. Boyle (1815) 9 Cranoh U.S. 191, 198;
The Sstia (1871) 14 Uall. U.S. 170, 187.
W/ Wilson, International Law, (3d ed.) p. 11; S. S. Lotus, Per.Ct. Int.
Jus., Judgment 9, Sept. 7, 1927, Sec. A, No. 10 (II Hudson, World
Court Reports 1935, 20, 33, 35); Chorzow Factory, Per, Ct. Int,
Judgment 13, Sept. 13, 1928, Sec. A, No. 17 (I Hudson, World Court
Reports 1934, 646, 663).
Spaight, War Rights on Land (1911) p. 11.
Garner, International aw and the World War, Vol. II, p. 452; see also
Lauterpacht, Oppenheim's International Law, preface to the 5th edition,
IX.
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conditions under which they had to be applied during the
late war. In the second place, the war brought out the
fact that the existing rules did not by any means cover the
whole field; that they were wholly silent in regard to the
employment of various agencies and instrumentalities for
waging war 7 and that they did not deal at all with certain
conditions and circumstances which were unforeseen at the time
the rules were formulated."

Because of the substantial difference in the nature and sources
of international law as compared with the nature and sources of
domestic law, customary techniques used in interpreting and applying
domestic law may be inappropriate and even dangerous when adapted to
such limited rules as have been formulated in the field of vwarfare.
A proper approach in applying an existing rule entails a careful
examination of its origin to see whether it was intended to cover the
immediate situation, whether the result makes sense in the light of
present-day realities, and whether the end accomplished is consistent
with justice an morality. MIoreover, new situations ¶ill undoubtedly
arise and it cannot be assumed that there will always be an applicable
rule of w:arfare in existence.

(2) The applicability of existing rules of international la,.

In vieu of the fact that treaties are framed in response to parti-
cular ;oeds arising out of knoun practices, their contents must be
construed in the light of their origin. Similarly, rules derived from
accepted courses of conduct must be considered with reference to the
fundamental reasons underlying their adoption and the types of :varfare
existing when nations observed them.

Extreme caution must be exercised in the application of an exist-
ing rule of warfare to new and unusual situations in order to avoid
applying it in a manner inconsistent with or contrary to its underlying
purpose. Rules originate and continue in effect because they meet with
the approval of a large body of opinion in the society of nations. If
the application of a rule to a new type of problem would not meet with
the same approval, then the application of the rule vwOuld be improper.

The specific rules lhich have existed for some time with respect
to the treatment of non-combatants are'an illustration in point./
These rules, w.hich ;ere sound in connection with previous wars and rwhich
may still be helpful in some respects in the present war, would become
absurd if strictly applied to such actions as the bombing of industrial
objectives, even though such action necossarily results in death and

6/ The Hague Conventions of 1899 (II) and 1907 (IV) Respecting the Laws
and Customs of War on Land, Annex, Arts. 3, 22, 23, 24, 25, 26, 27,
28, 36 Stat, 2277.
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injury to non-combatants. In modern warfare, the destruction of
industrial installations serves to shorten hostilities and probably
accomplishes a net saving of lives. Accordingly, the United Nations
have accepted this treatment of non-combatants as a proper course of
conduct, and it has, in effect, become a rule of warfare.2/

Not only may existing rules become inappropriate to certain situa-
tions because of general changes in methods of warfare, but they may
be completely silent with respect to whole series of new problems, such
as those arising out of developments in the techniques of warfare.
For example, World'i ar I witnessed for the first time air warfare, with
respect to which there were obviously no previous rules in existence.8/
Similarly, technical developments during this war have revealed other
inadequacies in the body of the rules of warfare. When inadequacies
become apparent, they should be recognized as such and the difficulties
that flow from them should not be resolved by attempting to bring new
cases within established principles in a manner which perverts the
purpose of the existing rules of warfare.

Finally, in seeking to solve any particular problem by recourse
to rules of international law, it is essential to bear in mind that
even when there are existing rules of warfare in a particular field,
they are not and should not be considered as a comprehensive body of
rules governing all situations that may arise in that particular field.
It must be recognized that only a small area is covered by the specific
rules and that in most cases it will be necessary to refer to the
general principles of international law rather than the specific rules
which evolved from those principles to cover special situationso9/

(3) The principles to be applied in the absence of a governing
rule of international law.

It is apparent from the preceding discussion that cases are very
likely to occur where the well-recognized principles of international
law can not be applied logically and justly. In such situations the
United States and the other United Nations will be confronted writh the
difficult problem of adopting courses of conduct which will be considered
legal and proper by society as a whole.

To determine a legal and proper course of conduct under such cir-
cumstances requires an understanding of the basic philosophy of inter-
national law which prevails today. For many years there was a heated
debate between proponents of the "natural law" theory and those who
favored the concept of positivism. Recently, however, this conflict
has been rosolved. The events of the first World War led most writors

2/ See Spaight, Airuower and War Rights (1924), ChaptersVIII-XI.
ld ., pp. 196-198.

This principle uas recognized in the Preamble to the Hague Regulations
36 Stat. 2277. See also Spaight, War Rights on Land, (1911), p.11.
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on the subject of international law to agree that ordinary rules of
justice and general principles of law can properly supplement existing
rules of warfare. In other words, the absence of a crystallized rule
of warfare does not moan that there are no criteria upon which a bel-
ligerent's actions should be based. On the contrary, it must act with
respect to other nations in accordance with those principles of justice
that guide its intcrnal actions. Iauterpacht states in Oppenheim'a
Intornational La, at page 100 (5th ed., vol. I)t

"It is now generally admitted that, in the absence of
rules of law based on the practice of States, International
Law may be fittingy supplemented and fertilized by recourse
to rules of justice and to general principles of law, it
being immaterial whether these rules are defined as a Law
of Nature in the sense used by Grotius, or a modern Lra of
Nature with a variable content, or as flowing from the
'initial hypothesis' of International law, or from the
fundamental assumption of the social nature of States as
members oa the international community, or. in short, from
reason." (Underscoring supplied)

Lautorpacht continues by pointing out that far from being pure theory
this is:!

"a frequent feature of the practice of states, especially
as evidenced in arbitration conventions, and of Judicial
and arbitral decisions. InArticle 3e of
Statutes of the Permanent Court of International Justice
the signatory States have sanctioned that practice."
(Underscoring supplied)

The similarity of this approach to the philosophy which character-
izod the development of the common la: is striking. Making this Wnalgy--
Brierly, in his book "The Law of Nations," states.

"Thus where ¥e might say that we attempt to embody
social justice in la';, giving to that term whatever inter-
protction is current in the thought of our time, a medieval
thinker might have said that positive law ought to conform
to th6 higher lan of nature * * * Even a slight acquaintance
with the working of the English common law shpws it perpe-
tually appealing to reason as the justification of its
decisions, asking what is a reasonable time, or vihat is a
reasonable price, or what a reasonable man would do in given
circumstances. * *.l

1 Quoted in Hac!korth, Digest of International Law, Vol. I, p. 8.



One of the chief contributions of natural law is a principle which
is recognized and acted upon as fully today as it ever was. That
principle

"the existence of prnpuose in law, reminding us that law
in not a meaningless set of arbitrary principles to be
mechanically applied by courts, but that it exists for
certain ends, though those ends have to be differently
formulated in different times and rlaces. (Underscoring
suppled)

International arbitral tribunals have reco0ized that this is
the proper practice and have acted accordingly/ For example, the
tribunal established by the United States and Great Britain under
an agreement of August 18, 1910 discussed the question whether it
was authorized to invoke principles of equity in deciding the Cayua
Indians Canse. The decision contained this language:

"American Courts have agreed from the beginning in
pronouncing the position of the Indians an anomalous one.
liller J., in United States v. Kagma, 118 U.S. 375, 381.
When a situation legally so anomalous is presented, recourse
must be had to generally recognized principles of justice
and fair dealing in order to determ ne the rights of the
individuals involved." 1_/

The same tribunal applied identical reasoning to the rules of warfare
in the case of Eastern Extension. $ustralasia and China Telegrah Conm-
parny Ltd. The decision in that case states:

"i. . . In our opinion, however, even assuming that
there was in 1898 no treaty and no specific rules of inter-
national lar formulated as the expression of a universally
recognized rule governing the case of the cutting of cables

12/ See Administrative Decision No. II, by Judge Parker, Mixed Claims
Commission between the United States and Germany, November 1, 1923;
Annual Digest, 1923-1924, case No. 205; Goldenberg & Sons v.
Germany, Special Arbitral Tribunal between Roumania and Germany,
September 27, 1928; Annual Digest, 1927-1928, case No. 369; Lena
Goldfields Arbitration September 2, 1930; Annual Digest, 1929-1930,
case No. 1 (Cited in Lauterpacht, Onpenheim's International Law,
Sixth Ed., p, 28).

1j/ Nielsen's Report of American and British Claims Arbitration (1926)
203 at 314, Quoted in Hiackworth, Digest of International Lan,
Vol. 1, p. 8.

! P
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by belligerents, it can not be said that there is no prin-
ciple of international law applicable. Thternation il law,
as well as domestic law, may not contain, and generally does
not contain, express rules decisive of particular cases;
but the function of jurisprudenes is to resolv~ the conflict
of oposin rihts and interests b nplvying,. in default of
oy¥ spciefic provision of law, the corollaries of Feneral
principles, and so to find - exactly ss in the mathematical
sciences - the solution of the problem. This is the method
of jurisprudence; it is the method by which the law has been
gradually evolved in every country resulting in the definition
and settlement of legal relatjons as well between Staten as
between private individue-s."/ (Undersoring supplied)

Recognition of the fact that the body of international law
consists not only of specific rules but also of the ordinary rules of
justice and general principles of law, has led inevitably to the con-
clusion that thoro is in international, just as !n domestic law, a
principle of growth. Thus, the rules of warfare are not static but are
dynamic and the now and unusual probloems that the United Nations will
face when the hostilities with Gobrmany cease must be solved by building
upon the existing framcnirk.

The existence of this nrinciple of growth is apparent from even
the most cursory examination of the history of the rules of warfare.
When covrts look back at old decisions which are argued as the basis
of a litigant's case, they sometimes take note of the principle. For
example, an English court had occasion in 1934 to examine the law of
piracy and one case considered had been decided in 1696, In discussing
it the court said:

"But over and above that weo are not now in the year
1696, <o are noe; in the year 1934. International la, was
not crystallized in the 17th century, but is a living and
expanding code, * * * Again another example may be given.
A body of international law is groxling up vith regard to
aerial rarfare and aerial transport, of vhich Sir Charles
Hedges in 1696 could have had no possible idea." In re
Piracy jure Gontium (1934) A.C. 586, 592-593.

The text writors have also found evidence of this principle of
growth and have discussed it at sorm length. Hyde's'Internatioral
Law" contains one of the clearest expositions of this feature of

/ Id-., pp. 73, 75-76.
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international law. He points out that the rules of conduct, no
matter hol definitely established, whon applied munder conditions
differing sharnly from those that prevailed when they were first
enunciated, often fail to reflect and sometimes oven oppose the
underlying principles from ,hich they have originated. He then
states:

". . . Nevertheless, it must be constantly
borne in mind that what the consensus of opinion of
onlirhtonod States deems to be essential to the welfare
of the international society is ever subject to change,
and that the evolution of thought in this regard remains
as constant as at any time since the United States came
into hbeing. Above all, it must be apparent that t!henevor
the intorosta of that society are acknowledpod to be at
variance vith the conduct of the individual State, thoro
is established the ground for a fresh rule of roestant
aainst xhoih old and familiar rocedents may cease to
be availing."S/ (Underscoring supplied)

Any nation can, therefore, pronoso changes in internatinnal law
and such changes :ill. hb accepted and become law if society as a uhole
is convinced that benefits ,ill b; derived from them. As a matter of
fact, the United States has, fro, time to tinj, proposed changos and
they have beco:io intornational law. Hyde gives as an illustration
the attitude of the United Stntts ss a neutral during the 18th century
and thon states:

". . . Thus without soecific conventional arrangemont,
and by practices manifesting a cormon and sharp deviation
frr formnorly accepted rules, the society of States may in
fact modify the regulations goveorning its i~ombers.l2/

It w:orld be impossible 'o lay down procisly all the principles
contained in our own jurisprudence that should bo observed in examining
special cases that may arise when Germany has beeoon defeated. Several
general Euidos can, however, be stated briefly. In the first place, the
danger of dcmatic crystallization -- rhich inevitably results in rigid
and infloxiilo rules -- should be carefully avoided. Secondly, precedents
must al,:ays be examined in the light of the fundamental principles upon
t:hich they arc based. And thirdly, rules must not he obsorvcd blindly
but only after searching analysis of their utility in furthering the
nods of socity.

I_ Hyde, Intcrnational Law Chiefly as Interprctod and Apliod by the
United Statos, Vol. I, p. 3

/ Id. p. 5.
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Above all, when confronted by probles which ate not covered
by the existing rules of warfare Tie must approch thom with boldness,
courageo and the determination to advance the science of international
law by making the necoessary decisions in a manner consistent with
the othieal, moral and humane principles recognized by civiized men.
The responsibility of the United Nations in thiS respct is a heavy
one. It must not be discharged ith priary emph4is on tho technical
construction of obeoloto rules cf oonduct, but, on the contrary, it
must be dischalrged with duo regard to achieving the goals tor which
this :war is being fought.

n, Authority of the United Nations to Carry Out Their
legitimate War AimS.

Germany's defeat will not be the final realization of all c
war aims, but will only serve as an opportunity for the United Natio
to take the steps nocessary to dachieveo the objectivos for hinh thr
have fought so hard and so long. The period inmmodiately flowin the

eoossation of major hostilities in Europe must be utilized for this
purpose. Theoro are no rules of international la;w which present legal
obstacles to the attainment of the goal.

This conclusion is based on the following principles which ilt
be fully discussed bolov?

(1) International lar permits nations which have won
a war such as that being waged against ormany by the United
Nations, to accomplish the oends for which they have struggled
by imposing upon their defeated oncmr, In an armistice or a
treaty of peace, or through military occupation, such terms and
punishments as they consider necessary.

(2) Germany has forfeited all belligerent rights umder
international lars except the right to hane treatment, and
since the United Nations include nearly a of the civilized
peoples of the y:orld, the best test as toth humanoenes of
the treatment t6 be accorded Germany is public opinion and the
views of government authorities in the United Nations.

(1) Aehiovomrnt of war aims through an armietice, p treaty. co

Victorious nations do not always adeomplish their ar aims by
merely defeating their enemies in battle. They generall4 fight for
specific objectives wbich can be attained only after they have boeon
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militarily successful and are in a position to impose upon thoi~
enemies appropriato terms and punishments. This is particularly true
when xars arc fought against ruthless aggressors such as Gornany and
Japan.

It is not necessary, for the purposes of this memorandum, to
examine the war aims of the United Nations in minute detail, It
should swffico to point out that there has boon an enormous expondi-
turo of life and property to thwart the Axis dream of vorld domination
and to mako certain that peace-loving nations ;ill never again be
similarly threatened. The legitimacy of those objectives could not
possibly be questionede

The task confronting the United Nations whan hostilities against
Gcrmany are at an end, and again when those against Japan terminate,
is enormous in proportion and extremely complex. Effective purformance
of the task may well require unprecedented action, but there are no
principles of international lanv which stand in the way of its success-
ful completion.

The measures required to prevent future aggressions by Germany
and Japan can be the subject of an armistice or a treaty of peace.
They may also be carried ot't throuigh military occupation.

A general armistice is essentially a cessation of hostilities
pending the settlement of the terms of a treaty of peace. The losing
belligerent generally requests an armistice and is faced with the choice
of acoopting the terms proposed by its stroager adversary or continuing
hostilities against hopeless odds. An armistice represents, therefore,
the will of the victor and it is recognized that he may impose upon his
defeated adversary any terms that he desires.

The history of the last 100 years reveals many examples of
armistice which imposed severe terms upon the losing belligorent. The
Armistice Convention of January 28, 1871, in the Franco-Pfrussian War
provided for the delivery of the fortresses and the surrondor of the
armed garrisons of Paris, the payment by Paris of a ":ar contribution"
of 200,O00,009 francs, and the occupation by the Gerinan army of large
parts of France.

The protocol of peace in the Spanish-Americean iar stipulated that
Spain would rolinquish her sovereignty of Cuba, code Puerto Rico to the
United States and that the United States should occupy Manila until the
fate of the Philippines was dotorminod.L/

L Phillipsoh, Termination of Wfar and Treaties of Peace (1916), p,70.
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The terms imposed upon Germany by the Armistice of November 11,
1918, included, among other things, the evacuation of invaded territories,
the surrender of specified war material, the surrender of all submarines,
as well as a certain number of surface vessels of war, the evacuation
of particular ports, and the occupation of certain strategic positions
along the Rhine. As stated by Hyde, "these provisions reveal an
arrangement designed to accomplish far more than merely cessation of
hostilities, and serving in case of the observance of its terms, to
render it practically impossible fqor Germany to resume formidable
operations against its enemies."_/&

Almost all treaties of peace contain provisions designed to
achieve the war aims of the victor. They provide for such things as
cession of territory, payment of reparations and indemnities, occupation
by foreign troops, etc. If a war aim is a legitimate one, there are
no rules of international law that prevent the inclusion in a treaty
of peace of terms necessary to accomplish it.

International law also permits a victorious nation to annex the
entire territory of its defeated adversary, thus eliminating it entirely
from the society of nations, if such action is in furtherance o a
ldgitimate war objective.19/ When annexation takes place, the treatment
of the area subjugated becomes a matter of domestic concern for the
conqueror and there are no problems of international law. No treaty or
other agreement with the losing nation is required and the disposition
to be made of its territory is a question decided by the victor alone
or in conjunction with its allies.O/

There are, therefore, at least two separate and distinct courses
that the United Nations can follow when they have defeated Germany.
They can (1) impose upon Germany in an armistice or a treaty of peace,
such terms and punishments as they deem appropriate to prevent future
aggressions, or (2) they can annex all German territory, obliterate
Germany as a nation, and administer the former German territory in any
way they see fit, subject only to such limitations as may exist in their
own domestic laws. These two courses being open, can it be said that if
the Corrective measures dooeemed essential fall short of complete annexation
and if there is no effective German government in existence which could
sign an armistice or a peace treaty, the hands of the United Nations
will be tied? Can it be said that the inability of Germany to sign a

1_8/ 2 Hyde, International Law Chiefly as Interpreted by the United
States, sec. 647.

12/ Opponheim's International Law, Vol. t, pp. 449-450; Kall, A Treatise
on International law, p. 681; Lawrence, Principles of international
law, pp. 159-160; 1 Hyde, International Law Chiefly as Interureted by
the United States, pp. 176-177.

2 Mormon Church v. United States, 136 U.S. 42; United States. Lyon
ot a1. v. Huckabee, 83 U.S. 414, 434; and texts cited in footnote 25.
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treaty coupled with the unwillingness of the victors to annex all
Germany, means that a more moderate course than annexation cannot be
undertaken? Obviously, thoanswer to these questions is an emphatic
"no".

Customarily nations have achieved legitimate war aims either
by treaty or by annexation. There is nothing in this practice, how-
ever, from ahich an implication can be drawn that these methods are
exclusive. The situations that have existed in the past were such as
to fit known procedures but the fact that they did is not in any sense
a reason for concluding that no others can be utilized.

Assuming that the United Nations do not wish to eradicate Germany
completely by annexing all of its territories, the traditional
approach left open to them is to impose their will upon Germany by
moans of an armistice or a treaty of peace. The hssential nature of
such an ',agrenment" must be examined in order to determine whether it
has as its basis any principle of law which would be violated should
the terms and punishments be imposed without benefit of a bilateral
document.

In many respects an armistice and a treaty of peace occupy under
international law a position equivalent to that of a contract under
domestic law. The analogy fails, hoever, in our important respect.
Duress does not invalidate a treaty although it would invalidate a
contract. In discussing the analogy, Lautorpacht states:

"There are few questions in international law in which
there is such a measure of cammon agreement as this, that
duress, so far as States are concerned, does not invalidate
a contract; nevertheless, it is submitted that this exception
does not affect the view presented here of the fundamental
identity of contracts and treaties. It has already booeen
pointed out that analogy fails here so far as international
law is an undeveloped law; it may safely be said that with
the development of international law to a system of law with-
out qualifications and limitations the analogy will hold with
undisputed force ..l2

The ideal situation visualized by tautorpacht of international law
without qualifications and limitations is far from realization at present.
The law remains as it was in 1927 when he published his treatise -. duress
does not vitiate a treaty.

kV lauterpacht, Private Jaw Sources and Analogies of International
Iw (1927) p. 61.
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The rule is neither shocking nor obscure when considered in
its proper frame of reference, i.e., the conditions that exist when
treaties of peace are drafted. They do not result from the usual
give-and-take type of negotiations that prevail in normal times. On
the contrary, the stronger belligerent offers terms to its adversary
and the loser must accept them or face annihilation. If the loser.
refuses the offer, hostilities will continue and this will generally
lead to a further deterioration so that the second offer may be even
more severe and the need to accept the terms even more urgent. Pressure
and duress are, therefore, the motivating forces in the negotiation
of peace treaties. The treaty of peace would not have become the
principal device for terminating wars if the loser were permitted at
a later date to abrogate its obligations on the basis of duress. This
would have rendered practically all such treaties nullities and inter-
national law would undoubtedly have developed along other lines, giving
recognition to the accomplishment of legitimate war objectives through
other means.

Phillipson states the basis of the rule quite clearly. He says:

"* * * If peace negotiation is not an actual extension, in

another plane of conflict, of the military operations of the
belligerents, it is at all events a substitute therefore, and
cannot possibly be considered as being immune from all threats
and pressure. There is not and cannot be any legal principle
forbidding a peace negotiator to threaten that he will resume
hostilities if his terms are not accepted; for the other party
knows full well what will happen if the negotiations fail.
A certain element of pressure is therefore inevitable hero, and
it cannot properly be described as duross."_2/

Lnvrence takes the same view:

"Most treaties of peace are made by the vanquished state
under duress; but there would be an end of all stability in
international affairs if it were free to repudiate its ongagc-
monts on that account whenever it thought fit."l/

Thus, the validity of a peace treaty is not based upon the consent
of the vanquished but rather upon the practical benefit of the stable

re.establishment of peaceful relations. In view of the fact that

2/ Phillipson, Termination of War and Treaties of Peace, p. 162.

2/Principles of International Law (1923) p. 303. Soo also 2 Hyde,

International Law Chiefly as Interpreted by the United States,
.; 5 Moore, Interntional Law Di est, p. 183; Ednds,

The Lawless Law of tins (1184;Lauterpacht, rivats

Law Sources and Analogies of International law (1927), p. 161.



.4
-14-

annexation depends solely upon the will of the victors and treaties
of peace upon the consent of the vanquished obtained under duress,
it is clear that these two procedures are not exclusive. The terms
and punishments are in fact decided upon and enforced by the victors.
Thus, the method they adopt is simply a matter of form and not of
substance,

It would be absurd to assert that the United Nations can annex
Germany but if they are unvilling to do so they can take less drastic
steps only if they aro willing to rely upon a German government which
muit arise out of the wreckage of six years of Nazism plus more than
five years of total warfare. There might be some merit to such a
oohnlusion if consent of the vanquished were an element of peace treaty
negotiations but, since consent is not involved, the historical methods
9f achieving war aims are obviously not legal limits but only manifesta-
tions of the general rule that legitimate vrr objectives can be attained
through the imposition upon the defeated nation of appropriate tOrms
and punishments.

Prolonged occupation as a means of achieving war aims has been
rccognized by writers since the early days of international law.
In 1758 Vattel stated:

"When, therefore, he (a conqueror) has totally subdued a
hostile nation, he undoubtedly may, in the first place, do
himself justice respecting the object which had given rise to
the war, and indemnify himself for the expenses and damages
he has sustained by it; ho may, according to the exigency
of the case, subject the natibn to punishment by way of
examplet he may even, if prudence so require, render her
incanab1 of doirn mischief with the same case in
future."24 (Italics in original)

In recent times Phillipson has made a similar observation:

"Conquest means nothing moro than effective military
occupation by the enemy forces; and as such I Ub
a provisional roe dure or a means to so other end
tomnlated by the Government of the ocuvin fccs.U
(Underscoring supplied)

There is, therefore, nothing in international law that would
prohibit the use of military occupation, or any other measures, to impose
apropriato terms and punishments on Germany in order to prevent further
aggressions against poeace-lving nations.

Z/. Vattel, law of Nations, (1758, Chitty ed., 1859) Book III, sec. 201.

/?5 Phillipson, Termination of War and Treaties of Ptao (1916), p. 9.
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(2) Germany is not entitled to bell erent rights under
international law.

Careful study of the limitations placed by international law
upon the activities of occupying powers and victorious nations
reveals that the United Nations, in planning for the treatment of
Germany, will not be hampered in any way by technical legal diffi-
culties. Germany is not entitled to the rights generally accorded to
belligerents under international law.

International law as embodied in treaties and usage must, like
other branches of law, be interpreted by human beings. The basic
ingredient of each rule of viarfaro is a logical moral princiole which,
for practical purposes, must be set forth in words. The words used
may somnetimes be subject to technical legal construction leading to
conclusions entirely foreign to the moral principle. If by detying
belligerent rights to Germany we should deprive her of the protection
derived from sound moral principles, we might be open to severe
criticism. If, on the other hand, the United Nations scrupulously
observe accepted moral standards and merely deny to Germany the
opportunity to contend that -- without reference to the underlying
moral principle - certain activities violate the words in which
particular rules of warfare are stated, then their behavior cannot be
questioned.

in fact, this approach is eminently suitod to the type of problem
with which re will he confronted when Germany dollapses. It cannot
reasonably be contended that the Gormans havo.e a right, through technical
legalistic argument, to prevent the accomplishment by the United Nations
of the objectives for which they have fought. Such arguments have not
boon available as a defense against past German aggressions and
barbarities and it is only just that they should not be permitted to
interfere with the methods deemed by the United Nations to be essential
to the prevention of future aggressions and barbarities.

The Germans have violated the Pact of Paris which renounced
"recourse to var for the solution of international controversios" and
"as an instrumont of national policy." The Germans have violated meeost
of the provisions of the Hague Convontions. The Germans have committed
innumerable outrages that defy descriptioi. They have made no effort

whatever to conform to a standard of conduct which would meoot with the
approval of public opinion throughout the world. Accprdingly, they
have lost the right to be treated as belligerents, they have established
grounds for retaliation and they are not in a position to contest, or

oven discuss, the icgures hich will be taken by the United Nations.
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This conclusion - discussed in detail belori -- is clcarly a
proper statement of the existing rules of international laiw. Although
it means that the GOermans have no "legal" rights as bollifloro!ts it
does not moan, and should not be considered as imnlying that Gcormany
is not entitled to humane treatment. As indicated in the ivocoding
pages, the absence of legal rules established by troetios or general
usage throws us back upon general principles of law for guidance in
the conduct of the war and the period that will follo,:, and there arec
no principles of American jurisprudence pormitting inhuman treatment
of individuals, groups or nations,

Wo must, therefore, in formulating plans for the post-war
period, observe those moral principles w.hich are the foundation of
our omn civilization. Ordinarily this will be a simple matter, since
the averag American is accustomed to make docismons with those mlaxirms
in mind. There nill probably be situations, holover, so novel that
the demands of morality viill be difficult to ascertain. in such
oases, reliance upon the statements of the loaders of the Unitod Natioi's
governments will be the safest course to follow. Their uttcranccs
ill1 be found, in general, to embody public opinion as crystallizod by

governmental planhing and governmental action. Since moral principlos
are in essence the standards of conduct accepted by the great bull: of
civilized peoples, it vould be impossible to find a moro accrato sr1rcc.
Even in those moro difficult situations, howdover, the effort to give
the Germans humane treatment should not be perverted and tihe issues
should not be clouded by technical roasoing. The problem is one of
conscience, not of lav.

The Pact of Paris of August 27, 1928, 26/which uas formally
designated the "Treaty for the Renunciation of Wiar as an Instruzot
of National Policy" introduceod a now concept in the Law of War. D¶xing
the entire 19th and early 20th centuries, war was recoglizod as having
an "extra-legal" status -- it wvs not considered illegal yet writors
hesitated to describe it as legal.

Wlhen a war broke out, rogardloss of its nature or cause, rogard-
less of whether it mas just or rnjust, both belligerents yre clothed
"automatically" with a complete sot of belligerent rights. These
belligerent rights ihcluded the rights vhich each belligerent had with
respect to the other and vith respect to all non-bolligorents. in
addition, there sprang up a set of corrosronding duties which oach
belligerent oued to the other and which each non-belligerent owed to
the belligeronts.

26/ 4 Treaties. Conventions. International Acts. Protocols and iAfroomnts
botweon the United States and Other Peomrs, (1938) p. 5130.
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As a result a cordon sanitaire was drawm about the belligerents
and the remainder of the world wlas sharply restricted in its nbility
to favor one belligerent as against the other regardless of the merits
of the cause,

This artificial and unjust relationship was abandoniod in the Pact
of Paris, and any belligerent rwhich thereafter ongaged in a ;war as an
instrument of national policy would be tflty of an illegal act and
would forfeit its status as a lawful belligerent.

The Pact of Paris providos, in parts

"Article I. The High Contracting Parties solemnly
doclare in the namenns of their rospectivo pcoplos that they
condemn recourse to war for the solution of international
controversies, and renounce it as an instrument of national
policy in their relations with one another.

"Article II. The High Contracting Parties agree that
the settlement or solution of all disputes or conflicts of
whatover'nature or of whatovor origin they may be, which
may arise among them, shall never be songht except by
pacific mans." W2 (Underscoring supplied)

Sixty-three nations, including Germany, :cre signatoriu2 to the
Pact of Paris. All of them solemnly agreed that war tc:s outlawed a5 an
instrumont of national policy and that war, as such, hed lost i- ex tra-
legal atatus in the field of international law and was thenceforth to
be doomed illegal except for the purpose of self-defense.

Having renounced par and having condemned it as an instrument of.
national policy, the Pact of Paris mado resort to war an illegal act.
How:ver, the Pact of Paris does not itself express what legal incidents
flow from its violation. Ncvortheloss, its intorprotation his bkcn
made perfectly clear by the authorities. An excellent stntmont of the
legal consequences of resorting to tor in violation of the PTct of Pnris
was made by Mr. Stimson, as Secretary of State, in a speoch bt.fore the
Council on Foroign Relations on August 8, 1932. He statod:

"War betvoon nations was renounced by the signatorics
of the Briand-Kollogg Treaty. (Pact of Paris) This moans
that it has become illegal throughout practical. te cntb'c
world. It is no longer to be the source and subject of
rights. It is no longer to be the principle around which
the duties. the conduct and the rights of nations revolve.
It is an illegal thlin. Hereafter, whoen to nations engngo
in armed conflict, either one or both of thom must bh urong-
doors -- violators of the gonoral treaty. Wo no lnorer
dra; a circle about them and treat them with. the pTunctilios of
the duelist's code. Instead, we denounce them as laqbreakers.
By that very act we have mad6 obsolete many

27/ A. I at 5132



legal precedents and have given the legal profoesion the
task of re-examining many of its codes and treatises."
(Underscoring supplied) (Parenthetical phrase supplied) 2/

A moro specific formulation of the legal effects of the viola-
tion of the Pact of Paris may he found in the interpretation olncd
upon the Pact by the Harvard Research Convention on Right(s nd Duties
of States in Case of Aggression, which vsas drafted in October 193Q1 and
was signed by eighteen distinquishod American scholars in the filid of
international lau. The Convention provides in part:

"* * * an aggressor does not have 0ny o' the rights
which it would have if it wcre a belligeorent. * * .

"An aggressor does not have any of the rights Ahich
rould accrue to a State not an aggressor as th- result of
the we of its armed force." (Underscoring supplied) 29/

When the logic of the Pact of Paris is carried throngh it is at
once evident that what the 63 nations agreed to in August 1928 u;as not
merely the expression of a pious hope but was rather the £crmation of
a no; legal doctrine with far-roaching effects. This noe: concpt of
international law has beon applied to specific situations 'hich have
occurred sinca its formulation. It -?ill be observed that nations
resorting to wtar as an instrument of national policy hrve not beeon
accorded the "rights of belligerents."

The first crucial- tcst O/camno in September of 1931 hon hotrilitica
broke out beteocn the arnomed forces of Japan and China in Nianchuria.
The United States Govornmonnt cooparat d with the Council of the LiCgu_
of Nations in efforts at conciliation. Notuithstanding these conciliatory
efforts, Japan occupied all of Manchuria.

on January 7, 1932, the United States sent identical notcs to China
and Japan, declaring that:

"it cannot admit the legality of any situation do facto * *
and that it does not intend to rconizo any sittion,
treaty, or agroomont which mnny be brcught about b:y oalns
contrary to the covenants and obligations of the Pact of
Paris of Aiugust 27, 1928, * * * (Underscoring supplied) 21/

2F8 _FmrEfn Affairs, Spccial Supplement, Vol. 11, No. 1,(1932) p. .
V 33 American Journal of Intcrnational Lah,T Supp. 819, 886, 898.
/ Note that the border hostilities bot;:ocn the Soviet Union. and China

in 1929 "aro amicably settled upon the citation of the Pact of Paris
and the League Statute. S:o Stimson, "The Pact of Paris: Thrut. Y-ors
of Development,," Froign Lffairs, Special Sunplonont to Vol:. 11,
No. 1 (1932).

L/ Peace and 'ar. United States Foroin Policy, 1931-1941, Dcpartmcnt
of State, (1943) pp. 159, l6;.

I
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0C March 1, 1932, the Assembly of tho League of iNations declared:

"that it is incumbent upon the members oqf the oeaguo of
Nations not to rocognize any situation, treaty or agro6mcnt
'hich may be brought about by means contrary to the Covenant
of the League of Nations or to the Pact of Paris."
(Underscoring supplied) t/

The vital change that had boon vrought by the Pact of Paris !as
underscored by Mr. Stimson in his address bforo the Council on Foreign
Relations:

"Under the former concepts of international la' thoen
a conflict occurrod, it ras usually doomed the concern
only of the parties to the conflict. The others could only
exercise and express a strict neutrality alike to,:ards the
injured and the aggnressor. If they took any action or even
expressed an opinion, it was likoly to be doomed a hostile
act towards the nation against ;hich it was dirocted, The
direct individual interest -thich every nation has in provcnt-
ina tar had not yvt booeen fully roalizcdnoor had that intoroit
beon Eivcn leoal recognition. . But o, under the covenants of
the Briand-Kellogg Yact such coflict becomes gal concern
to everybody connected with the Troeaty. ll of the stops taken
to enforce the treaty must be judged by this non situationn. is
Was said by M. Briand, quoting the words of President Coolidge:
'An act of tr in any part of the vorld is an act that injures
the interests of my country.' Tho world has learned that grcat
lesson and the execution of the Briand-Kollogg Treaty codificd
it." (Undrscoring supplied)

Thus, the Pact of Paris bore its first fruit and an illegal belli-
gerent vas deprived of one of its most important belligerent rifhts--
the right of conquest. Prior to the Pact it had been universally accinted
that a belligerent may subjugate and annex conquerod territory. / 'Und0r
the ne0 doctrine the right of conquest does net exist if the concuring
nation has lot its "belligerent rights" by ongaging ii an illaga!. -,r.
This doctrine was applied not only to lanchtria, but alsn to Eithic;is ,35
Austria, 1/ Czechoslovakia, 37/ and :bania. 2/

L2 Monthly Summary of Leagtue of Nations (1932) p. 100.
Foreign Affairs, Special Supplomnot to Vol. 11, No. i (1932) p. VIII.

24/ SoC footnote 19.
2/ In 1935 uhon Italy invaded Ethiopia, the United Stateos, in coormnity

with the doctrine of the Pact of Patis, refused to recognize tho
conquest of Ethiopia. Peace a ar, United States Foroij Policy,
1931-1941, Department of Stto, 1945, p. 33.

6/ Thq United States has never recognized the absorotioi of Austria by
GOrmany, And undor'tth o oscou Doclaration has oxdrosly refusod such
recognition. Dept. of State Bulletin, Nov. 6, 19/3, Vol. L{, p. 310.

2/ ~Press Release, State Dept., March 25, 1939, Vol. XX, Noi 495, p. 221.
LB/ Dept. of State Bulletin, Juno 3, 1944, Vol. X. p. 510.

I
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Another of the important "belligerent rights' is the right to
require that countries not cngagod in the iar remain completely ncutral.

Prior to the. Pact of Paris iwhn one nation. doclareod war uoo:i and
invaded another nation the remaining nations of the world ,roe faced
with the choice of actually taking sides and becoming belligerents or
maintaining a "neutral" status. Hodover, since the Pact of Paris therm
can be no 'noutral status" where war has booeen resorted to as an instru.
mont of national policy. Neutrality, as such, applied only to a "bcl-
ligoront" and a nation ;aging a T.ar in contravention of the Pact of Paris
is not a "belligerent" and consequently is not entitled to vpqtirc thor
nations to remain neutral.

This doctrine has had practical application in the present iar.
Germany, having resorted to war as an instrument of national policy,
has not boon accorded its "belligerent right" to have all non-particinatiqg,
nations maintain a strict neutrality. On September 3, 19O, the President
of the United States announced the exchange of fifty of ow ovor-age
destroyers for naval and air bases in the British Caribhean possessions.

Coumenting on the legal significance of the transfer of destroyers
to Groat Britain at a time uhon she was engaged in a war, rtuincy ifright
made the following enlightening observations:

"It is believed that the various public declarations
by the President and the Secretary. of State that Germany and
Italy are aggressors, that international laiw and the Pact of
Paris have boon violated, that ncts of the violating statos'
professing to change the status of occupied territories will
not be recognized, and that forms of aid incomipatiblc w:ith
.-a status of neutrality will be extended to the victims of
aggression, are adequate to indicate that thoe United States
is no longer a neutral from the point of vioe; of international
law.

"* * *the United States has a completo answor to any
challenge to the propriety of t.e destroyer trnnsactxon-
under international law. Thu states of the world have
generally recognized that Germany has initiatcd hostilitis
In violation of its international obligations under the
Pact of Paris and other instrumonts. Consequently Gernmny
is net a la.ful belligerent, and parties to these instru-
meonts are not obliged under international law, to observe
towards Germany and.her allies the duties of a neutral." 39/

23/ The Transfer of Destroyers to Great Britain, 34 A.J.I.L. 680, 68,-669.
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Another marked departure from the conventional concept of
neutrality may be found in the Lend-Lease legislation introduced on
January 10, 1941, and approved by the President on March 11, 1941,
which asserted the freedom of a non-belligerent to discriminate
between the participants in foreign hostilities by favoring the
lawful belligerent as against the aggressor nation in a marmer which
would have been clearly in violation of international law principles
of neutrality as they existed prior to the Pact of Paris, but which
are completely consistent with the new doctrine that an aggressor
is deprived of its "belligerent rights."

The fact that the adoption of the Lend-Lease Bill constituted
a radical departure from former concepts of neutrality was expressly
recognized by Secretary of State ull and Secretary of War Stimson,
the House Committee o$7oreign Affairs,d / and the Senate Foreign
Relations Committee.i' Testifying before the House Committee on
Foreign Affairs, r. tull stated:

"The question presented is, therefore, whether in
view of a universally recognized world movement of force
based on determination to invade and to conquer and to
subjugate, peaceful nations shall wait until the invaders
cross their boundary line, still clinging to the forms and

~q/ The House Committee on Foreign Affairs expressecs the principle
as fllowss
"* ** Furthermore, the Kellogg-Briand Pact, which is a part
of international law not only was intended to outlaw force as
a means of resolving international disputes, but its violation
has' also been regarded by many distinguished international
lawyers as giving any signatory the power:

"'to decline to observe toward the State violating the Pact
the duties prescribed by International law, aoart f~on the Pact,
for a neutral in relation to a belligeretnt: land t 2 / Supply the
State attacked with financial or material assistance, including
munitions of war., *'" H. Rept. 18, 77th Cong., lst sess., p. 5.

1/ The report of the Senate Foreign RP.elations Committee indicated
unmistakably that thatbody appreciated theohange in the legal
relationship brought about by the Pact of Paris. The report states,
in part:
" * * In line ?rith that doctrine, the Kellogg-Briand Pact is
recognized by eminent scholars of international law to give any
signatory the power, where the mact!s provisips are violated by '

another nation, to ceast to abide by the neutrality laws whith
govern innormal tims, and to 'Supply the State attacked with
tinancial or material assistance, including nunitions of war; * '"
(Underscoring supplied) S. Rapt. 45, 77th Cong., Ist sess., p, 4.
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shadows of neutrality laws, or whether they shall recognize
that this is a world movement of conquest without limit as
to extent of territory and invoke the law of self-defense
before it is too late to assert it successfully, as was the
case with so many of those magnificent little countries in
Europe. That is the question. We can take our choice.
And in these circumstances, where we have a situation of an
outlaw country moving straight at another country. there is
no occasion to invoke neutrality. Only the law of self-defense
can be invoked, from any practical viewpoint." (Underscoring
supplied) A2/

A more elaborate analysis of the problem was presented by Er. Stimson
who stated, before the same congressional committee:

"This country was one of the authors of one of the
greatest changes in international law that has ever taken
place when it was in 1926 and 1927 and 1928 the initiator
of what has been called the Pact of Paris, or the Kellogg-
Briand act."4I

Then referring to the Association of International Law, which inter-
preted the significance of the TPact of Paris, Lr. Stimson continued:

"* * * I might say that the membership of that association
is composed of the most distinguished international lawyers from
all over the world; Americans, British, Frer.chman, CGernans,
Scandinavians, Italians, Japanese--all of them. And thoy
considered what the effect world be of an attack in violation
of the Kellogg Pact by one signatory upon another, and what
effect it would have upon the rights and redresses of the other
members of the great family of nations -hich had entered into
that treaty under international law. And the conclusions 'hich
they reached are the most authoritative statement of interrntional
law on that subjiect which, so far as I know, has ever been
pubhlished. And this is what they said, and I would like to have
it on this record very carefully so that when our friends. say
that to held Great Britain at this time would be an act of a
I would like them to know that these great scholars and larvors
have said it vould be under the Kollogr Pact. * *

"Now. this is what they said and they were cy>nsiderinc lust
that very question.

Id., p. 103.

A2i/ Hearings before the House Committee on Fovoign Affairs, 77th Cong.,
slet soss., January 15, 19l41,on i.R. 1776, p. 10.
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"fWhereas the pact (the Pact of Paris) is a multi-
lAterial lawmaking treaty --.

"MYking international law among those members* in other ¥ords.

"'* * * thercby each of the high contracting
parties makes binding agreements with each other and
1il of the other high eontracting parties; .and

"'Whereas by their participation in the pact 63
States have abolished the conception of war as a legiti-
mate means of exercising pressure on another state in the
pursuit of national policy and have also renounced any
recourse to armed force for the solution of international
disputes or conflicts --

"U4 , in the event of a violation of the pact by a
resort to armed force or war by one signatory state
against another, the other states may, without thereby
committing a breach of the pact or of any rule of inter-
national law do all or any of the following things --

"'decline to observe toward the State violating the
pact the duties prescribeOd by international la. apnrt
from the pact, for a neutral in relation to a belligerent--'

"a are no longer bound by the rules." (Underscoring supplied) A/
The right of annexation and the duty of neutrality mre merely

examples of belligerent rights forfeited by a nation engaging in a
war that is contrary to the provisions of the Pact of Poris. The
effect of the Pact upon the activities of the United Nations during
the occupation of Germanyis equally as great. We need not be blind
followrs of ancient precedents in our treatment of the dofcntrd
aggressor. We are not required to give cognizance to legalistic argu-
ments that this or that "right" of Germany is being violated. On tho
contrary, the United Nations are free to exorcise their joint
ingenuity in the formulation of a plan that vill insure the world
against any repetition of the Nazi outragos, and there will be no
legal obstacles to overcome in order to execute the plan. Germany
by attempting to dominate the wholo earth has forfeited all "legal"

Hearings before the House Committee on Foreign Affairs, 77th Cong.,
1st sess., Jan. 15, 1941, on H.R. 1776, pp. 103-104.
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rights and can only claim what will be freely accorded without
request - the observance of humane principles in the application
of appropriate terms and punishments 4/

In view of the clear implication of the Pact of Paris and its
provious application by this and other governments, it is mnnccs-
sary to develop othoe reasons why there can be no technical
application of the Hague Conventions to the occupation of Germany.
Briefly, some of the other reasons are;

(a) Should the United Nations choose to achieve their war aims
by means of an armistico, a treaty or annexation -- all imposed upon
Germany -- their pomers would be unlimited. Since they can also
choose to accomplish these aims through a military occupation, it
would be illogical to confine such action within limits that vould
not exist if a different choice were made.

(b) The Hague Conventions are designed to apply to the type of
warfare that was knoan in the nineteenth century and thoy cannot
be applied logically and justly to "total warfaro."

(c) The Hague Convention rulbs governing military occupation
apply only to a precarious occupation wihilo hostilities arc in
progress and the occupant is in imminent dcngcr of being driven out
of thq occupied territory.

(d) All of the rules of the Hague Conventions are subjuct to
exceptions in cases of military necessity. The prevention of fur-
thor hostilities is as clear a military necessity as the succssful
completion of a military campaign.

(o) The United Nations are entitled to take reprisal measures
against Germany because of Germany's violations of the Fhgue
Conventions.

(f) Some of the belligorents are not bound by the Hague
Conventions and, thorcfor,, under the terms of the Conventions thcy
do not apply to any of the belligcrents.

(Initialed) J..O'C, Jr.


