Memorandum from Mr, O'Connell, General Counsel of the

Treasury Department, to the Secretary of the Treasury

January 30, 1945

In connection with recent discussions regarding certain post-
hostilities German problems of concern to the Treasury Department, as,
for exemple, currency matters, exchange control, ovmership of foreign
exchange essots, control of banks, and control of financial transactions
in general, I have, at your suggestion, made an examination of the broad
question of the legal authority which the United Nations will have to
act with respect to Germany after her military defeat. This memorandum
is addressed to that broad legal question rather than to specific questions
which may arise. I am confident, however, that the approach suggested to
this broad issue will furnish a basis for answering specific problems with
which the Treasury will undoubtedly be concerned, -

It is, of course, impossible at this time to analyze in detail all
of the situations that may exist or to solve the host of legal problems
that ill arise with respect to the nature of Allied occupation of Germany,
the rights and duties of the occupants, the punishment of war criminals,
etc. The resolution of these questions will be greatly assisted, however,
by the formulation of & sound and practical general approach to inter-
naticnal legal problems and by ascertaining the authority of the United
Naticns to carry out their legitimate war aims. |

I. General ALpproach to Problems of Intérnat;onal Law

In evaluating any problem of international law for the purpose of
determining whether a particular course of conduct is consistent with the
recognized principles of international lew, it is necessary to consider

(1) The nature and sources of international law;

(2) The applicability of existing rules to new or unusual
conditions; and

(3) The principles to be applied in the absence of a specific
rule of international law.

An orderly analysis is essential when new and unusual situations arise as
is likely to be the case when Germany has been defeated,

(1) The nature and sources of internaticnal law,

The rules of international law are 'not a fully de#eloped, integrated
legal system such as that which governs the conduct of individuals within
our own borders, - Erane "

P .




Tpes

Domestic law, stemming as it does from one paramount authority,
is a relatively homogeneous, tightly-knit, comprehensive system of
rules which have universal application within a given jurisdiction,
International law, on the other hand, is not derived from any supreme
recognized authority but has a number of different sources each having

a limited scope.

The sources of international law are formal agreements between
nations, courses of conduct recognized as good usage by nations, general
principles of law and justice, treatises on international law, and
domestic and international judicial decisions.l/ These sources have
been recognized by the Supreme Court of the United States2/ and have
been prescribed as the bases for decisions by the Permanent Court of
International Justice.}/

The principles of international law have been reduced to specific
rules only to a limited extent, The incompleteness and inadequacy of
international law are particularly apparent in the rules of warfare,
which constitute one branch of internatimnal law.i/

The backwardness in the growth of rules of warfare is due in part
at least to the fact that, unlike trade and commerce, the incidence
of war is not gradual and continuous but sudden and sporadic, Thus,
although some specific rules have been the subject of agreements to
cover special problems which arose out of particular wars, by and large,
the existing specific rules governing warfare fail to cover many
important areas., In addition, there are numerous loopholes with respect
to those areas which are covered in a general way. The inadequacy of
the rules of warfare with reference to the problems of the First Torld
War is vividly described by Garner in his book "International Iaw and

the World Vars"s/

"In the first place, the war demonstrated in a strik-
ing manner that many of the rules which had been agreed upon
by the body of States for the conduct of war were inadequate,
illogical or inapplicable to the somewhat peculiar and novel

1/ Moore, International lLaw Digest, Vol, I, section 1; Hackworth, Digest
of International Law, Vol., I, sections 3-7; Taylor, Internaticmal
Public Iaw (1901), section 30; Lauterpacht, Oppenheim's International -
law, Vol. I, sections 15-19; 'lheaton's International law, 6th English
Ed., pps 10-23,

Hilton v, Guyot, 159 U.S. 113, 163; The Paquete Havana, 175 U.S. 677,

700; Thirty Hogshead of Supar v, Bovle (1815) 9 Cranch U.S. 191, 198;

The Scotia (1871) 14 Wall. U.S. 170, 187.

3/ Wilson, International Iaw, (3d ed.) p, 11; S. S. Lotus, Per.Ct. Int.
Jus., Judgment 9, Sept. 7, 1927, Sec. 4, No. 10 (II Hudson, World
Court Reports 1935, 20, 33, 35); Chorzow Factory, Per. Ct. Int.
Judgment 13, Sept. 13, 1928, Sec. A, No. 17 (I Hudson, World Court
Reports, 1934, 646, 663).

Spaight, War Rights on Iand (1911) p. 11.
Garner, International Iaw and the World War, Vol. II, p. 452; see also
Lauterpacht, Oppenheim's International Iaw, preface to the 5th edition,

IX,
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conditions under which they had to be applied during the

late ware In the second place, the war brought out the

fact that the existing rules did not by any means cover the
whole field; that they were wholly silent in regard to the
employment of various agencies and instrumentalities for
waging war, and that they did not deal 'at all with certain
conditions and circumstances which were unforeseen at the time
the rules were formulated,"

Because of the substantial difference in the nature and sources
of international law as compared with the nature and sources of
domestic law, customary techniques used in interpreting and applying
domestic law may be inappropriate and even dangerous when adapted to
such limited rules as have been formulated in the field of warfare.

A proper approach in applying an existing rule entails a careful
examination of its origin to see whether it was intended to cover the
immediate situation, whether the result makes sense in the light of
present=day realities, and whether the end accomplished is consistent
with justice an morality. lMoreover, new situations will undoubtedly
arise and it cannot be assumed that there will always be an applicable
rule of waerfare in existence,

(2) The applicability of existing rules of international law.

In view of the fact that treaties are framed in response to parti-
cular needs arising out of known practices, their contents must be
construed in the light of their origin, Similarly, rules derived from
accepted courses of conduct must be considered with reference to the
fundamental reasons underlying their adoption and the types of warfare
existing vhen nations observed them.

Extreme caution must be exercised in the application of an exist-
ing rule of warfare to new and unusual situations in order to avoid
applying it in a manner inconsistent with or contrary to ‘its underlying
purpose. -Rules originate and continue in effect because they meet with
the approval of a large body of opinion in the society of nations, If
the application of a rule to a new type of problem would not meet with
the same approval, then the application of the rule would be improper,

The specific rules which have existed for some time with respect
to the treatment of non-combatants are 'an illustration in point.6/
These rules, which were sound in connection with previous wars and which
may still be helpful in some respects in the present war, would become
absurd if strictly applied to such actions as the bombing of industrial
objectives, even though such action necessarily results in death and

&/ The Hague Conventions of 1899 (II) and 1907 (IV) Respecting the Lavs
and Customs of War on Land, Annex, Arts. 3, 22, 23, 24, 25, 26, 27,
28, 36 State 2277. - '
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injury to non-combatants, In modern warfare, the destruction of
industrial installations serves to shorten hostilities and probably
accomplishes a net saving of lives, Accordingly, the United Nations
have accepted this treatment of non-combatants as a proper course of
conduct, and it has, in effect, become a rule of varfare,7/

Not only may existing rules become inappropriate to certain situa-
tions because of gencral changes in methods of warfare, but they may
be completely silent with respect to whole series of new problems, such
as those arising out of developments in the techniques of warfare,
For example, World War I witnessed for the first time air warfare, with
respect to which there were obviously no previous rules in existence .8/
Similarly, technical developments during this war have revealed other
inadequacies in the body of the rules of warfare. When inadequacies
become apparent, they should be recognized as such and the difficulties
that flow from them should not be resolved by attempting to bring new
cases within established principles in a manner which perverts the
purpose of the existing rules of warfare,

Finally, in seeking to solve any particular problem by recourse
to rules of internaticnal law, it is essential tc bear in mind that
even when there are existing rules of warfare in a particular field,
they are not and should not be considered as a comprehensive body of
rules governing all situations that may arise in that particular field,
It must be recognized that only a small area is covered by the specific
rules and that in most cases it will be necessary to refer to the
general principles of international law rather than the specific rules
which evolved from those principles to cover special situations .9/

(3) The principles to be applied in the absence of a governing
rule of international law,

It is apparent from the preceding discussion that cases are very
likely to occur where the well=recognized principles of international
law can not be applied logically and justly. In such situations the
United States and the other United Nations will be confronted with the
difficult problem of adopting courses of conduct which will be considered
legal and proper by society as a whole,

To determine a legal and proper course of conduct under such cir=
cumstances reguires an understanding of the basic philosophy of intere=
naticnal law which prevails today. For many years there was a heated
debate between proponents of the "nmatural law" theory and those. who
favored the concept of positivism., Recently, however, this conflict
has been resolved., The events of the first World War led most writers

1/ See Spaight, Airpower and War Rights (1924), Chapters:VIII-XI.

8/ Id., pp. 196-198,

9/ This principle was recognized in the Preamble to the Hague Regulations
36 Stat. 2277. See also Spaight, War Rights on land, (1911), p.1ll.




—5-

on the subject of international law to agree that ordinary rules of
justice and general principles of law can properly supplement existing
rules of warfare, In other words, the absence of a crystallized rule
of warfare does not mean that there are no criteria upon which a bel=-
ligerent's actions should be based. On the contrary, it must act with
respect to other nations in accordance with those principles of justice
that guide its intcrnal actions, Ilauterpacht states in Oppenheim's
International Law, at page 100 (5th ed., vol. I)t

"It is now generally admitted that, in the absence of

rules of law based on the practice of States, International
Lav_may be fittingly supplemented and fertilized by recourse
to rules of justice and to general principles of law, it
being immaterial whether these rules are defined as a Law
of Nature in the sense used by Grotius, or a modern Law of
Nature with a variable content, or as flowing from the
tinitial hypothesis! of International Law, or from the
fundamental assumption of the social naturc of States as
members of the international community, or, in short, from
rcason." (Underscoring supplied)

Lauterpacht continues by pointing out that far from being pure theory
this ist

"a frequent feature of the practice of states, especially
as evidenced in arbitration conventions, and of judicial
and arbitral decisions. In adopting Article 38 of the
Statutes of the Permenent Court of International Justice
the signatory States have sanctioned that practice."

(Underscoring supplied)

The similarity of this approach to the philosophy which character=
ized thc development of the common law is striking. Making this analogy -- .
Brierly, in his book "The Law of Nations," states:

"Thus where we might say that we attempt to embody
social justice in law, giving to that term whatever inter-
pretation is current in the thought of our time, a medieval
thinker might have said that positive law ought to conform
to th¢ higher law of naturc * * % Even a slight acquaintancec
with the working of the English common law shows it perpe-
tually appealing to rcason as the justification of its
dccisions, asking what is a reasonable time, or vhat is a
reasonable price, or what a reasonable man would do in given

circumstances, * * *,110/

10/ Guoted in Haclworth, Digest of Intcrnational Law, Vole I, Pe 8.
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One of the chief contributions of natural law is a principle which
is recognizeé_f?d acted upon as fully today as it ever was, That
principle is il

"the existence of purpose in law, reminding us that law

is not a meaningless set of arbitrary principles to be
mechanically applied by courts, but that it exists for
certain ends, though those ends have to be differently
formulated in different times and places," (Underscoring
supplied)

International arbitral tribunals have recognized that this is
the proper practice and have acted accordingly 1</ For example, the
tribunal established by the United States and Great Britain under
an agreement of August 18, 1910 discussed the question whether it
was authorized to invoke principles of equity in deciding the Cayuga
Indians Case, The decision contained this lariguage:

"American Courts have agreed from the beginning in
pronouncing the position of the Indians an anomalous one,
Miller J., in United States v. Kagama, 118 U.S., 375, 381,
iThen a situaticn legally so anomalous is presented, recourse
must be had to generally recognized principles of justice
and fair dealing in order to determine the rights of the
individuals involved," =2

The same tribunal applied identical reasoning to the rules of warfare
in the case of Eastern Extension, Australasia and China Telegraph Com=-
pany, Ltds The decision in that case states:

" + « « In our opinion, however, even assuming that
there was in 1898 no treaty and no specific rules of inter-
national law formulated as the expression of a universally
recognized rule governing the case of the cutting of cables

11/ Ibid.

12/ See Administrative Decision No., II, by Judge Parker, Mixed Claims
Commission between the United States and Germany, November 1, 1923;
Annual Digest, 1923-192/, case No, 205; Goldenberg & Sons v,
Germany, Special Arbitral Tribunal between Roumania and Germany,
September 27, 1928; Annual Digest, 1927-1928, case No. 369; Lena
Goldfields Arbitration September 2, 1930; Annual Digest, 1929-1930,
case No, 1 (Cited in Lauterpacht, Oppenheim's International law,
Sixth Ed., p, 28).

13/ Nielsen's Report of American and British Claims Arbitration (1926)
203 at 314. Quoted in Hackworth, Digest of Internaticnal ILaw,

Vol, 1, Ps ‘8 v
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by belligerents, it can not be said that there is no prin-
ciple of international law applicable, Internationdl lavw,
ag vell as domestic law, may not contain, and generally does
not contain, express rules decisive of particular cases;
but_the function of jurisprudence is to resolve the conflict
of opnosing rights_and interests by applying, in default of
any spccific provision of law, the corollaries of general
inciples, and so to find - exactly as in the mathematical
sciences = the solution of the problem, This is the method
of jurisprudence; it is the method by which the law has been
gradually evolved in every country resulting in the definition
and settlement of legal relations as well between States as
between private individua]s."lﬁ? (Underscoring supplied)

Recognition of the fact that the body of international law
consists not only of specific rules but also of the ordinary rules of
justice and general principles of law, has led inevitably to the con=
clusion that thore is in international, just as in domestic law, a
principle of growth, Thus, the rules of warfare are not static but are
dynamic and the new and unusual problems that the United Nations will
face when the hostilitics with Germany cease must be solved by building
upon the e¢xisting framework, .

The oxistonce of this principle of growth is apparcnt from cven
the most cursory examination of the history of the rulcs of warfare,
When courts look back at old decisions which are argucd as the basis
of a litigant's case, thoy somctimes take note of the principle, TFor
examplo, an English court had occasion in 1934 to cxamine the lavw of
piracy and onc case considered had been decided in 1696. In discussing
it the court said: S

"But over and above that we are not now in the yocar
1696, we are now in the year 1934, International law was
not crystallized in the 17th century, but is a living and
expanding code, * * * Again another example may be given,
A body of intcrnational law is growing up with regard to
acrial warfare and aerial transport, of wiich Sir Charles
Hedges in 1696 could have had no possible idea." In re
Piracy jure Gentium (1934) A.C. 586, 592=593.

The text writcrs have also found ovidence of this principle of
grovth and have discusscd it at some longth. Hyde's "International
Law" contains one of the clearest expositions of this fcature of

1/ 1d., pp. 73, 75-76.
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international law, He points out that the rules of conduct, no

matter how definitely established, when applicd under conditions
differing sharply from those that prevailed when they were first
enunciated, often fail to reflect and sometimes even oppose the

underlying principles from which they have originated, He then

statos:

" , « o Novertheless, it must be constantly
borne in mind that what the consensus of opinion of
cnlightened States deoms to be cssential to the welfare
of the international society is ever subject to change,
and that the evolution of thought in this regard remains
as constant as at any time since the United States came
into being, Above all, it must be apparent that vhenever
tho_intorcsts of that society are acknowledged to be at
variance vith the conduct of the individual State, there
ig cstablished the ground for a fresh rule of restraint
against which old and familiar procedents may ceasc to
bo ayailing,"15/ (Undorscoring supplied)

Any nation can, thereforc, provosc changes in international law
and such changes will bec accepted and become law if scciety as a wholc
is convinced that benefits will be derived from thom, As a matter of
fact, the United States has, from time to time, proposcd changes and
thoy have become international law, Hyde gives as an illustration
the attitude of tlie United States as a neutral during the 18tk century
and then statess \

" . o « Thus without specific conventional arrangement,

and by practices manifesting a common and sharp deviation

from formerly accepted rules, the society of States may in

fact modify the regulations governing its members."16/

Tt would be impossible to lay down preciscly all the principles
containcd in our own jurisprudencc that should be obscrved in examining
special cascs that may arise vhen CGermany has been dofeated. Scveral
general guides can, however, be stated briefly. In the first place, the
danger of degmatic crystallization -- which inevitably results in rigid
and inflexible rules == should be carcfully avoided. Scecondly, precedents
must always be cxamined in the light of the fundamontal principles upon
vhich they arc bascd. And thirdly, rulcs must not be observcd blindly
but only aftor scarching analysis of their utility in furthering the
needs of socicty,.

15/ Hydc, Intornational Law Chicfly as Interproted and Applicd by the
United States, Vol., I, p. 3
.]..-.6./ Id., p. 5
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Above all, when confronted by problems which are not covered
by the existing rules of warfare, we must approach thom with boldncss,
courage and the determination to advance the science of international
law by maling the nocossary decisions in a manner consistent with
tho othical, moral and humanec principles recognizcd by civilized mon.
The responsibility of the Unitod Nations in this respect is a heavy
one, It must not be discharged with primary emphasis on the technical
construction of obsoletc rules of conduct, but, on the contrary, it
must be discharged with duc regard to achieving the goals for which
this var is being fought,.

II, Authority of tho United Nations to Carry Out Thedr
Iegitimate War Ainms,

Germany's defeat will not be the final realization of all our
war aims, but will only sorve as an opportunity for the United Nations
to take the stons nccessary to achieve the objectives for which they
have fought so hard and so long., The period immediatcly following the
cossation of major hostilitics in Europe must be utilized for this
purposc. There arce no rules of international law which proscnt legal
obstacles to the attainment of the goal,

This conclusion is based on the following principles which will
be fully discusscd belows

(1) International lav permits nations which have won
a war such as that being waged against Germany by the United
Nations, to accomplish the cnds for which they have struggled
by imposing unon their defcated cnemy, in an armistice or a
troaty of peaco, or through military occupaticn, such torms and
punishmonts as they consider ncccssary,

(2) Germany has forfeited all belligerent rights under
international law oxcept the right to humane treatmont, and
sincc the United Nations include nearly all of the civilized
pcoples of tho vorld, the best tost as to the humancncss of
the treatment t6 be accorded Germany is public opinion and the
views of government authorities in the United Nations,

(1) Achicvement of war aims through an armisticc, a treaty, or
military occupation.

Victorious naticns do not always accomplish their war aims by
merely defeating their cnemics in battle., They generally fight for
specific objectives which can bo attained only after thcy have been
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militarily succossful and arc in a position to imposc upon their
cnenmics appropriate terms and punishments, This is particularly true
whon vars arc fought against ruthloss aggressors such as Germany and
Japan,

It is not nccossary, for the purposes of this memorandum, to
cxamine thce war aims of the United Nations in minute detail, It
should suffice to point out that there has becen an cnormous cxpondi-
turc of lifc and property to thwart the Axis dream of world domination
and to makc cortain that peace-loving nations will mever again be
similarly thrcatcned. Thc legitimacy of thesc objectives could not
possibly be questioned,

The task confronting the United Nations when hostilitics against
Gcrmany arc. at an ond, and again when thosc against Japan terminate,
is cnormous in proportion and oxtremely complex. Effective pcrformance
of the task may well require unprecedented action, but therc arc no
principlcs of intcrnational law which stand in the way of its succoss=
ful compliction,

The mecasurcs rcequired to prevent futurc aggressions by Germany
and Japan can bc the subjcct of an armistice or a treaty of peace,
They may also be carricd out through military occupation,

A gencral armistice is csscntially a cessation of hostilitios
pending tho scttloment of the torms of a trecaty of pcace. The losing
belligerent gonerally rcequests an armistice and is faced with the choico
of accepting the terms proposcd by its stronger adversary or continuing
hostilitics against hopeless odds., An armistice represonts, thercfore,
tho will of the victor and it is recognized that hc may impose upon his
defeated adversary any terms that he desires,

The history of thc last 100 ycars rcveals many examples of
armistice which imposcd scvere terms upon the losing belligerent. The
Armistice Convention of January 28, 1871, in thc Franco=Prussian liar
provided for the dclivery of the fortresses and the surrender of the
armed garrisons of Paris, the payment by Paris of a "war contribution™
of 200,000,000 francs, and the occupation by the German army of large
parts of France,

The protocol of peace in the Spanish-Ameriean War stipulated that
Spain would rclinquish hor sovereignty of Cuba, cede Puerto Rico to the
United Statcs and that the United Statos should occupy lianila until the
fate of the Philippincs was determined,l7/

17/ Phillipsoh, Termination of War and Troatics of Pcace (1916), p.70.




The terms imposed upon Germany by the Armistice of November 11,
1918, included, among other things, the evacuation of invaded territories,
the surrender of specified war material, the surrender of all submarines,
as well as a certain number of surface vessels of war, the evacuation
of particular ports, and the occupation of certain strategic positions
along the Rhine. As stated by Hyde, "these provisions reveal an
arrangement designed to accomplish far more than merely cessation of
hostilities, and serving in case of the observance of its terms, to
render it practically impossible for Germany to resume formidable
operations against its enemies,"18

Almost all treaties of peace contain provisions designed to
achieve the war aims of the victor, They provide for such things as
cession of territory, payment of reparations and indemnities, occupation
by foreign troops, etc. If a war aim is a legitimate one, there are
no rules of international law that prevent the inclusion in a treaty
of peace of terms necessary to accomplish it,

International law also permits a victorious nation to annex the
entire territory of its defeated adversary, thus eliminating it entirely
from the society of nations, if such action is in furtherance of a
legitimate war objective.l9/ When annexation takes place, the treatment
of the area subjugated becomes a matter of domestic concern for the
conqueror and there are no problems of international law, No treaty or
other agreement with the losing nation is required and the disposition
to be made of its territory is a question decided by the victor alone
or in conjunction with its allies.20

There are, therefore, at least two separate and distinct courses
that the United Nations can follow when they have defeated Germany.
They can (1) impose upon Germany in an armistice or a treaty of peace,
such terms and punishments as they deem appropriate to prevent future
aggrassions, or (2) they can annex all German territory, obliterate
Germany as a nation, and administer the former German territory in any
way they see fit, subject only to such limitations as may exist in their
own domestic laws. These two courses being open, can it be said that if
the corrective measures deemed essential fall short of complete annexation
and if there is no effective German government in existence which could
sign an armistice or a peace trecaty, the hands of the United Nations
will be tied? Can it be said that the inability of Germany to sign a

lﬁ/ 2 Hyde, International Iaw Chiefly as Interpreted by the United
States, sec. 647.

iﬂ/ Oppenheim!s International Law, Vol. I, pp. 449-450; Hall, A Treatise
on -International law, p. 681; lawrence, Principles of International

law, pp. 159-160; 1 Hyde, International Iaw Chiefly as Interpreted by

the United States, pp. 176-177.

20/ Mormon Church v. United States, 136 U.S. 42; United States, Lyon
et al, v. Huckabee, 83 U.S. 414, 434; and texts cited in footnote 25.
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treaty coupled with the unwillingness of the victors to annex all
Germany, means that a more mcderate course than annexation cannet be
ﬂndertaken? Obviously, the.answer to these questions is an emphatie
no', : TE

Customarily nations have achieved legitimate war aims cither
by treaty or by annexation., There is nothing in this practice, how-
ever, from vhich an implication can be drawn that thesc methods are
exclusive, The situations that have existed in the past were such as
to fit known procedures but the fact that they did is not in any scnse
a reason for concluding that no others can be utilized.

Assuming that the United Nations .do not wish to eradicate Germany
completely by annexing all of its territories, the traditional
approach left open to them is to impose their will upon Germany by
means of an armistice or a treaty of peace. The essential nature of
such an "agrecment" must be examined in order to determine whether it
has as its basis any prineiple of law which would be violated should
the terms and punishments be imposed without bencfit of a bilateral
document . :

In many respccts an armistice and a treaty of peace occupy under
international law a position cquivalent to that of a contract under
domestic law, The analogy fails, however, in onc important respect.
Durcss docs not invalidate a treaty although it would invalidate a
contract. In discussing the analogy, Lauterpacht states: -

"There arc fow questions in international law in which
therce is such a measure of common agrecement as this, that
duress, so far as States are concerned, docs not invalidate
a contract; novertheless, it is submitted that this oxception
docs not affect the view presented here of the fundamental
identity of contracts and treaties. It has alrcady becn
pointed out that analogy fails here so far as international
law is an undeveloped law; it may safely be said that with
the development of international law to a system of law with-
out qualifications and limitations the analogy will hold with

undisputed force."21l/

The ideal situation visualized by Lauterpacht of international law
without qualifications and limitations is far from realization at present.
The law remains as it was in 1927 when he published his treatise -.duress
does not vitiate a treaty. '

21/ lauterpacht, Private law Sources and Analogics of International
Law (1927) p. 161. .
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The rule is neither shocking nor obscure when considered in
its proper frame of reference, i.e., the conditions that exist when
treatics of peace are drafted. They do not result from the ‘usual
give-and-take type of negotiations that prevail in normal times. On
the contrary, the stronger belligercnt offers torms to its adversary
and the loser must accept them or faee annihilation. If the loser:
refuses the offer, hostilities will continue and this will generally
lead to a further deterioration so that the second offer may be even
more severe and the need to accept the terms even more urgent, Pressure
and duress are, therefore, the motivating forces in the negotiation
of peace treaties. The treaty of peace would not have become the
principal device for terminating wars if the loser were permitted at
a later date to abrogate its obligations on the basis of duress. This
would have rendered practically all such treaties nullities and inter-
national law would undoubtedly have developed along other lines, giving
recognition to the accomplishment of legitimate war objectives through
other means.

Phillipson states the basis of the rule quite clearly. He says:

% % % If peace negotiation is not an actual extension, in
another plane of conflict, of the military operations of the
belligerents, it is at all events a substitute therefore, and
cannot possibly be considered as being immune from all threcats
and pressurc. There is not and cannot be any legal principle
forbidding a peace negotiator to threaten that he will resume
hostilities if his terms arc not accepted; for the other party
¥nows full well what will happen if the negotiations fail.

A certain element of pressure is therefore inevitable herc, and
it cannot properly be described as duress."2

Lawrence takes the same view:

"ost treaties of peace are made by the vanquished state
under duress; but there would be an end of all stability in
international affairs if it were free to repudiate its engage-
ments on that account whenever it thought f£it."2

Thus, the validity of a peace treaty is not based upon the consent
of the vanquished but rather upon the practical benefit of the stable
re-cstablishment of peaceful’ relations. In view of the fact that

22/ Phillipson, Termination of War and Treaties of Peace, p. 162.

23/ Principles of International Lew (1923) p. 303. Sec also 2 Hyde,
International Law Ghicfly as Tnterpreted by the United States,
p. &3 5 Moore, Tnternatdonal Law Digest, p. 183; Edmunds,
The Lawlcss Law_of- Nations (1925) p. 184; lauterpacht, Private
Tow_Sources and Analogies Of International Lew (1927), p. 161.
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annexation depends solely upon the will of the victors and tréaties
of peace upon thc consent of the vanquished obtained under duress,

it is clear that these two procedures are not exclusive. The terms
and punishments are in fact decided upon and enforced by the victors.
Thus, the method they adopt is simply a matter of form and not of
substance, g

It would be absurd to assert that the United Nations can annex
Germany but if they are unmwilling to do so they can take less drastic
steps only if they arc willing to rely upon a German government which
must arise out of the wreckage of six years of Nazism plus more than
five years of totcl warfare. There might be some merit to such a
conclusion if consent of the vanquished were an element of peace trecaty
negotiations but, since consent is not invelved, thc historical methods
of achieving war aims are obviously not legal limits but only manifesta-
‘tions of the gencral rule that legitimate war objectives can be attained
through the imposition upon the defeated nation of appropriate torms

and punishments.

. Prolonged occupation as a means of achieving war aims has been
recognized by writers since the early days of international law.
In 1758 Vattel stated: '

"fhen, therefore, he (a congueror) has totally subdued a
hostile nation, he undoubtedly may, in the first place, do
himself justice respccting the object which had given rise to
the war, and indemnify himsclf for the expenses and damages
he has sustained by it; hoe may, according to the exigency
of the case, subject the nation to punishment by way of
example: he may even, if prudence so require, render her

incapablc of doing mischief with the same case in
futurc."24/ (Iltalics in originnls
In recent times Phillipson has made a similar observation:

"Conquest means nothing more than effective military
occupation by the enemy forces; and as such it may be merely

g_provisional procedure, or a means to _some other Qng c?g-
templated the Government of t c f 23,
(Underscoring supplicd)

* There is, thoreforc, nothing in international law that would
prohibit the use of military occupation, or any other measures, to impose
appropriate terms and punishments on Germany in order to prcvontlfurther
aggressions against peace-loving nations. 5

24/ Vattel, Iaw of Nations, (1758, Chitty ed., 1859) Book. III, sec. 201,

22/ Phillipson, Termination of Var and Trcatics of Poace (1916), p. 9.
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(2) Germany is not entitled to belligerent rights under
international law.,

Careful study of the limitations placed by international law
upon the activities of occupying povers and vietorious nations ‘
reveals that the United Nations, in planning for the treatment of
Germany, will not be hampered in any way by technical legal diffi-
culties, Germany is not entitled to the rights generally accorded to
belligerents under international law. ;

International law as embodied in treaties and usage must, like
other branches of law, be interpreted by human beings. The basic
ingredient of each rule of warfare is a logical moral principle which,
for practical purposes, must be set forth in words. The words used
may sometimes be subject to technical legal construction leading to
conclusions entirely foreign to the moral principle. If by denying
belligerent rights to Germany we should deprive her of the protection
derived from sound moral principles, we might be open to severe
criticism. If, on the other hand, the United Nations serupulously
observe accepted moral standards and mercly deny to Germany the -
opportunity to contend that -=- without reference to the underlying
moral principle == certain activitics violatc the words in which
particular rules of warfare are stated, then their behavior cannot be

questioned.

In fact, this approach is cminently suited to the type of problem
with which we will be confronted when Germany éollapses. It cannot
reasonably be contended that the Germans have a right, through technical
legalistic argument, to prevent the accomplishment by the United Nations
of the objectives for which they have fought. Such arguments have not
beon available as a defense against past German aggressions and
barbaritics and it is only just that they should not be permitted to
interforc with the methods deemed by the United Nations to be essential
to the prevention of future aggressions and barbarities.

The Germans have violated the Pact of Paris which renounced
#pecourse to war for the solution of international controversies" and
Mas an instrument of national policy." The Germans have violated most
of the provisions of the Hague Conventions. The Germans have committed
innumerable outrages that defy description. "They have made no cffort
whatever to conform'to a standard of conduct which would mect with the
approval of public opinion throughout the world. Accordingly, they
have lost the right to be trcated as belligerents, they have established
grounds for retaliation and they are not in a position to contcst, or
oven discuss, the measurcs which will be taken by the Unitcd Nations.



olé-

This conclusion == discusscd in dctail below == is clcarly a
propcr. statement of the existing rules of international law, Although
it means that 'thc Germans have no "legal" rights as belligcrents it
does not mean, and should not be considered as implying that Gormany
is not cntitled to humanc treatment. As indicated in the mreceding
pages, the abscnce of legal rules cstablished by treatics or gencral
usage throws us back upon gencral principles of law for guidance in
the conduct of the war and the period that will follow, and there arc
no principlcs of Amcrican jurisprudonce pormitting inhuman trcatment
of individuwals, groups or nations,

We must, thercfore, in formulating plans for the post=var
period, obscrve thosc moral principles which are the foundation of
our own civilization, Ordinarily this will be a simple matter, since
the average American is accustomed to make decisions with thosc maxims
in mind, Therc will probably be situations, however, so novel that
the demands of morality will be difficult to ascortain, In such
cases, reliance upon the statomonts of the lcaders of the United Nations
governments will be the safest course to follow, Their uttcrances
will be found, in genecral, to cmbody public opinion as crystallized by
governmental planning and governmental action, Sinece moral prinecinlcs
are in cssence the standards of conduct accepted by the groat bulle of
civilized pcoples, it would be impossible te find a morc aceurate srurcc,
Even in these more difficult situations, howeover, the effort to give
the Germans humanc trcatment should not be perverted and the issucs
should not be clouded by technical rcasoiing, The problem is onc of
conscicncc, not of law, :

The Pact of Paris of August 27, 1928, 26/which was formally
designated the "Trecaty for the Renunciation of Vlar as an Instrumcnt
of National Policy" introduced a ncw concept in the Law of War., During
the entire 19th and carly 20th ccnturics, war was rccognized as having
an "extra-lcgal" status ~= it was not considered illegal yet writers
hesitated to deseribe it as legal,

When a war broke out, rcgardless of its naturc or cause, regard-
less of whother it was just or unjust, both belligerents were clothed
"automatically" with a complete sct of belligerent rights, These
belligerent rights included the rights which cach belligerent had with
respeet to the other and with respeet to all non-belligerents, In
addition, therc sprang up a sot of corresponding dutics which cach
belligerent owed to the other and which cach non=bclligerent ouved to
the belligerents, :

26/ 4 Trcatics, Conventions, International Acts, Protocols and Agrocments

between the United States_and Othor Powers, (1938) p, 5130,
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As a rosult a cordon sanitairec was drawn about the belligorents
and the remainder of the world was sharply rostricted in its ability
to favor onc belligerent as against the other regardless of the merite
of the causc,

This artificial and unjust relationship was abandoricd in the Pact
of Paris, and any bolligorcnt which thoreafter ongaged in a var as an
instrument of national policy would be guilty of an illogal act and
would forfoit its status as a lawful belligerent, .

The Pact of Paris provides, in parti

"Artiele I. The High Contracting Partios solomuly
declare in the names of their resvective penples-that they
gondemn reocourse to war for the solution of international
controvorsios. and renounce it as an instrumont of natlonal
policy in-their yolations vith onc_anothor.

"Article II, Thc High Contracting Partics agrece that
the scttloment or solutien of all disputcs or conflicts of
Thatever naturc or of whatoever origin they may be, which
may arisc among them, shall ncver be sought oxcept by
pacific means." 27/ (Undorscoring supplicd)

Sixty-thrce nations, hiecluding Germany, ticrc signatorics to the
Pact of Paris, All of them solemnly agreéd that war vas ovtla* cd as an
instrument of national policy and that war, as such, had lost its cxtrw-
legal status in thc ficld of intcrnational law and was t;gnc;fovth
be deemed illogel cxcopt for the purposc of self-dcfonsc,

Having renounced war and having condemncd it as an instrument of-
national pclicy, the Pact of Paris made rcsort to war an illegal act.
However, the Pact of Paris docs net itself express what legal incidonts
flow from its violation., Novertheloss, its intorpretation has boen
made porfeetly clecar by the authorities. An excellent statomont of tho
legal conscquences of resorting to war in vielation of the Puet of Paris
was made by Mr, Stimson, as Sccrotary of Statc, in a spcech bcfore tho
Council on Foreign Relations on August 8, 1932, He stateds

"War botwecen nations was ronounced by the signatorics
of the Briand-Kellogg Treaty. (Pact of Paris) This mcans
that it has bocome illegal throughout practically thc ontire
world, It is no longor to be the source and subject of
rights, It is no longer to be thc principle arownd vhich
the dutics, tho conduct and the rights of nations rovelve,
Tt _is an illegal thing Horoafter, when tuo nations cngﬁgc
in armed conflict, either onc or both of them must bl trong=
docrs =- violators of-the general treaty., ie no longor =
drav a cirelc about them and treat thom with the punctilios of
the duelist‘s code. Instcad, we denounce them as lo. breakers.
By that very act we have madd obsolete many

T AT R S S i :
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legal precedents and have givenIthé’lcgal.ﬁfbeRSien the
task of re-examining many of its codes and treatiscs."
(Underscoring supplied) (Parenthetical phraso supnlicd) 28/

A morc specific formulation of the legal effects of the viola-
tion of the Pact of Paris may be found in the interprotation placcd
upon the Pact by the Harvard Research Convention on Rights snd Dutics
of States in Casc of Aggression, which was drafted ih October 1939 and
was signed by cightcen distinquished American scholars in the f£icld of
international law, The Convention provides in parts - ‘

" * % % an appressor does not have any of tho rights
Wwhich it would have if it were a belligerent, * * %,

"An aggressor does not have any of the rights which
would accruc to a State not an aggressor as the result of
the usc of its armed forcc." (Underscoring supplied) 29/

Whon the logic of the Pact of Paris is carricd through it is at
once cvident that what the 63 nations agroed to in August 1928 was not
meroly the expression of a pious hope but was rathor the formation of
a nev legal doetrine with far-rcaching effects. This new concept of
international law has becn applied to speeific situations vhich hove
occurroed since its formulation, It will be obscrved that nations
resorting to war as an instrument of national policy have not been
accorded the "rights of belligorcnts "

The first crucial- tost zg/ﬁamc in September of 1931 when hostilitios
broke out botizecn the armed forces of Japan ond China in lianchuria,
The United States Government coopcratcd with the Council of the Leaguc
of Nations in cfforts at coneciliation, Notwithstanding these coneiliatory
offorts, Japan occupicd all of Manchuria,

On January 7, 1932, the United States sont identical notes to China
and Japan, declaring that:

"it cannot admit thc lcgality of any situation do facto * #

and that it doos not intond to rccognize any situation,
Ircaty, or agreement which may be brought about by méans
contrary to the covenants and oblipations of thic Pact of

Paris of August 27, 1928, * * *," (Underscoring supplicd) 31/

28/ Foreign affairs, Spccial Supplement, Vol, 11, No. 1, (1932) ps IV.

29/ 33 Amcrican Journal of Internaticnal Laiu, Supp. 819, 886, 868.

30/ Note that tho border hostilitics bet.oon tho Sovict Union and China
in 1929 were amicably sottlcd upon the citation of the Pact of Paris
and the League Statute, Sco Stimson, "The Pact of Paris: Threo Years
of Dovclopment," Foreign Affairs, Spceial Supplement to Vol, 11,

No, 1 (1932),

31/ Peacc and Uar, United Statcs Foroi Policy, 1931-1941, Department
of State, i1943) pp. 159, 160,




Oa March 11, 1932, the Asscmbly of the Leaguc of Nations declareds:

Mihat it is incumbent upon the members of the Leaguc .of
Nations not to recognize any situation, trcaty or_agrccment
“hich may may bec brought about by mcans contrary to thc Covenant

f the Icaguc of Nations or to the Pact of Paris,.!
EUndcrscoring supplicdi 327

The vital change that had been wrought by the Pact of Paris vas
underscored by lir, Stimson in his address before. the Council on Moreign
Relations:

"Undor thc former concepts of intermational lavw vhen
a conflict occurrcd, it was usually deemed the concern
only of the partics to the conflict, The others could only
oxcreisc and express a strict neoutrality alikc teoiards the
injurcd and the aggressor, If thoy took any action or even
oxprcssed an opinion, it was likely to be deemed 2 hostile
act towvards thce nation against which it was dirbctcd. The
direct individual intorest which cvery nation has in provent-
ing a war had not yot beon fully realizcd, nor had that intcrest
beon given logal recognition, But now under the covenants cof

the Briand=-Kellogg Fact such a conflict becomes a legal concern
to cvorybody connceted with tho Troaty. 411 of thc stens taﬂun

to enforec the trcaty must be judged by this ncwr situation. is
vas said by M. Briand, quoting thc words of Prosidont Coolidgos
'in act of war in any part of thc world is an act that injures

the intercsts of my country,! Tho world has learncd that groat
losson and the oxccution of thc Briand-Kcllogg Irecaty codificd

it." (Undorscoring supplicd) 33/.

Thus, the Pact of Paris borc its first fruit and an illegal belli=
gerent was deprived of onc of its most important belligerent rirhise-
the right of conquest, Prior to the Pact it had boon universallwr acccphed
that a belligerent may subjugatc and annex conquored torritory. 34/ Undox
the new doctrine the right of cenguest does not oxist if the concucring
nation has lost its "bclligorent rights" by ongaging in an illegal war,
This doctrinc was applied not only to Manchuria, but also to Ethicoia, 35/
Austria, 36/ Czochoslovakia, 37/ and Albania, 38/

32/ Monthly Summary of Leaguc of Nations (1932) p. 100.
33/ Forcign /ffairs, Spccial Supplement to Vol, 11, Jo. 1 (1932) p, VIIIL,
34/ Sce footnote 19,

22/ In 1935 when Italy invaded Lthiopla, the United Statcu, in conformity
with the doctrinc of the Pact of Paris, rofuscd to receognizc tho
conquost of Ethiopia, Peacc and liar, United Statcs ¥orcign Policy,

1931-1941, Dcpartment 55'5%7361“1325, D 33,

36/ The Unltcd Statcs has nover rocognized the absorption of Austria by
Goermany, and under “the Moscow Deelaration has cxpressly refusod such
rocognition. Dopt. of Statc Bulletin, Nov. 6, 1943, Vol. IX, p. 310,

37/ Pross Reloasc, State Dept., March 25, 1939, v::l xx, Nos 495, p. 221,

18_/ Dopt. of State B'LIllOtin, Junc 3, 194.4.’ VOIQ X, De 510-




dnother of the important "belligerent rights" is the right to
requirc that countrics not engsged in the war remain completely neutral,

Prior to the Pact of Paris vhen one nation.doelared war uven and
invaded another nation the remaining nations of the world verc faccd
with the cheoice of actually taking sides and beeoming belligerents or
maintaining a "ncutral" status., However, since the Pact of Paris therc
can bc no "noutral status" where war has been rcsorted to as an instrue
mont of national policy., Ncutrality, as such, applicd only to a "bel-
ligerent" and a nation waging a war in contravention of the Pact of Paris
is not a "belligerent" and consequently is not entitled to require cthor
nations to remain neutral,

This doctrinc has had practical application in the present war,
Gormany, having rcsortcd to war as an instrument of naticnal policy,
has not boen accorded its "belligerent right" to have all non-participating
nations maintain a strict ncutrality. On Soptomber 3, 1940, tho President
of the United States announced the exchange of fifty of our ovor-ago
doestroycrs for naval and air bascs in the British Caribhoan pessossions,

Commenting on the legal significancc of tho transfer of destroycrs
to Great Britain at a time whon she was cngaged in a wvar, fuiney Thright
made the following cnlightoning obscrvations:

"It is belicved that tho various public dcclarations

by the President and the Scerctary of Statc that Germany and
Italy arc aggressors, that international law and the Paet of
Paris have been viclated, that scts of the violating states
profossing to change the status of occupicd territerics will
not bec rceognized, and that forms of aid incompatible with

..a status of ncutrality will be cxtended to tho vietims of
aggression, arc adoquate to indicatc that the: Unitcd Statcs
is ne longer a noutral from the point of vicw of international
law,

* % %

"% % % the United Statcs has a complete answer to any
challenge to the propriety of tic destroyer transactien
under international law, The states of the world have
generally rccognized.that Germany has initiated hostilitics
in violation of its international obligations under the
Pact of Paris and other instruments. Conscquently Germany
is not a lavful bolligercnt, and parties to thesc instru-
ments arc not obliged under international law to cbscrve
tovards Germany and her .allics the duties of a neutral," 39/ -

39/ The Transfor of Dostroyers to Great Britain, 34 A.J.I.L. 680, 688-5639

.
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Another marked departure from the conventional concept of
neutrality may be found in the Lend-Lease legislation introduced on
Jamuary 10, 1941, and approved by the President on March 11, 19/1,
which asserted the freedom of a non-~belligerent to discriminate
between the participants in foreign hostilities by favoring the
lawful belligerent as against the aggressor netion in a menner which
would have been clearly in violation of international law vrinciples
of neutrality as they existed prior to the Pact of Paris, but which
are completely consistent with the new doctrine that an aggressor
is deprived of its "belligerent rights."

The fact that the adoption of the Lend-Lease Bill constituted
a radical departure from former concepts of neutrality was exvressly
recognized by Secretary of State Hull azf/Secretars of War Stimson,
the House Committee on Foreign Affairs,49/ and the Senate Foreign
Relations Committee. Testifying before the House Committee on
Foreign Affairs, Mr. Hull stated:

"The question presented is, therefore, whether in
view of 2 universally recognized world movement of force
based on determination to invade and to conguer end to
subjugate, peaceful nations shall wait until the invaders
cross their boundary line, still clinging to the forms and

40/ The House Committee on Foreign Affairs expressecd the principle
as followss
"% % % Furthermore, the Kellogg-Briand Pact, which is a part
of international law not only was intended to cutlaw force as
a means of resolving international disputes, but its violation
has also been regarded by many distinguished international
lawyers as giving any signatory the power:

+ "'to decline to observe toward the State violating the Pact
the duties prescribed by International law, a fgart from the Pact,
for a neutral in relation to a belligerent: /and to/ Supply the
State attacked with finencial or material assistance, including
munitions of war.* * *'" H Rept, 18, 77th Cong., lst sess., p. Z.

41/ The report of the Senate Foreign T’elza.’c.:l.r.wn.s Cormittee indicated
unmistakably that that body appreciated the change in the legal
relationship brought about by the Pact of P“ris. The report cstates,
in part:

"* ¥ % In line with that doctrine, the Kellogg-Briand Pact is
recognized by eminent scholars of international lew to give any
- signatory the power, where the pact's provisions are violated by~
another nation, to ceasé to abide by the neutrality laws which
.overn in normal times, and to 'Supply the State attacked with
financial or meterial assistence, including munitions of war; # % %11
(Underscoring supplied) S. Rept. 45, 77th Cong., lst 868Sey Do e
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shadows of neutrality laws, or whether they shall recognize
thet this is a world movement of conquest without limit as

to extent of territory and invoke the law of self-defense
before it is too late to assert it successfully, as was the
case with so many of those magnificent little countries in
Europe. That is the question. We can take our choice.

And in these circumstances, where we have a situation of an
outlaw_country moving straight at another country, there is
no occasion to invoke neutrality. Only the law of self-defense
can be 1nvokgd, from any practical viewpoint." (Underscoring
supplied) 42

A more elaborate analysis of the problem was presented by lir. Stimson
who stated, before the same congressional committee:

"This ccuntry was one of the authors of one of the
greatest changes in international lew that has ever tzken
place when it was in 1926 and 1927 end 1928 the initiator
of what has 237 called the Pact of Paris, or the Kellcgg-
Briand Pact." =

Then referring to the Association of International Law, which inter-
preted the significance of the Pact of Paris, lir. Stimson continued:

% * % T might say that the membership of that association

is composed of the most distinguished international lawyers from
all over the world; Americans, British, Frenchmen, Germens,
Seandinevians, Italisns, Japanese--all of them. And they =
considered what the effect wovld be of an ettack in violation

of the Kellogg Pact by one signatory upon another, and what
effect it would have upon the rights and redresses of the cther
members of the great family of nations which had entered into
that treaty under internationel law. And the conclusions :rhich
they reached zre the most authoritetive statement of international
law on that subjeet which, so far as T know, has ever been
published. And this is what they said, and I would like to have
it on this record very carefully so that when our friends say

that to help Gregt Britain at this time would be_an act of war,
l would like them to know that these great scholarq and lavvers
nave said it would be under the Kellogg Pact.* * ¥

"Now, this is whet they said and they were considerige just
that very question,

42/ Hearings before the House Committee on Fereign Affairs, 77th Cong.,
lst sess., January 15, 1941, on H.R. 1776, p. 10.

L3/ ~18. 93103,

-
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i) | "tfheroas the pact (the Pact of Paris) is a: multi-
"7 laterial law-makzng treaty -t

"Making international law among those members, in other words.

"!'* % % whereby each of the high contracting
parties makes binding agreements with cach other and
all of the other high contracting partics; and "

"'Whercas by thoir participation in the pact 63
States have abolished the conception of war as a legitie
matc means of exercising pressure on another state in the
pursuit of national policy and have also renounced any
recourse to armed force for the solution of international
disputes or conflicts ==

* ¥ X
. "t,, In the cvent of a violation of the pact by a
resort tc armed force or war by one signatory statc
against another, the other states may, without thercby
committing a breach of the pact or of any rule of inter-
national law do all or any of the following things ==

* ¥ ¥

"'decline to observe toward the State violating the
pact the dutics preseribod by international law, apart
from the pact, for a ncutral.in rclation to a belligerente-!

"e are no loggcf bound by the rules." (Underscoring supplied) 44/

The right of annexation:and the duty of neutrality nre mercly
examplos of belligerent rights forfeited by a nation cngaging in a
war that is contrary to the provisions of the Pact of Pnris. The
effect of the Poct upon the activities of the United Nations during
the occupation of Germeny is cquallv as great. We need not be blind
followers of ancient precedents in our treatment of the defented
aggressor. We arc not required to give cognizence to legalistic argu-
ments that this or that "right" of Germany is boing violated. On tho
contrary, the United Nations arc frec to exercisc their joint
ingenuity in the formulation of a plan that will insurc the world
against any repetition of the Nazi outrages, and therc will be no
logal obstacles to ovorcome in order to excecute the plan. Germany
by attempting to dominate the whole carth has forfeited all "legal"

54/ Hearings before the Housc Committce on Foreign Affairs, 77th Cong.,
lst sess., Jan. 15, 1941, on H.R. 1776, pp, 103-104,
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rights and can only claim what will be frecly accofdcd without
request =~ the observance of humanc principles in the application
of appropriatc torms and punishments.45/

»

45/ In view of the cloar implication of the Pact of Paris and its
provious application by this and other governments, it is unneccs-
sary to develop other rcasons why therc can be no technical
application of the Hague Conventions to the occupation of Gormany.
Bricfly, some of the other reasons are g

(a) Should the United Nations chooso to achicve their war aims
by mcans of an armisfice, a trcaty or annexation =- all imposed upon
Gormany == their powers would be unlimitcd. Since they can also
choose to accomplish these aims through a military occupation, it
would be illogical to confine such action within limits that would
not exist if a different choice were made.

(b) The Hague Conventions are designed to apply to the type of
warfare that was known in the ninetecnth century and they cannot
be applicd logically and justly to "total warfarc."

(¢) The Hague Convention rulcs governing military occupation
apply only to a precarious occupation whilc hostilities are in
progress and the occupant is in imminent dﬂngcr of bcing driven out
of the occupied territory,

- (d) All of the rules of the Haguc Conventions arc subjcet to
cxcoptions in cascs of military nccessity. The prevention of fur-
ther hostilities is as clear a military nccessity as the succcssful
completion of a military campaign.

(¢) The United Nations are entitled to take reprisal measurcs
against Gormany because of Germany's violations of the Hague
Conventions, '

(f) Some of the belligerents arc not bound by the Hague
Conventions and, thercfor:, under the toerms of the Conventions thcy

do not apply to any of the belligcrents.

(Initialed) J.J.0'C, Jr.




