iv,

mm«mmm—numm'm
relsting to neutrality and militery government have been substamtislly
modified by the Pact of Parie® of August 27, 1928, wvhich outlawed wer,
and the developments ia imternational law distinguishing between
ngeressors and other nstions at war,

In the immediste peried prior to the sigaing of the Faet of
rm-.mu.h--uu1mnmmm-my’-ﬁ/
rocognised either s extra legal or as "legal."** The position of
var under inSernational law wes glearly not 1llegal., Vhen & war broke
out, regerdless of its nature or cause, reg rdless of whether it was
Just or unjust, both belligerents were clothed, sutomatically, with
& complete set of belligerent rights. These bdelligerent rights included
the rights which each delligerent had with respeet to sagh other and
with respect to all nmonbelligerents. In afdition, there sprung wp
& %ot of corresponding duties which euch belligereat owed $o the other
and which sach nonbelligerent owed to the belligerents. As a result
a gexdon sauiialrg wes drawn about the belligerents and the remainder of

# %S¢0 Fall's Internationsl lew, vhers 1t is stated that 1% would de idle
for international law "to affeet to impart the character of a penal
o wvar, vhen 1% is powverless to enforce its decision, * * * onal
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the world was sharply restricted in 1% ability to faver one bel-
ligerent as against the other regardless of the merit of its cause.
These dbundles of rights and duties of nations at war or affected by
war have been codified in the various provisions of the Negue and Geneva
Gonventions and other nulti-partite declsrations (s.g., relsting be
Bavel warfare.)
This srtifieisl and wnjust relationship® whieh grew cut of
~ the extra-legality heory of var was abandoned in the Pact of Peris,
and any belligerent vhigh thereafter engated ia & war would be guilty
of an 1llegal act and would forfeit its status as a lawful bdelligerent.
Popularly seciaimed ae "dealing with nothing shers of s
world revolution,™® the peot of Paris provides ia part as follows:

"Deeply sensible of thelr selemm duty to promote the
welfare of mankind;

"Porsuadied that the tine has come vhen & frank reanueiation
instrunent of national policy should bde made o the




any signatery Yower
its neticnal interests

means snd be the result
wer should be denfed the ben fits farnished by

"Sonvinced that 2ll chenges in their relations with cne
sad that
seek tc vromote

pesceful and orierly process,
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snether should bde sought only by peeifie
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Sirty-three nations, including Germany, were signstories to the
Pact of Paris. All of them solomnly agreed that war was out-
lawed as an instrument of natiomal pelicy and that war, as such,
had lost ite extra-lagal status in the fleld of intermationsl

lav and was thenceforth to be deemed illegal axcept for the pur-
pose of self defense.

The Past of Paris was, ot once, & recognition of the
teachings of the historic past and a revolutionsry step forward
ia international law. Its historical parallel was the doetrine
of the unjustwar in which the agzressor by virtue of his fighte
ing in an unlavful csuse loses all his rights may de traced ack
to the prineiples of matural lav. In 1758 Vettel in his "Lawe
of Hations" stated:

S 2 e

of hostility which he commits are wnjust.”

The forvard step of the Pact of Paris was the des-
truction of the historical snd Juridical foundation of war as
en institution for the creation of rights and duties.

If the logle of the Pact of Paris is carried threugh,
it is at onos evident that vhat the 63 nabions agreed to was not
merely the expression of a plous hope dut was rather the formation
of a nev legal dootrine with far reaching iegal effects. The legal
consequences of the Pact of Farie nmay de generally summariged in
the following rulet

*A State does not mequire righte or reliesve itself
of duties by becoming an agaressor.”
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Being an ageressor, a State cannot Ye a lawful belligerert dut only
sn unlavful belligerent,

The righte of a Yelligerent nmay ordinarily be grouped
under four Clp=sss!

~ {a) The rights lacldental to the msnuer of weging
hostilitien;

() The righte aseertatle sgainet “meutral® stater
during the course of hostilivies;

(e) The righte arising out of the sucosssful termi-
aation of heotilities; and, finally,

(4) The rights arising out of the uneucceseful
terainat ion of hostilities.

Nothing i» said in this mesormdus to the effect that
defending or supporting states enzaged in war of defenss againet
an unlavful belligerent should disregard their obligations with
respect to the humsne conduct of hostilities. Thete rules thonld
be obeserved because of thier intrineiec nerit and the lack of
advantages that vould acorue from their flagrant vielatien.*

The United States Sovernnent, with sudetantially the

* This war explicitly retoguized in Article XIV of the Harvard
Hetearch Draft Convention of the lights and Duties of States
in Case of Aggression, quoted bdelow. The spplicadility of
provisions relating to prisioners of war may be another mstter.

g
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spproval of the rest of the civilized world with the exeeption
of Japan, to which Gersany snd Italy were later added, has
firnly taken the position that an sgoressor ean not derive rights
out of the successful conclusion of sn unlawful war or expect them
to be respected by the other nations of the world., "hie iz the
Stimson doctrine of nonrecognition of territorial changes brought
sbout by fores. The Goverament of the United States has alese
taken the position that in the preseat war, the United States,
slong with other members of the United Nations prior to thelr
active partisipation in hostilities, was not requized to Tollow
the yole of = historie nentryal in the ease of unlawful aggressors
1ike Germsny snd Japan. This intersretation of the effect of the
Pact of Perde war epecifieallyrecognized in both the Budepest
Articles of Interpretation guoted below mnd the Hague Feseerch
Convention. It i¢ now the time to consider whether an unlewful
belligerant hae not alse lost his righte arising under intere
netional law withia hie own territory upoa his military defest

after waging an unlawful war of aggreesion.
n. Under the Faet of Paris an unlawful belllgersgt

Judge Manley Hudeon, formerly of the International
Gourt aof Arbitration snd sow & Justice of the Permanent Court of
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International Justice, stated that under the Pact of Paris two
fundesental principles vere being established!

1) "Shat a war anyvhere is & watter of concemn to
yeople sveryuhare * * %, If thut conception of the
wvorld's pence could be established in our time,
verhaps we should have dome for iubernsticnal law

& setvice similar to that vhich was performed in the
Swelfth eentury in Saglsad vhen they succesdsd, 1
belisve, in establishing o conceptios of the Ting's
pente Lo replace the locsl peace whileh hed thereto-
fors prevailed.”

2) ¥ar has Besn Srowchh “within the sibit of lov.

Raving rencunced war and having condemned it as an
instrument of national policy, the Pact of Paris msde resort to
vgr sn illegel aet. Bince the Pﬁt does not iteelf express what
legal incidence flow from its violation, it is necessary te apply
recognized principles of low to determine specifically in any
givencase the righte of the parties concemmed. It is elementary,
for exsmple, that & person vho vioclates u contract or fel ls to
perforn suy of its material conditions may mot enforece his rights
under the same contract, To the extent rules of international law
are nol considered contractusl bBut arise out of fundamental
principles of justice the aquitable maxim may be applied -- that
he whe seeks equity must do equity.

Indesd it worl)d be a strange interpretation wipich would
pernit one who had breached hie obligotlons under international
law to invoke international law to restrict aid hamper those who
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would terminate and punish hie illegal acts. An excellent statement
of the legal consequences of resorting to war iu violation of the
Fact of Paris was made by Judge Hudson at the Budapest Conference.

Is is sn illegal thing. E#mﬁ-i-ﬂm
engage in armed conflict, either one or both of them
must be wrong-doers-violators of this general treaty-
lav. 'ww
thes with the punctiliousness of the duslist's cods.
Instead, we dengunce thew ss lawbreskers, By that very
act we have jade obsolete many legal precedents and
have given the legal profession ths task of re=-
examining many of its codes and treaties.”

The resulte of Judge Hudson's importunities were the

short "Budspest Articles of Interpretation.” They reas as followst

"Whereas the Pact is a2 multilateral lav-making treaty
vhereby each of the Figh Contracting Parties makes
binding sgreements with each other and of the
other H,gh Contracting Parties, and

all
"Whereas by their participation in the Pact sixty-
three States hove abolished the conception o
as g legitinate neans of sxercising pressure on
State in the pursult of national policy and

L]
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have alse remounced any recourse to armed force for
the solution of internationsl disputes or comnflicts:

"(1) A sijignatory State camnot, be demunciation of
non=gbservance of the Pact, release itself from its
obligation thereunder, .

“(2) A signatory State which threaters to repert to
armed force for the solution of an international dise
pute or conflict ir guilty of a violation of the Pact.

"(3) A signatory State which aids o violating State
thereby itself violates the Pact.

"(4) In the event of a violation of the Pact by a
resort to amed force or wor By one signatory State
against mther, the other States may, without there-
by commitiing a breach of the Pact or of any rule of
t-mwm.u.nuqormfom
things?

"(a) Refuse to admit the exercise by the State vic-

lating the Pact of belligerent rights, such as
visit and search, or dlockade, ete.;

“(b) Decline to observe towards the State violating
the Pact the duties preserided by Internatiomal
Law, spart from the P_et, for a neutral in re-
lation to a bVelligerent;

"(e) Supply the State attacked with finaneisal or
material assistance, including munitions of
war;

"(4) Assist with armed forces the State attacked,

"(5) The signatory States are mot intitled to resog-
nige as sequired de jure any territorial or other ade
vantages acquired de facto by means of a violation of
the Pact.,

“(6) A viclating State is 1isble to pay compensation
for all dansge caused by a violation of the Pact %o
any signatory State or o its nationals.”




"Art, 3, (1) Subject to Article 1k, an aggressor does not
have any of the rights which it would have if it were a
belligerent, Titles to property are not affected by an
aggressor's purported exercise of such rights,

®(2) Situations created by an aggressor's use of armed force
domtnhmpmmuroﬂ-rhmruhtaomtmiw.

"(3) A treaty brought about by sn aggressor's use of armed
force is voidable,

"Art. 1, Nothing in this Convention shall be deemed to
excuse any State for a violation of the humanitarian rules
mmmofmnuu,muwmm
n&imlluwbyamtrhmuhlm.

mnnmmmuumormwmm
mﬁmumwmmmammmcmorm-
33 AedoI.Le (1939 Supplement) 819=909,




The first grucial testing of the outlawry of war® ecame in
w«:mmumimum-ﬂmw“m
of Japen sand China im Manchuria. The United States Goverament coopgheted
uumurm.uunmmamm-«m-uummn
comeilistion. MNotwvithetending these efforts of aoneilistion Japan
ocoupied all of Manehuria,

On January 7, 1932, the United States sent identical notes
%o China and Jepen deslaring thats

‘it cannot adait the legality of any situstion de focto ® * *

On Naveh 11, 1932, the Ascenbly of the League of Nations declaveds

muMMtMHDmMHmMJM
mmﬂw&.m.hnm.uwcllhh
mmmmx-rmmumuwnmo.m

'WMNWMMCMMM'&MU‘M-“I“
hllllm-i-ﬂyma“tbdhﬁndthhnolhﬂ.

and the League Statute. See Spimson, "The Pact of Parist Three Years

of Development”, Zorelsn Affalrs, Specisl Suppiement to Vel. II No. 1 (1933).
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'reat All o steps taken %o oree the tresty must
be Juiged by this new situstion. Ae was said by M, Briand,
quoting the words of President Coolidget ‘An set of war
any part of the world is an sot that injures the interests

Thus, the Pect of Paris bore ite first frult sad sn {llogal
belligerent wos deprived of cne of 1ts most important delligereat
rights — the Tight of comquest. Prior %o the Past it had deen
universally secepted that s Delligerent may subjugate and amnex
econquered territory. Under the new doctrine the right of conquest
wes nede subjeet S0 the limitation that the conguering nation

has not lost its Delligerent righte by engaging in an 1llegal war,
This doectrine was applied not only to Hanghuria, but alse %o ¥thiopia,*
Austria,”™ Opechoslowakia,*** Nemel, and Albania.

* In 1936 vhen ltaly invaded SWniopia, the League of ¥stions deelared
that Italy had resorted to war in violstion of the Covemant, and the
United States, in conformity with the doctrine of the Pagt of Paris,
refused to recognize the conquest in Ethiopla.

*%ilso the United States has never recognized the shsorption of
Mastria by Germany, and unier the Hoscow declarction has expressly
‘refused sush recognition.

***Sindlarly, the German absorption of Czechoslovaiia and Nemel and

the Itelisn inwesion of Albania were declared sudject to the doectrine

of nonrecognition.
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m“tnuntmlnﬁommmmm. Before
the Paet of Paris vhen one nation declared wer wpen snd invaded another
nation the remaining nations of the World were faced with the cholce of
sctually teking sides and becoming belligerents of acquiring a
"asutral® status,

After the Pact of Paris when one of the nations invelved is
waging an 1llegal war, it does not acquire any of the rights of a
belligerent. Since the status of "neutrality" only spplies with respect
to belligerents, the nations not involved im the war may feel free to
deny to the 1llegsl aggressor any belligerent rights such as search
and seisgure, ste., and also to grant assistance to the nation againot
vhom the sggression 18 committed. In an 1llegal war the doetrine of
reutrality has no application since it presupposes that the nations at
wvar have belligerent rights.

Attorney-Oeneral Jackson, in spesking before the later-American
Bar Associantion in Navena, Ouda, steted:

"No longer csn it de argued that the civilized world must

beheve with rigid impartiality toward both am aggressor in
violation of the treaty and the victims of unprovoked attack.

Ye need not now Ye iadifferent s Letween the worse and the better
cause, nor deal with the just snd the wnjust alike.
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