URCOSDITIONAL SURRENDER OF JAPAN

The Poligy of Uneonditional Surrender in Relstlon to the Legsl
powsivs of o Mi1itary Docupant
Nl. ® it is,assuned that it may be necessary to exercise m
after the wneonditlonal surreuder of Jupan in excess of the legal
powers of & militery oecupant but without vieolating internationsl
law, certain mﬁnnu- are preseuteds It is believed, however, |
_that & eareful analysis of the prinelples of internatiosal lew
fuvolved will show thet these diffieulties ere not insupereble,
2¢ The aporoach should be thyough reecognltioa that the liultee
tions which the law of millitary occupation lapese on the occupsnt
arise from the relationship of thres considerationss (a) ailitsry
negessity which permits the occupsnt to take whatever ueasures
are necessary to achleve his objectives provided they are not
definitely yrohibited by the law of war, (b) hussalty snd good
faith, which prohibit acts whieh ecause umnscessary suffering or
violate definite military conventions and (e) precaricusness of
the ocoupation, which forbids policles whieh could not be realized
uatlil the occupation will probably be overy
S+ The occupant is not the sovereign of the territory, conse=
quently in proportion as his temure 1s limited, he is forbidden
to take measures which, beecause prejudieial to the sovereiga's
poliey, would be undone upon the latter's return, Changes in




the soelal, economie, and legel system of the eountyy ought ot
to be inltlateéd by an occupant whose teaure will be so brief thet
he ean not renlizeé his polleys It would be a wanton hardship to
the populatiocn of the territory if the sceupant overturned thelr
institutions for a few months only to have the returning soversign,
by virtus of the prinelple of postliminy, restore the status quo
ante on his retwrn. For this reason, seoupants have ordinarily
beex obliged to confine thelr aetlon to the assursnce of security
snd the malatenance of order in the area, exeluding measures of
soelal, economic, end legal reform.

4. The primeiple of law, however, lmpozes this Lisitation enly
because of the proecariousness and brevity of the oceupation
flowlng from the usual intent o use the ceoupailon only &8 sa
{nstrunent of war $o be termineted vhen vietory is wom, and the
frogquent inadequasy of the power of the occupsnt to msintein it
longer ovea Lf thei long. If, however, the oceupsnt intends his
ocoupation as sn instrument to bring sbout radicel reforus in
the ocoupled etate and has the power to make hls osewpation

firm snough snd enduring enough to assure his ability to do se,
the prineiple of the law peraits him to take the nesessary
messures provided only that he does not violate the rules of
international lew besed upom considerations of humanity and

good faith. '




bs The occupant laluhsm-iunmhéhm. and sodily proparty
titles as could e sovereign but he cannot massaere the populstien,
comilt acts of parfldy or eonflseate property witheut sompeusation
begausze such eets would be violations of his duty flowing from the
princlples of humanity sud good faith,

6. This distinetlon bebween laws of war resting upon humenity and
good falth and those resting wpom the precariousness of the belllgers
ent's position have been wilely recognised in other comisetisfse Thus
Fellchenfeld (Internationsl Leonomle Law of Belligerent Ocoupation;
Washington 1942 p.1l) writes, "In the abseace of legel 1imitetions
socupants might go to extremes in the adoption of hostile measures
taat might foree inhaditants to ke part in & war agalust thelr own
sovereigns and fellow sountrymenj that might infliet changes of &
fundamentel kind., The very precariousness of thelr situstion might
tempt thew to rusk the adoption of sush changes, Hiaeteenth Century
Jurists and the Hague regulations embodying their thoughts, tried to
meot these and other dangers by drawing loglesl econelusions from &
dogmatie and analytieal distinetion betwesn "mere” cccupents aad full
sovercigns. (Par. 44 and 45 and sce also parsgraphs 114 and $26),

The Budapest Articles of Interpretation of the Puct of Paris, while
recognising that a violator of the Psct mey be denied many of the
sdvantages which internationsl law would normally give to o belligere
ent yet provided "the Pact does not affect sueh husenitarian obliga~
tions us are contained im gemersl treaties”. A similer thought was
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accepted in the Harvard Research Draft Convention on hAggressione
(Sup;lement, Ameriosn Journsl of Internationsl Lew, 1989). An aggressors
position may be sssumed to be more precarious then thet of & lamful
mllccntulmmunocmutnhuu.mum.h
roduced. . Similurly, stetes eageged in suppressing aggression, becsuse
of & superior military and legal position should be in & less precarious
position, sad, cousequently, thelr powers es s militery occsupant should
be correspondingly inereased.

7. If an occupsat has the power to continue his ocempation indefinitely
and to lnduee other states to acquieses ia his eonguest, he ean eonvert
his ocoupation into "subjugation" or "cospleted oonjmt", gam.ng for
himself sll the rights of a sovereigne If he ean go this far, 1t would
seem ineonsistent to sey he cannot go the lesser distance of declaring
and eontinuing his oceupation only so long es neesssary to cerry out the
soolal, economle, and legel refopams whieh he proposes provided he has
the power to 2o 8o and ean galn the scquiescence of other stutes. i,
in fact, he gains a position by his arms sssuring s capuclty to effect
these reforas, 1t would, therefore, seem that international law should
thhmﬁomoﬁrymmwm@w
the powers of an occupant with more limited aim and more precarious
position.

8. Against this comclusion is the ststement often made thet "Zsteblishe
ment of sueh soverelignty through snnexation is, as a matter of course,




always dependent on full conquest, so-called debellatios Before that
is schieved, wartime precsriousness of rulership eannot cease to exist.
. Premature declarations of complete smmexation have, therefors, been
regarded as lavelid . « « . Sinee s belligerent oceupent is mot a
mt:wmlthhmltohwm competence to angege
{n peratnent changes in regard to fundsmental institutions™. (Fells
chenfeld, opelt per. 29, 920). This seems to luply that the precari-
ousnsss of the oocupant's position which prevents him from meking
fundssental reforms in & territory necesserily contimnes until pesse
is vestored, But Fellchenfeld indicates that thls relationship is not
{nevitsble. Cubjugation, he polats out, is not nesesserily related

to Serritorisl occupation mer is it necessarily related to the termina~
tion of war (pars $90, 861)s It would soen also thet it is not neces~
sarily releted to intention %o sunex. (See memorandum by Jessup).

The issue is the precericusness of the occoupant's position and if that
position 13, in faet, not precarious, he is permitted to carry out
objectives falling short of amnexation but extending farther then
military objestives, |

9, This srgument suggests thet if the United Nations intend by une-
eonditions)l surrender, the achievement not only of thelr war aim
(complete submission of the eneay), but also some of their political
gims, (the establishment of certain basie reforms in the enemy's
soelal, eoonoule, politicel and legsl systess) and if the United
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Nations have the power and ingenulty te continue ecouwpation until thds
als 1s aecomplished, they csa legally take the measures within the
territory necessary to that end provided these messures do not vialate
the rules of iaternational lew resting on prineiples of husanity smd
g00d faith, Thias, of wourss, would not prejudice the capacity of the
uilitary secupant to dovelop sud utilise a native govermsent to effeet
such reforss 1f that method seemed the wose expedient,
10. This Loterpretation of .noonditlenal surpénder would £al) shors
of snsexation. It would not deny the porsistence of the severelgaty
of the enesy states, uor would it preveit relaxation of the direet
exercise of military subhority as the soeial and political objectives
were achioved end collaboration of the pufulation in the maintensnes
of the new state of affairs wes sssureds
1%, Procedures for Effecting Umoosditiondl Suprender |
1. The procedure Ly which unconditiensl surrender sheuld be sffected
and the legal sonséquences which flow fros waconditionsl sepvendsr -
dopend upons -
(8) The intention of the United Netions
(b) m‘ha:cag United Natlons to 311. effeet

Ze Ilnm invaieps heve usually menifested one of four intentions:
(&) to occupy the territory subject oaly to the peneral laws of war,
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(b) to oceupy the territery subjest to this berms snd conditions of

» allitary eonvention (espitulation or armistice) mede in necord
with lews of war, (o) to scquive the tarritory subject only %o the
genersl pules of internetional lew, ov (2) to sequire the tarritory
m:mtnhm-uumum of a treaty (pdmmu
pesce or trestles of peace usde in accord with international hl-)
These four intentions have been respectively deseribed as (2) ocoupa~
tion, (b) eapltulation, (o) subjugation, and (&) cessicn,

8. Occupation and upltuhﬂm sssume the contimusnee of war and
differ from subjugation and eession, whish have acsumed the restorss
tion of peace. Ocecupation, however, rescubles subjugation in being
e condition which flows from unilsteral declaration with power to
effect it and both differ from capitulation and cession which rest
upon cenbtraet, Cepllulation, however, is & contract between military
commands, while cesslon luplies & contract op treaty Letwsen states,
4 While these four types of intention have been the most comuon,
internatlonsl law does not prevent victoriows belllgerents frem
haviag intentions different from any of them end from glving legal
effect to Ahose intentlons By wuitable messures if they have the
power to do sos Thus, there have been cases where occupation

has graduslly mergsd inte subjugation snd courts have held that measures
In excess of the normal power of ﬁonqntmvulutdhyth
subsequent subjugation,
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(Listsendo fer vs. Webb 20 How. 176, 1857 Cross vs. Harrison 16 How.
184, 160; Noore, Digest of International Law Vol. VII, p. 260),
There have also been cases where s eapitulation or erulstice has includei
politiesl terus whleh sonstituted & yreli:inary posse and in whieh sush
preliminaries of pesce have actually restored pesces In such cases,
however, the negotlators must have power to represent tln. states (W.E.
Hall, International Law, 8th edition, p, 878~4) Ogcupations have some=
tines been continued after peace bas heen restored and occcupations
have ocourred in times of peaces In such cases, it hes veen held
that the occupant is presumed to be limited by the rules of war. (See
instruetion of Seeretary of State Hughes eonserning Framee oceupation
of the Rubr, 1923, Haekworth, Digest of International Law, Vol. VI,
Pe 385), Sometiues eapitulations, sralstices, and treaties of pemce
heve provided explieltly for milltary oocupation (See ecapitulation
of Netsz, 1870, Arte 2, printed in U, S, Hules of Land Werfare, 190,
Pe 805 and Treaty of Versailles, June 28, 1919 Art, 430), Cepitules
tions have more commoaly specified enly the withdrewal of troops of the
defoated power but in such cases it is implied thet the vietorious
troops will forthwith occupy the area, (See Capitulation of Santiege,
1898; Manills, 18083 Port Arthur, 10045 in U.S. dules of Lend Werfare
1914, p. 83-87), In the cese of a treaty of pesce, however, there
would beans sueh right to oceupy forelgn territory unless speeified
in the treaty. (The question of whether France was suthorized by
the Treaty of Versailles to ocoupy the Rubr Valley in 1923 was
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sontroversial)e OSometi:es in eases of subjugation the viector has

assumed obligations to the eonguered people in a militery agreement,
 (Ses eapitulation of Veresnlging betwsen the British comsnd in
South Afriee and representatives of the Boer Burgers, Phillipsen,
Termination of War and Treaties of Peace, p. 428)s
S¢ In view of this flexibility permitted by international lew, the
first step in deciding upon the process of Jepanese uncouditional
surrender would sppear to be & clesr statement of the touseguences,
which the United Hations intend from unconditional surrender, particu-
larly (t)mwtwhtlﬂlthhnmmm%m
the military subslssion of the eney or an instrusent fop ashisving
fundamental reforms in the eneay's politicsl, economie, and social
systen, (b) whother they intend It to end the wer or to be followed
by & period of militery occupation, (¢) whether they intend it ¢o
destroy the soverelgnty of the enemy states or merely to limlt that
sovereignty or hold it in sbeyance for a period of time, The United
Bations should also understend that the legal consequences of their
sots in enewy territory efter unconditionsl surrender will vary with
the probabllity that their control will be continuous sud effectivey
and thet the valldity of sgreemsnts depends om the legal sompetence
of the signatories to any such sgreemeut, Consequently, they should
make up their minds () whether or not they are prepsred to malntain
forees in eneny territory in the quantity and for the time necessary
to effect thelr purpeses; (b) whether or not they wish to recognize
any eneuy suthority ss competent to contraet for the enemy state at the
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time of surrender, end (¢) whether or not they wish to utilize proce-
dures which, under their own constitutions, ere adequate to make
valid political agreements.

8. It is belleved that the United Nations intend uncontitional
surrender as a means for sccomplishing besle reforms in the eneay
comntries but that they do not lutend it %o restore pesce Lnmediately
nor to destroy the sovereiguty of the enesy states, It ls eclear that
s formel resteration of peace providing for e continuanee of occupa~
tion would not be regarded ss & "real” pesce by the eneuy peoples

It is further believed that the United Nations are prepared to take
the messures necessary to effest thelr policles in the eumuy territory
and would prefer mot to recogiize any competent enemy government at
the time of uneonditional surrender. It would be Goubtful whether
any government existing at the time of wneonditional surrender would
really be coupetent to bind the enemy state even if the United Nations
should recognize ite

7« If these sasumptions ars correct, aneonditional surrender should
be of fockod by & dsclaration staking the fect snd not by & contrectual
instrument. The latter would imply duties by the Ualted Netlous and
might provide s basis for controversics with the enemy. It wdmo
{ssues es to the legsl powers of the contracting parties. A declars~
tion on the other hand should be made by the person or persons exercis-
ing the grestest degres of militery, politicsl, and sysbelie power

in the eneny states, It should simply state that such person or
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persons surrender unconditionally end that no obstruction will be
offared to the carrying out of the policies of the United lationse
Phis should be followed by e declaration by the militery suthorities

of the United Netlons eceepting the surrender snd specifying certain
Lauediate acts to be taken such ns delivery of arms and evacuation

of avess to be taken and stating thet future requireamts will b mede
by proelamation from time to tiue.

8, Such dselarstions would not institube & eontractusl arrangements,
would mot lmpose any legal oblizations on the inited Nations other than
thoee flowing from gensral intersational lsw, end wonld not relse sy
issues of the legal coupebence of the persons making the declarations
but would imply omly the preacticsl abllity to carry out thelr declerss
tionse It 1s eclosr thet the military suthorities of the Unlted Nations
mllhmotuttonhsuh&uhnuuuthttmmbw
surrender snd make certain militery requirementss '
9. After this transaction, the United Natlons could procecd to &
militery occupstion of the territories of the enewy. If it should be
found that messures beyomd those permissidle for & mormal mllitery
oceupent wers reguired, they could be taken and insofar s they were,
they would eonvert the militery oceupstion inte s pertial subjugetion.
80 long as the United lations sre in & position of firm control which
would make it possible for theu to smmex the territories if they wished,

onl
they could legislate beyond the powers of & mere accupunt provided/ d
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have the intention and the espselty to contlmue thelr eceupation so
long as necessary to assure the effectiveness of this legislation.

10. Sinee, however, under the law of the United States, the President
snd the military suthorities may nat take mecsures by virtue of the
existence of war beyond $hat of military occupstion (Fleamlng ve. Page}
Mitchel vs. Harmony) if it is found that mensures concerning property
or other legislstion are required beyond the powers of ailitary deeus
pation, Congress should be asked to pass & joint resolution suthoriszing
the Presldent to take whatever measures are necessary in enesy territory
to effact the policles of the Unlted Mations,

The followlng suggestion is a possible form for the unconditional
surrender of Japani

1. I, Hirohite, Buperor of Jepan, with advice of sy Minlsters, Privy
Counell, and Military Commend, hereby surrender my srales, land, and
people unconditionally to the Unlted Natlonse

2, The armies, officers end people of Japan offer mo syposition, sbe
struction or resistence to any measures which the United Netlions and
those aetiag on their behalf mey consider necessary to carry out thely
pelicies.

8. Confident that I may rely upon the justice of the United Nations

I have ylelded to thelr powers

The scesptance of this surrender could be in the following forms
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o2 s Coumsnder of the United Natlons'
forees in the Fer East, hereby cccept this surrender.

2. The following provisions will be serupulously carried out at the
times preseribeds (Here would follow detailed provisions comeerning
delivery of arms, evacustion of arress, return of allied prisoners,

ete.)
8. I will proclaim further requirements from time to tiue.

The consequenses of u temporsry exercise of the powers of & econquered
government by the victors without actusl snnexation of the territory

of that country snd termination of its politieal exlstence are not cleare
1y defined by international law, After "completed” conguest and sauex-
ation, the annexing government completely and permanently supersedes

the former govermment, which eeases to exists The powers of & allitary
oecupant, on the other hand, are confined to what is necessery for the
maintensnce of seeurity end order in the cceupled territory, ead the
occupant is bound by detailed rules oF intermational law whieh ds not
permit genersl changes in the perasnent law of poliey of the eneny state,
The situstion following unconditional surrender will perhaps most close~
1y resemble that of & genersl de faoto governments Such & govermaent
has been considered competent to exereise all the powers of the state

in both domestic and foreign affairs during the &“u enjoys that
status, (Tinoco Arbitration, Great Britaia versus Coste Riecs, Ameriecsn
Journal of Internstional law 1924, Vol. 18, pp. 132-7; Hopkins (U.S,)
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fexieo, September 8, 1828, Report of Comnissioners, 1927, pp. 42
This competence arises from the relative security of tenure
of such & povermaent dlstiaguishing it from the mere precarious situs-
tion of military ocoupsnts and of loesl de faets govermments (E. M. |
Peilehenfeld, the International Scomomie Lew of Belligerent Cocuputien,
1942, pp. 11-12, 67, 89, 1831-2).

General de fegto governments have usuelly assumed that their yule will
be pérmsnent. The United Nations, howevcr, contemplate eveutual restore
ation of independent governments in Jepsn snd Germanys In this vespest ' .
the situstion Wi1l resemble that of politicel ocoupations sueh as the
United States in Cubs (1899<1901) end Greet Britain in Bgyph (1888-1919),
These ocoupstions dlffered from protectorates in belng de faoto situs-
tions in the powers of the sceupent 414 not rest wpon a formsl
internationsl lnstrument, but upon unilatersl declarations supported
by effestive power,

It & to be the declered poliey of the prineipal United Vations,
partioularly of the United States, for those netions to exerecise
tiie powers of & general de faete govermment over Germany and Japen for
such period as is nesessary to cerry out thelr policles, If, thyough
meonditionsl suwrender, the United Nations aequire such secure coatrel
can in fact izcuin those powers, they would have the com~
o¢ under internstional lsw, during the poriod of susch control, te
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substitute themselves for the governments of Germany and Jspan ia
forelgn as well as in domestie affalrs and to direet the utilization
of the consulates and embsssies, including the arechives of those
enewy governments. As & consequence they should be fres to continue
or to discontinue the services of the protecting powers sppointed by’

Germany or Japan.

Further justifieation for the ssswsption of these powers may be found
_in the gemersl recogaition of the Uaited Nations, not as ordinary
belligerents, but as participants in & veast sanctioning operation to
“Swporess aggressors who initisted hostilitles in violatisn of treaties
to which they as well ss the United Natlons and the nsutrals were
parties. This circumstence justifies the declared inteation of the
prineipal United Hations to aet "on behalf of the eommmity of nations”
and warrents neutral powers in recognizing the competence of the United
Hations to assume whatever powers are necessary to ?orfou functions
in the general interest of the commmity of nations,




