1, The mature and scurces of international law, The rulee of intere
national a 1 system such as that
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Domestic law, stemuing as it does from one paramount authority, is a
relatively homogeneous, tightly-knit, comprehensive system of rules which -

of law and justice, treatises on inter-
national law, and domestic and international judicial decisions., They have
been recognized by the Supreme Court of the United States as the sources of
international law and have been prescribed as the bases for decisions by the
Permanent Court of International Justice.

The principles of international law have been reduced to specific rules
only to a limited extent, The incompleteness and inadequacy of international
law are particularly apparent in the rules of warfare, which are cne branch

Pirst World Var is described rather strikingly by Camer in ks bo
national Law and the World Var"s
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will undoubtedly arise,



existing rules of warfare which can properly be applied to the particular

situation., As has been pointed out, to the extent that there are specifie
rules; they may be found in treaties, conventions and accepted courses of
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3. hboapphﬂhthgbmoram
of interna e

It is apparent from the preceding discussion that cases are very likely
to occur where the well-recognised principles of international law can not
be applied logically and justly, In such situations the United States and
the United Nations will be confromted with the difficult problem of adepting
courses of conduct which are considered by society as a whole to be legal

and proper.

To determine a legal and proper course of conduct under such circum=
stances requires an understanding cf the basic philosophy of international

International law was not thought of as a separate system of juris-
prudence until the 17th Century, At that time the theory of "natural law”
became the subject of extensive discussion and was accepted by most writers.
were considered to have always existed on a basis of merality,
ty Justice. Treatiss and customs were merely the expression of
these existing rules and new cases could always be fitted into a higher
law which presumably had existed from the beginning of time,

The theory of "nmatural law® was succeeded by another known 2e positivisa, 7
the exponents of positiviem internatiomal law consisted of y

For many years there was a heated debate between proponments of the tweo

~ Recently, however, this conflict has been resolved, The events of
the first World War led most writers on the subjeet of international law to
agree that ordinary rules of justice and prineiples of law can
properly supplement existing rules of warfare. In other » the absence
of a crystallized rule of warfare does not mean that there no eriteria
upon which a belligerent's actions should be based., On contrary, it
mst act with respect to other nations in accordance with those prineiples
of justice that guide its internal sctions, lauterpacht states in Oppenheim's
International law, at page 100:

"In the period after the World War the science of International
law, in keeping both with the general trend of legal philosophy and
with the developments in conventional Intermational law and arbitral
practice, abandoned to a large extent the rigid adherence to the
positivist view, The great majority of writers now recognise that the
triumph of positiviem was not accomplished without the loss of certain
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modern Law of Nature with a variable content, or
"initial hypothesis' of Internatiomal law, or from the fundamental
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national commnity, or, in short, from reasom.”
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The similarity of this appreach to the which characteriszed
striking, this analegy Brierly,

the development of the common law is
in his bock "The Law of Watioms,” states:
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Justice in law, giving to that term whatever interpretation is
current in




International arbitral tribunals have recognised that this is the
proper practice and have acted accordingly. For example, the tribunal
established by the United States and Great Britain under an agreement of
August 18, 1910 discussed the question whether it was authorised to

mmphnamtyumummmm. The
decision contained this language:

"American Courts have agreed from the beginning in
the position of the Indians an anomalous cne. Niller J., in
United States v. 118 U.Se 375, 381, Vhen a situation
(3 presented, recourse must be had to generally
recognised principles of justice and fair dealing in order to deter-
mine the rights of the individuals involved,"
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is the method of jurisprudence; it is the method by which the
law has been gradually evolved in every country resulting in the
definition and settlement of legal relations as well between
States as between private individuvals.,*

Recognition of the fact that the body of intermational law consists not
only of specific rules but also of the erdinary rules of justice and general
principles of law, has led inevitably to the conclusion that there is in
international, just as in domestic law, a principle of growth, Thus, the
rules of warfare are not static but are dynamic and the new and unusual
problems that the United Nations will face when the hostilities with Cermany
cease must be solved by building upon the existing framework.

The existence of the principle of growth is apparent from even the
most cursory examinmatiom of the histery of the rules of warfare, When courts
lock back at old decisions which are argued as the basis of a litigant's case,
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the needs of society.

rules of warfare must not be followed blindly but
analysis of their utility

the
-lylthmuuu
the United Nations in this respect is a heavy ome,
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With respect to this principle, Cardosc has said:
rules of conduct, but, on the co
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