December 29, 19!35.

MEMORANDUM FOR MR. FRIEDMAN:

¥r. Arthur Paul, one of lr, Wallace's assistants, came in to
see iir, White today to discuss the proposal for an international
organization under the U.N.0. whose purpose would be to protect
foreign investments of private persons. Mr. Paul said that they
hoped through this means to put the private investor in a better
positien to protect his interests and that the scope of the organ-
ization might even include assistance in the collection of normal
commercial obligations,

His original thought was that something should be whipped
into shape for presentation to the present U,N.0. meeting in
London. At Frank Coe's suggestion he changed his mind in view
of the fact that the proposition has not been fully thought out
as yet and would be snapped up by a U.N.0. committee which would
then carry the ball. Mr. White suggested that Mr. Pa:l and some
of his pecple meet with someone to be designated by Frank and

with you and me to talk the problem over informally. I gather
that these preliminary discussions would be forethe purpose of
getting together as much information as possible with respect to
the history of similar efforts to make fereign collections.

After tihis informal group has clarified its thinking a
committee will be formed which will bring into the discussions
the State Department, S.E.C, and possibly cther agencies., This
committee will have the job of drafting a definite proposal for
presentation to the U.N.0. Probably at socme time prior to
presentation, discussions will be held with investment bankers,
foreign bondholders, protective associations and other interested

groups, :
I told Mr. White that I would tell you about it and he asked

that we think about it and be prepared to attend discussions which
will be arranged by Mr, Paul,

R. Brenner
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IEFACE

During the course of the wer, two regional tax conferences
attenied by members of the League's Fiscel Comnittee and other
fiseal experts, were held in liexico City to dlscuss nroblens of
fisecal policy and international tax relations. At the gecond of
these two neetlnga,lwhich took place in July 1943, attentlon was
drawn to the fact that important as douible taxation treatlies were
for the promotion of international business ant for the movement
of capital across national frontiers, there vas a wide range of
related problems that recuired simultaneous solution. It was
felt th~t resl benefit micht be derived by all parties concerned
were it nossible to establish certein general standardés for
econonie znd financial relatlone between capital-exporting and
canitel-importing countries.

T™iese views were broiaght to the attention of the Tcononie
and Financial Committees, a2t their jJoint sesslon, at Princeton
in Decenber 1943. The Comnittees, which had discussed on several
occasions the conditions conducive to capital export ancd to the
acceptance of foreirn capital, recommensed that the problen be
made the subject of a speclal study, and that a special Jjoint
comiittee composed of nembers of the Tcononmic, Financial andc
Fiscal Comnittees, as well as other exnerts, be appointed for the
purnose. '

Before convening the Ssecial Joint Committee 1t vas thou=ht
desiravle to carry out certain orelinlnéry consultations on tle
prourme of investigation. The results of these consailtatlons
wvhiieh took wlrce at Zrinceton anc Cttawa, were rejérteﬂ to the
joint session of the Teononic end Finaneial Co:miittees, at

Frinceton, in april 1945.

1. Tae res.lts of that conference are contained in League oFf
atione, Fisecal Connittee, Second Repional Confere:nce, lolel

Gowvontions for the Trevention of international Doable :Zniation
an”. Fiscal Tvasion, 1945} Ir.8.3,

e



1. 3coone of “ecommencations

Under the heading, "nrivete foreign investment,® the ‘
Conmittee confined@ itself to the problems in the teirms of reference

wilch relate to the followin::

an
Y.

Sirect investment in real property as well as in natural
resoirces and in business concerns owned or operated by a
forei n investor, either jersonally o:r in sseociation with

others:

=

Zouity investnent in company shares and sinilar ri_nts;

Fixed-interest investnei:t by private investors in

medium- or long-term loens, credits and advances to private
borirovers and public authorities.

Fublic foreign investment -- i.e., loans and crecits
cranted o7 Covernments, bodies countrolled by public authorities
and internstional governmental lnstitutions -- and nrivate forelgn
investinent constitute two senarable though related aroblens.

These two forms of investnent present differences in the motives
behind tiem, in their conditions and terms and in their conse-
auences for the countries involved. hile a revival of private
foreign investment may be facilitated by governmental credit
operations, such oocerations cannot be regrrded as a substitiate

for private foreign investment between countries in which the srsten
of private enterprise obtains.

It is not the purvose of this rejort to conside:r the
general holiticel and economic conditions which sffect all forms of
foreign investrment. The purpose is rather to pass in review the
specific confitions which most directly affect private foreign
investaent.

Foreign investment is a long-term transaction waich in=-
volves lastin. and close relations between the foreign investoir ané
the canital-importing country. It is subject to special risks rné
Blves rise to cuestions which éo not present themselves with

reference to commercial and short-term transactions. - -~
r

"J
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Thae terms of referencal

of the Specisl Joint Committee were
there set out as follows:
"...to formulate, for the gulcance of publie aithor-
ities, investors and business cirecles, recommendatione on
fe treetment of private foreign investment, anéd on tie
praciices of foreign investors an? enterprises, which nmizht
hel> to create end aaintain, both in capital-importing and
capital-exporting countries, conditions conducive to sueh
foreiin investnment and to its beneficial use."
The Comnittee was regugsted to cdirect its attention
primarily to: i
(a) "The legal and administrative conditions ani busi-
ness practices in the eapitel-importing and exporting countries
affecting private foreign investment in its variouds Tormg=--
direct investment, equity investment and fixed interest
investaent--and
(2) the attitude and practices of forelgn investors
snd entervrisgesg.”
It was understood that the Committee should not undertale to
revort on the general political, social ané econonic backgroand
of foreirn investment., *
Tae Comnittee's work was facilitated by an investigation
by the Secretary of tie Fiscal Committee in representative
countriees of the Western Hemispiere.

e Comiittee held two sessions, at Princeton, fron October

2érd to 20th and from November 235th to 25th, 1945, and a drafting

{721

do-comnitiee met in New York on December 13th ~nd 14th, 1¢45.

the following took part in the work of tie Committee:

1 League of lations Economic and Financial Comnittees: 2ensrt to
the Council on the Work of the 1945 Joint Session. C.30.11.30,
945, I oA,

1

2 A discussion of these matters may be found in the following
piolications issued by the League of Nations: Transition from
Jar to Peace ZTconomy, 1943.II1.A.3; Zconomic Stability in the
2ost-"'ar Vorld, 1945.II.A.2; Commercial Policy inh the Pogt-.or
Torld, 1945.11.4.7; International Currency t=xperience, 1944,
1l.4.4.

-
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The Fon. Henry F. Gracy, Anbassacor of the Uniteld States,
agsistant Secretarv of State, Zresilfent of the =Zcononi
Conmittee, Chairman ex-officio;

i'r. C. Fraser Tlliott, K.C., C.I'.G., Devuty Hinister of
lational Sevenue of Canada, Fiscal Committee, Co-Chairmen,
acconpanied by _

lir. . Heward Stikemen, Assistant Deputy I7inister of lational

Zevenue of Canada, alternate;

Dr. Antonin Basch, Lecturer in Teconomics, Columbia Univer-
aity, Former -esearch Director, ilational Bank of Czeclio-
slovalia;

¥r. Mitchell B. Carroll, Counsello.-at-Law, Former Siecial
Attorney, United States Treasury, Fiscal Committee;

Dr. D. Crena de Iongh, President of the Board for Netherlands
Inéies, Surinam and Curacao, Netherlancs Zconomic Committee
in the United States, Financial Committee.

Mr. l'edardo Goytia, Director of Internal Taxes, Ilinistry of
Finance of Chile, Former l'inister of Lands and Colonization;

Mr. art.ur Guinness, Guinness & lehon, London, Chalrman of the
British Mational Committee of the International Chamber of
Commerce, andé

r, Tedvers Opie, C.lI.G., Zconomic adviser, British Znbassy
in the United States, alternate;

¥ir. albert Jansen, Chairmen of the Societe Belge de 3angue,
ormer Minister of Finance of Belgium, Financial Com.iittee;

s

Y. 1lax Horn, Counsellor of the Government of the 3Belgian
Congo;

Dr. Ta-Chung Liu, Acting Commercial Counsellor, Chinege
Inbassy in the United States, alternate for

Dr. Izn Lee, Connercial Counsellor, Chinese Tmbassy in the
Uniteé States, absent;

tir. Viector Sehoepnerle, Vice-Precident, National City Sank of
“ew Yori:, alternate for

1w, Jemes F. Drumm, Vice-President, National City Bani of
lieyr York;

Dr. Tmilio Toro, I'inister Plenipotentiary, Colombisn Zabassy
in the United 3tates, Former Director of the Benco de la
Fepublice c¢e Colonbla;

iir. Laciano Viechers, Adviser to the lexican Government, anc

iir. Rafael de la Colina, linister Plenipotentiary, lexican
Zmbassy in the United States, 2lternate;

r. Christian Valensi, Financial Counsellor, French zZmbassy

in the United States was unable to attend.
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The neazd for capitel has never been more keenly felt over
wicde areas of the world than it is today. But the obstacles to
foreipn irvestment, even though in certsin countries capital is 1in
plentif1l supnly, have seldoﬁ, if ever, been greater. These
obstacles have tieir orizins in conditions obtaining both in the
capital-exrorting #nd in the capital-importing countries. In the
former, t.e incentive to incur the risk of foreign investmeni has
been sreatly weakened by the present abnormally high rates of taxa-
tion. The inability of many of the capital-importing couwntrics to
meet the service of their outstanding loans owing to the protiracted
depression of the 'thirties has rendered long-tern lending, excent
between governments or through governnent institutions almost
inpossible.

In these circumstances, the renewal of private foreign invest-
ment is likely to be a slow process. But it may, we believe, be
to some extent expedited if a better understanding of the conmon
interests of capital-exporting and capital-limvorting countries can
be achievec, ané if conditions more favourable to forelgn venture
can be created, if principles governing the conduct of ooth
parties can be agreed. It is to the task of formulating suen
principles that we devote our report.

m™1e neeé for an international code relating to private forelign
investment is felt in various ouarters. Accordini to its advocates
a code should provide certain general standards of conduct for the
guidance of the various interests concerned in capital-receiving
countries =nd the guidance of private investors and enteronrises
engaged in capital venture abroad. It 1s, moreover, suggested that
such a code, or certain of its parts, could be formalized through
international conventions.

Some of the pround has been prepared by various committees of
the Lea_ve of Nations, such as the Zconomic Committee, the Fiscal
Committee, tihe Committee on International Loan Contracts and also
by other organizations, such as the International Chamber of
Commerce anc the Inter-aAmerican Development Commission. These
various bodies have made useful contributions on particular points:
but no comprehensive body of rules has been formulated to cover

the sbject as a whole.

PRl e e R T e
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The elaboration of nractical norms fully embracing tie various
aspects of nrivate foreirn investment in ite many rapifications is
e task waiich this Committee may not have the opportunity to conclude;
nevertlicless, it is urgent. Th;se facts have prom>ted the Com:ittee
to publish without delay the first results of its discussions, as a
nrelininary contribution to the problem. But our report is not more
than an attempt to incicate the essentials of an international coce
relatin; to private foreign investment. The comoetent orgsns of the
United lations will, it is honed, pursue the work towards the formu-
lation »né recognition of international standards in respect to
private investnient relations.

The report opens with a chapter which ¢cefines the subject
natter considered by the Committee anc refers to the economic sig- .
nificance of private foreign investment. This is followed by a ¢Clg-
cussion of the conditions for a Tavourable clinate for private in-
vestnent in cemital-noor countries ancd by the formulation of certein
criteris which Toreign investors might follow in their own interest
ané in thet of the eapital-receivin, countries, Special aspects of
fixed-interest investment are considered before a more detailed
exanination of the various cuestions that relate more partic.ilarly
to eqiity #nd cirect investment. Consideration is then iven to
Domestic tex problsms ané internationsl tax relations. Finally,

there is - s mmary of the Comnittee's basic conclusions.
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2+ Private Foreign Investient and the Zconomic System

rrivate foreign iavestrent gill thrive if there ie natlionel
and internacional political security, price stability, excha:.
convert..r1iity 2nl freedon of trade. Conversely, sound foreiln
investuient contriovutes to the creastion and maintenance of tacse
confitions.

Frivate investment abroad opens vusiness opportunitics to
the cajitel-exporting eountriesg, assists in the expansion of tiedlr
exports ~nd imnorts and promotes employment. These benefits “re,
however, ccnlltional on the cdegiee to waich countries receiving
foreilgn cenitel are canable of meeting their external financiel
obligatisngs This in turn devends not only on the casacity of
capltal-imuorting countries to exvort, but also on the williniiess
of cajritrl-exporting countries to rcceive imports uncer & system of "
multilataral trade. For such trade to figurish, it is moreovar
egsential that governments prevent mfalr commercial practices,
such 25 ¢ iping or undue restriction of sroduction andéd digtrisution.

Ar inflow of resouszcessanc scills from abroad enadles tlae
recipieiit country to dsvelop its procuctlive capacity, diversily and
gtabllize 1ts economy, to improve its general standard of living
enc. to i:acresse ilts exporis 2 and imports with greater rapicity and
less cost tian if it wers to rely exclusively on its own saviiis
and tecinical exderience. 79 constitute an encuring contrivat.on
to econo. ic =1¢ social acvancenment, piivate Toreisn investment
glioulé be mutuelly advantaieoas to both capital-inporting and
canital-gxporting countries.

e ressonsicility for estavlisiaing and safeguanrding the
confitione cond acive to private foreign investnent falls largely

(o]

-

overiiients. Government action nay take tihe form of domestic

1 slation or sCministrative measures. It may also involve the

o
l_l

concl-ision of sgreements with other governnents and participation

in the activities of international institutions to maintaln peace,

to stasilize exchanses and prices, to expand irade anc to raise
etencaris of 1living. Under a system of private enterprise, homever,
the coniitions conducive to foreign invesgtment, end therefore tre
extent aif outcome of such investment, must also depend on tle
judgzment, initistive and dehaviour of the buginess community 2s a
wnole 2nd, .articularly, of tiose wio invest abroad or obiain forei n

capital.

e e e . R R L o e i L e—
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CHAEZZ3 II

Tsgential Condfitions

A country's capacity to attract foreign cadital in ~iecaate

cuentity on satisfactory terms and to meet the external ovlijations

resc.ltin.

a) That naturel confitions ané resources offer remuiera=

tive nossibilities for econoilc activity;

from canital imports, depends mainly on the followini:'

: ; ) E—
b) Tuat solitlcal, social, economie, fiscal enéd adnini- M

atrative institutions and concitions pernmit the secure and

re.ianerative conduct of business;

¢) That ecuslity of opportunity ané fair competition ex-

igt in the realm nertaining to individaal and corporate Disli=

&) That economic ani soecial progress 1s not obstructed bdY

vested interests acting from within the country or from abroac;

0
R

are granted fair treatment;

£) T-at conestic enterprise, eapital and labour are able

ens willing to cooperate with Toreign enterorise and to use

forei.n eanital and skills;

m.at forelgn capital and skills are alloved to enter and

g) That the external trade of the country develops a foreligfn

sarolus adecuate to cover dividenés, interest and capital

redenmtion acerulng to forelan investors;

n) Thet the fiscal ané nonetary policy of the country is

s1ch tint the suns accruin.; to forelin investors can be freely

reaitted, without being subject to any transfer, renittaice or

foreirn excrange tax, ancd that the valie of their holdings is

not exposed to denreclation.

i) That in general, the treatment of foreigners is such 28

to >rorote relations of mutusl resnect and understanding.

In the following sectione of tils chrnter some of the sbove

points are further elaborated.

2.

Rules Governing 3usiness

‘aether privete capital is or 1s not likely to

sarticular country will to e large extent depenc on the

in which iis nationals can carry on busihess ani. engage

veiature.

go to any

conditions

in ecasritel

Susiness secuarity requires above all that the execuitive,

——
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lezlolative #nd judicial institutions and the general internal
conditinne of tae country offer adeguate protection to the funda-
mental personal and property rights of the individual and reculste,
vitho 1 Lapeding, ousiness in a nianner that provides equaiity of
ooportunity ~nd the possivility of earning a profit throagh srivate
initiative. This implies legitimate and honest government, aonegt
and efficient aédministration, the rule of law,

, speedy justice accessible to all snf ecuitavle texa-
tion. In acdition to tae resnonsacilities which rest with govern-
ments, it 15 also important that there should be responsible
behaviour anong the citizens in publie and private affeirs, wilch
may be proncted by general educatiom and vetter living conditions.

-

Fiscal legislation ls of esnecial si;nifiéﬁnce bacause,
before ilavesting abiroad, businessmen calculate the taxes taat they
will probably heve to pays In this conneetion; tney will welgn the
added ouarcens resulting from international double taxatlion, ap well
as discrininatory and extraterritorial taxation, against the isxés
which taney would pay if they confined their business or 1nvestiments
to thelr home country.

3. Inte.vetion of Foreign and Domestic Interests

All countries shiould scecord to foreigners ecuality of
treatment with nationals, in business ané tex matters. Wacnever
foreign capital or skills are neefed, 1t will De to the advantage
of all to promote community of interests between foreign investors
and donestic business. This can be done by encouraging, tho :ch not
denmanding, psrticipat.on by donestic inveafors and employees in
Poreizn enternrises, which in turn, will facilitate the lntezration
of such enterprises in the economic asystem of tie country and
promote the development of domestic capital and skills.

The association of domestic and Toreign canital and siiills
will diminisl: the risk of the policies of forelgn invvstora rmning
counter to national policies, and may pirovide less costly insurunce
against tiils risk than wo ild restrictive or discriminatory measures
against foreigners.

Even when a coantry presents apparently attractive oppor-
tuiities for foreign investment by virtue of its economic possi-

bilities, foreign cepital may fear to avail itself of them if
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xenophobic tendencies exlist awong the authorities and the popula-
tion. Waietner they are historically explained or not, such tenden-
cies are harmful; whether they can be dispelled will depené not
only on tue attitude of foreign governments and enternrises, but
nlso on eduecational and economic measures which can be taken only

-

by the povernment of the country where they ocours

4, Financial Orgepnization

Domegtic financial institutions constitute important instru-
ments by which 2 country can attract and cannlise foreign funds for
the use of enterprise. These institutions may facilitete direct
investment from abroad by providin; the loeal credit facilitles
reaaired oy foreign entrepreneurs. The assoclation o7 loeal and
forelgn casitel may ~lso be asslsted by the institutions which
encourage snd actively use donestlic savingse At the same tine, tals
may improve the terme on which.foreign capital is obtalned, by
confining tae édemand for such capital to what .8 necessary to finance
the import of ecuipment or other poods #nd services which can be
best aco:ired abroad. Lastly, an adeouate financial structuie will
have a s-lutery influence on the country's attraction for capital
by contibuting to monetary stability.

The establishment of branches of foreign banks and the
activitiecs of foreign investment companies may accelerate economic,
development by furnishing an additional mschanism for eredit ~nd
savings, by furthering the introcductlion of forelgn cepital and
enterprise. Any resulting diversification of business may help to

local
diminish/dcpressions.

As a country advnrnces towardés economic maturity, loeal
stock and commoéity exchnanges may becone inereasingly useful n3 a
means of attracting foreign funds. But the willingness of foreinon-
ers to trade on such exchanges will depend.on thelr orgenlzation
and practices. The development of such institutions may, at the
same time, constitute o useful mechanisn for bringing about a re-
patriation of securities snd for keeping =né using domestic chnital
at home.

It ic a matter of general internati.onsl interest that
capltsl markets shonld permit the issue and quotation of foreign

securitics or securitics pertaining to comprnies doing business

e s e e R - N ——t
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, Abroad only sfter investigation of intrinsic worth ~né future sol-
veney. It mizkt be eppropriate to permit foreign lssues or thelr
ouotation only when they conform to certain 1nternationnlly accepted
standards.t
5. Egogom;g rnd Technical Informntion ané Zducation

Techinieal advancemsnt often regiires eguipment from abrosd
and technicirns with a foreign training. At the same time, 1t
generates business opportunities and paves the way for new enter-
prise. Consecuently, industrialized countries have an intzrest i.
sharing tuzir technical knowledge and administrative experience with
otner countrics, in promoting the study of the possibilities ~nd
problzms of foreign countries among its tecnhnicians and businessmen
end in assisting to reise the level of tecnnieal and general ecuca-
tion in otker countries.

Such a policy may be carried out not only by public

suthorities,but also by business anc professional a.soclations,
such as chembers of commerce, technical soclieties, and indivicual
firms. It may be promoted by suci neasures as the following:
gpecinal travelling, study ond reslidence facilities for forelizn
teachers, techniciang, students and business apprentices; scholar-
ships; tcchnical snd educational missions; exchange of sclentlsts
and teacicrs; encouragement of research on forelgn countries; dis-
tribution of subl.cations ené educational naterial; promotion of

cloge ral-tions betwsen nationrl techniczl soclcties and ovusines

{v21

agsoclations; exchange of information between businegs firms. The
supply of &omestic skills necessary to make full use of Torsign
and domestic capital recuires an ever improving level of gensral

end tecaniecel education.

CEAPTZR III

TARSATMZINT allD CONDUCT OF FORZIGH IUVESTORS

Legnlity, equity =nd good faith sho :14 be enrdinnl in &l
treotment of foreign investment by all countries. 2ut tie individual
rttitude of €ach eapital-importing country, as well ns the freadom
snd freilities to foreign investment, will be determined largely DY

-
"

the specinl interests of the country ~nd by the stage and cirection

of its socizl ~nd econoinlec development.

1 Leag he Committee foi the Study of
L11CE G"':.’.'Vf—il 1959, I:-Atl")o




It is » natursl concern of any self-governing country

to preserve its national integrity and to keep the Airection df
governmental policy free from foreign contrecl =nd interference,
subject -~lvways to treaty obligations and intern2tional law. MNo
country will long suffer the presence of any foreign interest vhich
tends to obstruct or éistort governmental action or which exercises
and uncontrollsd and vreponderant influence over the national econ-
ony.

FPoreign enterprises ~né investors will, no doubt, ~ppreciate
the intcrest they have in complying in letter and in spirit with the
domes.ic laws of the country in which they do business and in seek-
ing no illegal favour or undue advantage from public officials.
Having regord to their specisl position, they will see to 1t thaat
nothing tiev do will be considered as =n interference in the concuct
of antional ~2ffairs. It goes without saying that foreign entesrprises
#nd investors snoild not induce cdomestic interests to conclude con-
tracts wiich they know to be detr.mental to the other party or
impossliblc to fill.

Foreign investors can only expect to receive fair trent-
ment assurin. tiae security and remuneratlon_of their inveatment if
it is a contribut.on to the economlc development and socinl welfare
of the countrye.

In the long run it will be to the a~dvantage of all 1if
investors pleee their fundg in undertakings wiiieh not only assure

a direct rcturn, but which 2lso further a balanced and proverly
diversified cconomic development. Coneczrns engaged in prin=ry pro-
duction sun.ld seek to develop processing ~né conmplementary ;ndus-
tries. If TprAiLn enterprises eatablished in a2 country follow &
consistent pollicy of reinvesting part of their profits ian the
country such policy is likely to prove beneficlial to all parties
concernezd.

Wnenever feasible, foreign enterprises will be well advieed
to encourage esrly participation of domestlic interest in their
buginess by facilitating, for instance, the purchase of some of
their equities and securities by resldents of the country.
int_on petween foreign and domestic interests should be not

merely formel, but effective and bona fide.
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Ynrmony may be promoted if forelgn enterprises engage local
executives and technicians to the greatest possible extent, train
local employees and woriers and, above all, apply decent standards
of remuneration and conditions of work and living, taking into
account tie prevailing levels in similar branches of activity in
the country.

Investment in less developed countries frequently offers
prospects of larger returns than investment in moie advanced coun-
tries. Tne fundamental rules of business, however, always reoalre
cautinn, responsibility and foresipnt. llany of the disappointments
that occur are due to ignorance of local conditions, laws, customs
and national traits. HMisunderstandings and fallures will be aviided
by careful market swrveys, cost estimates and well thougnt out agree-
ments befors the investment is made.

The governments of capital-exporting countries must make
it possible through the various channels of multilateral trade for
debtor couutries to service the investments they have received.
Their nationals shouylé be prepareé to leave their capital adroad for
long per.aués and to make reasonable arrangements for aceommodation
in periods of erisis.

By conducting their diplomatic relations in a manner wiich
dispels =ny fear of political or economic imperialism, the govern-
ment of capital-exporting countries can contribute to the avoidance
of restrictive policies against their nat.onals in capital-import-
ing countiries.

To protect the person and the interests of natisnals
abroad is a recognized function of the state, but this responsi-
bility s:io 1é not be fulfilled in a manner which engenders distruet
in ecounstries where the nationals have interests. In no case, siould
a state »srotect its nationals abroad whose conduct does not conform
to internstionally acceptable standards. On the other hand, capitel-
importing countrles sho'ld ot invoke the technicality of local
incorpor-tinn to deprive foreign investors of the right to protsction

by their own governments.
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FIXED INTZREST INVESTIEIT
1. Zcononic Poliecy and Transfer Capacity

External financial obligationa'ﬁuat ultimately be paid

for by exports of moods and services. The need Tor

cxports is ons whleh the country receiving capital should consider

when planzing not only its production, but slso its general sconomie
and Tinancisl policy.

Imynrted cavital must b2 put to a productive use. It
ghould bs a0 investsd as to stimulate directly or indireetly the
exports of thz country, unless that country can count, in any erse,
on o balance of parments adegu2tis to cover the service of suecn
cnaitwl.. The oalance of payments position may bé ilmproved citaer
dircetly »r indirectly: by increasing exports or by Aininisaing the
dependence on imports. Investments resulting in a genuine reductlien

of en3ts f£re likely to neke available the forelgn execlanie reoiired

o

for thelr gceyvice.

The transfer capacity »f a capitel-importing eountry S0eB
not deoend only on its trade with the capitrl-exporting eountrices,
: : e st . - T A L
but =lasn on its and their trade wit. the rest ol tas world. An:

check to multilateral trade is likely to. refuce the transier espe~

city of ceoiirl-importing countrics and econsecuently the redturm on
foreign 1 v-stments wilch thus decline in velus whlle n=w investmets
arece@.  Tho succzsgs of interustioual invesiment Az oends

on neasiree of internztional -conomic policy and tne nerotintion

of arpsenants teniing tn restors a vorld-wlde multilats ral trading
L

systsn, so to open “treansfer ro tes" fron febtor to eredito:
countriag tiirough talra coulitricg.
o

Unlegs ezpltal-exporting countiles pursuc A financli=l

rnd eomaerelinl polley that facilitatss tae nganulsition by cunlital-

imnortins countries of Toreipn exech=anje turouga axporte of 3oocs

of Urtions, The Network of World Trrde, 1942.11.4.55
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' “end gervices, foreign investment can only result in complicetions
and evintuelly in loss for the investors. The position of Aebtor
atatéa may be rendered difficult, not only by high tariffs and
guantitative trede restrictions, out nlso by government subsidies
or r-strictive marketing anreements.

_ Participation of crpital-exporting and other countriss in
the Internstionzal Monetary Fund ~nd the International Bank for
Recons:ruct.on and Development ~nd intergovernmental credlit trans-
sctions, if properly conducted, should ex.reise 2 beneficinl
influence on private foreign investment by minimizing exchange
flucta~tions and transfer difficultics. Oﬁ the other hand, private
capital movements may be impeded by trensfer prioritlcs in favour
of the service of public loans ~nd cerecits granted by governments
and internstional institutions. It is most desirable that jovern-
ments in dofsult shouald repularize their position towards forelion
bondholdsrs s soon =8 possible.

2., Debtor a2nd Creditor Reletions

The terms on which a country will be able to obt~in foreign
capital will depend on the opinion of forcicn 1luvestors regarding
the futur:c of its intcernal development ~nd gxtzernal trnade ~néd on
its pnst rccord of promptncss ané good faith invfalfillinn its
financiasl commitments. Excessive borrowing ean only lead to disns-
ter. Default blemishes financinl reputation for many yonrs and
default by one borrower may somectimes rcdound to the discredit of
other borrowers. 1t will thus be in the intcrest of copitol-imnort-
ing countrics to adspt their public ~nd private recourse to forelign
capitnl to thelir eapneity to scrvice it. Non-industrirlized coun-
tries, espeeislly, willl need to trke into nccount the variations
to waich their brlence of trnde is subject owing to the particulnrly
wide flucturtions thnt charncterize the demnnéd for the raw nnter-
inls or the yleld of the crops which they export.

It nhes been s~id esrlier that cr~pital-exporting countries,
on the other hand, may jeopardize their own interest by failing
to realize thaet earnings on and repayment of forelgn investmentis
can only be made available through the import of goods or services.

Before sranting loans, lenders should be satisfied th=t
the oorrovers will use the funds productively and will be able to

meet thei- oblimations on account of interest and amortization
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snd services, foreisn investment can only result in complicetions
and eventuslly in loss for the lnvestors. The position of Zebtor
atatés may be rendered difficult, not only by hich tapiffs 2nd
guantitative trede restrictions, out nlso by government subsidies
or r-strictive marketing arnreementse.

Participation of crpital-exporting and other countries in
the Internstional Monetary Puné ~nd the International Banlk for
Recons:ruct.on and Development and intergovernmental credit trans-
écti)ns, if properly conducted, should ex-reise 2 beneficinl
influence on private forelgn investment by minimizing exchange
fluctintions and transfer difficultics. Oﬁ the other hand, private
capital movements may be impeded by transfer prioritics in favour
of the service of public lonns nnd eredits granted by governments
and internstional institutions. It is most desirable that jovern-
ments in d.frult should regularize thelir position towrards forcifn
bondholdsrs s soon =8 possible.

o, Debtor and Creditor Relstions

The terms on which =» eowntry will be able to obtwin foreign
cepltal will depend on the opinion of forclirin investors regarding
the future of 1its internal development ~nd external trade ~nd on
its pnst record of prompiness ané good faith 1n‘f11fillin5 its
financial commitmecnts. Excessive borrowing ean only lead to flsas-
ter. Default blemishes finmncinl reputation for many yonrs and
default by one borrower may gometimes redound to the dlscredit of
other borrowers. 1t will thus be 1in the int.rsst of empitnl-immort-
ing countrics to adapt thelr public ~nd private recourse to foreliggn
capitnl to their eapnelty to s-.rvice it. lNon-industrinlized coun-
tries, especislly, will need to trke into nccount the varintions
to waich their brlrnce of trnde is subject owing to the particul~rly
wide flucturtions th~t charncterize the demand for the raw nater-
inls o~ the yield of the crops which they export.

It hes been s~id enrlier that erpital-exporting couantries,
on the other hand, may Jeopardize their own interest by falling
to realize thet earnings on and repayment of forelgn investments
can only be made available through the import of goods or services.

Before sranting loans, lendsrs shouald be satisfied thot
the vorrowers will use the funds productively and will be able to

meet thei- oblimations on account of interest and amortization
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without osrejudice to other crecitors or hardshin to themselves.

IT a temporary shortage of Toreign exchange makes it
difficult to service a debt, credltors may suffer less by adonting
& co-operative rather than a rigid legal attitude when the debtor
in good faith gesks a compromise. A realistic arrangement based on
actual transfer capacity is preferable to a default. It would, in
our opinion, Dbe cdesirable for loan contracts to provide for an
apgreed procecure to realize and enforce, when necessary, such
temporary acdjustments of debt service, ihile thus recognising
the specisl risks to each party that arise from trade fluctustions,
it 1s importent that loan contracts should be sufficiently unecguiv-
ocal and complete in their provisions to assure punctusl performance
in good faith under all conditions, without litigstion or other
friction.

In this counection, we would draw attention to the re-
commendations, made ghortly before the war by a committee of the
League of lMations, on the drafting of international loan contracts.t

S« Eguity versuseFixed Interest Finaneing

Equity financing and direet investment do not involve the
same risgk of causing a strain on the balance of payments of a
capital-receiving country as bonded debt.

The service of a loan constitutes a fixed monetary obliga-
tion which must be met irrespective of the state of trade or the
level of prices. When prices fall and exports shrink, the sgervice
of foreign debt may absorb so large a proportion of the reduced
proceecs of external trade that the cepltal-importing country is
unable to purchase the foreign goods and services which are essen-
tial to its economic existence. The country may thus be forced to
default.,

On the other hand, when money has been obtained in the
Torm of eociity capital it is protable that during periods of falling
prices and shrinking exports the transfer problem will be nitigated,
since sm2ller profits are likely to be earned in such periods.
Countries in need of foreign capital may therefore find an aGvantage

1
Leazue of Nations, 3eport of the Committee for the Stuiy of

Internation=l Loan Contracts, Geneva, 1959, Il.A.10.
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in encours “ng eculty finaiicing, or direct investment in onrefer-
ence to long-tern borrowingi. This may be done through fiscal or
adminlstrative measures which facilitate the development of dorpo-

nte oDueinesgs =nd assure pirotection to shareholders and persons
willing to mrke éirect investments. Eouity financing and direct
investment may ~lso be promoted by the regulations applied to
capltal issues #nd eapital imports.

There are, however, fields of endeavour the risks of vhich

Toreign capit-lists will not assume as entrepreneurg or shareholders.
Private luvestors, forelign or domestic, may be debarred from par-
ticipating in some publiec enternrises., Iioreover, certain entre-
preneurs in order to preserve control over their business, may
prefer to finence thelr venture through borrowing. It is therefore
unlikely tihat any country will be able to satisfy all 1ts needs

foirr foreizn capital without resort to borrowing. Preference shores
with linited voting rights may sorietimes offer a middle eourse

between eouity financing and loan financing.
CHAPTZIR ¥V

EQUITY alld DISECT INVESTHSI!T

1. Tha2 Admission of Foreigners and the Utilization of Foreign
Baoital

e

The volume and form of foreicn investment in any country
wlll be influenced by the rules and practices governing the ad-
miscion of foreigners, whether as visitors or immigrants. Impoirt
of capltal may be of little value and may indeed only lead to weste
if skilled labour or exnerienced entrepreneurs are not availadle,
In the past some countries have imported too much capital
relatively to the inflow of skilled labour. Health and social
conditions in some countries heve been unattractive to hiphly
skilled foreign labour. But in other cases there have been an un-

willinziess to admit foreigners and a reluctance to ses them recelve

-8 ~reatly in excess of tiose pald to domestie workers. Yet, th:
immort of foreipgn skills may prove cheaper in the long rum than th-
1roort of foreign capital; in some ceses it may be essentiale

Sone countriess reocuiring forelgn erpital are sufferinag
from populat. n pressure and would view any large-scale lmmlyro-

tion with anxiety. Put the risk of large-scale immipration
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into such cou tries is negligible. If they suffer from r#n excess
of popul-tion =n¢ a scarcity of capital, weges must inevitably be
low. Thae prospects to the immigrant, except perhaps tae highly
skilled, are therefore relatively urattractive. If skilled labour-
ere or tec.nicisns are atiracted 2t 211, they are likely not to
remein in th: country but eventually to return home vhere living
condit .ons are better. These countries will fherefore benefit by
adopting, if only for a transition period, a liberal policy on tae
admission of foreigners.

Countries walch oving to a searcity of lacour offer 2 real
attraction to the i misrant mey desire so to regulate the adnission
of foreigners as to receive the trpe of person most sulted to thelr
economic conéitions and social atmosphere anc to prevent tis entry
of national rro ps which they are unable to assimllate, The rapid-
ity wita which their economic advaice ean be achleved with the =1id
of foreign capnital may be larmely Aeternined by their willingness
to ad1lt immi;rents and their success 1in creating conditions wiilch
411 s=ttract the mist desirable. Alth-u h sonme res.lative control
of adiission 1s no doubt necessary, o nesative pollicy of passing
the imaigrent through a sieve of formallities may not producaz such
beneficinl or such rapid results as a construetive policy of attract-
ing the Dest.

whether thore is s surplus or 2~ lack of population, coun-
tries in reec of foreign ca ital +11l serve thelr owm best interests
by allowin . those responsible foir the prdviaion of that capital
ready access "nd every fnellity for the successful conduct of their
affairs.

The control over the admission, stsy am departure of
foreizners should be as considerate, as expecltlous, and as in-
expensive as poseible. Specisl entry and departure facilitiss and
tax exernt.ons shoulé be grented to travellers staylng in a gountry
for a ghort time, such as business visitors, tourists or st17ents.
I.deed, personsl contacts between foreisn and local vusinessmern,
tourist travel znd nowledge of the country by foreigners sare all
factors viich in various weys tend both toe Toster foreipn invesi=

ment Anc promote tiade.
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2. Treatment of Forelgners

Countries which desire to attraet foreign eapital and
gkill must meke it clear that they will conform with the recognized
prineiples of international comity in dealing with forelgners. For-
eigners are entitled to the same inviolsbility of their person and
property and to the same non-political rights as nationals. On
the oth-r hand they should not enjoy or geek any right or privilege
not granted to nationals. The fundamental principle on walch the
civil status of forelgners sho.ld be based is that they should have
the same non-political ri hts as nat.onals and equality of treat-
ment, If the treatment of foreigners falls below the standards
accepted under international law, the import of foreign ecapital
and enterprise will naturally be impeded.

Ecurlity of treatment should be effective. It should be
applied in good faithe It should not be undermined by apparently
general laws wi:ich in fact apply only to foreigners. lor ghould
the administration enforce the law of the land with greatsr rigour
in the case of foreigners thon of nationals,

To the extent that forelgn enterprise &s to be fostered,.
1t is advisable that forelgners shoild be recognized as having the
game richt and caperclty as nationals to enter into contracts on
their own benelf or for the account of s2nother, to purchase, lease,
innerit, nold, use, transfer and convey personal and - perhaps
subject to certain restrictions - real property, and to appear
ag plaintiff or defencant before the domestic courts.

Though the basic rule should be to grant the same property
rights to foreigners as to nationnals, it is generally held that
deviations from this rule sre admissible 2as regards certain kinds
of property for reasons of national security and public order,
hese restrictions sho :1d@ obviously be applied with circumspection
and shoull not be used to protect special private interests. At
the same time, circumgtances may arise vhen it may be desired to
obtain foreign assistence in undertakings that it is felt pru'ent
to keep uncer direct national control. In these csses the govern-
ment sho1ld permit lenses ~nd concesslons, manng@ement sontracts
and other spceinl arrangements.

Any discriminatory tax mesasure against foreigners will
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render the country less attractive to foreign investment. There
should be effective ecuality in the tax treatment of all taxpayers,
whether foreign or domestic, and discriminatory, extra-territorial
2nd douaole texstion of foreigners should be avoided.

Foreigners should have access to domestic courts as
plaintiff or defendant under the same conditions as nationﬁls,
without any specizl requirements as regerds legal representation,
procedure =nd security for costs (eautio judieatum solvi)s The
rules of service and pleading should enanle them effectively to
enter an nppesrsnce ~nd argue their cnase.

Bilateral or plurilateral trenties of friendship, commerce,
navigation and establishment, and tax treaties should redound to
the secur.ty and advantage of all public and private interests
concerned in the relations between capital-importing =nd enpitnl-
exporting countries. Ne otiations on such matters 2nd the growth
in unifornity of international practice would be ~2ided by the use
of the 1odel conventions thot hove been prepared by the Economic
and Fiscal Committees of the Lespue.l

3. Nationalizntion =2nd Expropriation

Nothing is more likely to render the foreign investor
reluctant to venture his ca-ital than apprehension that a govern-
ment may contemplate expropriating private property or enterprise
or forcing foreigners to transfer their assets or their business
to nationels. In such ceses, 1t 1s essential that the owners
should not be dispossessed before payment of an appropriate com-
pensation in freely transferable currency and that the expropris-
tion or nationalization should be conducted with due legrnl form-lity.

The laws de~nling with exproprintion or n=tionnlizntion
should define its purposes ~nd conditions. The principles on which
the compens~tion will be assessed and payment made should be clerrly
stated in the lew itself. Creater security to t@e owner will be
agsured if the actual assessment is made by a board of independent
referees. Judicial appeal against any aéministrative act concern-

ing expropristion or naturalization should be allowed.

1. See International Conference on the Treatment of Forelgners,
Preparatory Documentsg, 1929. II.5, ~nd lodel Bilateral Con-
ventions for the Prevention of International Double Taxation
"nd Fiscal svasion, 1945.1l.A.8
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4, 3totus of Toreipn Firms

Foreisners con contritute fully to the econonie life of
a cowitry by “ireet business investnents only if they are entitled
to cairy ou tr de ond business on the sanie besis a8 nationalse.

This woulé imply freedon for foreirners to pursue 1ln s ne concitions
r8 for urtionals the ecomnercial, financial, agricultural and nining
setivities viiicl ere open to then.

To achieve ecuslity of trestment, forelin firms shoild De
allove”, in srineiple, to establish brancihes in a country yovidad
thet they submit to the sane fornmlities as nationals witl regerd
to recristration, nublicity; bookkee in;. ané other vnrovisions of
the mercaitile, industrial, socirl, sanitary and other laws =i
codes.

In prineciple, it is undesireble that the 1lows of =~y
country gront foreipn firms specinl privileges or subject then to

special restrictions. Tie best protection for 2 country agninst

~eonfliets 'ith foreirn concerns in its territory 1s adequate

ceneral lavs ond an efficlent n~dninistration whieh assures the
observance by £11 fimms, larce or sn~ll, foreign or dorestie, of
the standerds required in the common interest.

The technical and other requirenents that 1t nay be cdesir-
able to 2 1y to certsin tyres of enternrise in orcer to protect
employees, consumers, clients, cireditors ané the public in peneral,
to orevent unfair comnetition, to naintailn production snd mariet-
ing standsrés »nc to avoid waste sho:l¢ be inspired by the require-
ment of sound business nractice and public welfare, not by narrow
nationslism or the nrotection of vested interesto.

It is cesirable for the protection of domestic ®Brecditors
and the public revenue thnt branches of foreipn flirms should main-
tain complete n~cecounts and records showing thelir transactions with
the rest of the enternrise abroad in the seme form ns is acopted
for transrctions with senarate firms. It would also be generslly
appropricte for & foreign enternrise to be renresented in a contry
~here it lins a branch by a resident nanager with suffleiently wice
povers to ecarry on current business without continual reference back

to the head office abroad,
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Sone eompanies may find it advantageous to earry on their
activities in a Toreirn country by means of a subsifiary eonvany
rather than a branch. Governments would be well advised in sueh
cases aot only to allow but to facilitate the formation of sub-
cldiary coipenies by mesns of up-to-cdate corporate and tax legis-
lation. Suvsiciery ocoupanies are likely to integrate thenselves
more intinately and more rapnidly than branches in the econonie
structure of the sountry.

The legal status of a subsifinry as a separate entity
from its foreipn parent shoulcd be fully recocnized in all busi-
ness, judiclial and tax natters, subject, of course, ﬁo any legal =
remedy vaiich nay be avallable to ereditors and fiseal authorities
in case of illecitimate transactions.

Canitol-exporting countries may facilitate direct 28 well
ag eoulty investment abroad by renoving any provisions in their
legislation that may unduly restrioct the freedom of banks, insur-
ance companies, etc. to organize branches or subsgidiaries abiroad

and to aco.lre interests in foreign concerns.

5. ZEnnloyment of Foreigners

Willingness to invest in any foreign country ie likely to
be larcely influenced ~lso by the extent to which foreign tech-
nileclens and executives can be employed in both foreign-controlled
and Comestic concerns. Investment from abroad will be proioted if
forel ners have access to professions and salaried employments in
the sane conditions as nationals, excent in tue case of publie ~néd
geni-pablie funectionss

The employment of foreipgn executives and professional nen
is likely to afford to econonlcally less advanced countries benefits
similar to tiose derived from the employnent of skilled foreipn rork—
men on intricate machinery with vhich loecal labour is not yet
faniliar. 1In both cnses a ghkill is imported, the one to deal with
the n~ehiinery of ndnlnlatratibn, the other with the maciinery of
procuctions In both cases those skills will not only help to assure
the nost profitable use of the capital inmported, but will gracdually

be assinilated by the community in vhich they a~re exercised.
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It sio1ld be uncerstood thet foreign tecinicians znd professional
men heve a noral oblipation to train nationals so that they may
succeed them vwhen their capacities are adequate.

Linitations on the carrying on of professional activity
by forelrners ney also restrict forelgn investnent. Foreipn
enteryrises o1.¢ investors are likely to requife professional
advice ~né sscistance with nationals of the country may not be

able to give to the satisfaction of the parties concerned.
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The legislation of a number of countries prohibits
any firm from employing more than a certain percentage of
foreigners or paying to forelgn employees more than a
given percentage of the payroll or recouires the progressive
replacement of foreigners by nationals, Such provisions may
sometimes overrcach their purpose and limit not only the
employment of foreignors, but also tho supply of foreign
capital and may rotard technical advancemont. Tho prospoct
of almost all foreign employoos boing roplaced by nationals
may give rise to tho samo apprchonsions as oxpropriations
on the part of foreign ontropronours.

6. Employmont of nationnls

As a goneral rule, forolgn onterprises would be well
advised to omploy mationnls of tho country in vhich they
operate to the fullest possiblc extont and to sec that thoseo
omployed gain accoss to rcsponsiblo positions,

Whon ability and trustworthiness are eocunl, it will
often be less cxpensive to omploy loenl oxecutives, tech-
nicians and workors, Indeed, salarics and wages pnid to
nationals necd not includo the crypatriation indemnity which
is domanded in the ensc of persons nccepting employment out-
side thoir om country. Morcover, the cmployment of nationnls
should contributc to good rolntions with domestic ~uthorities,
the public nnd labour,

When foreign compnnics fail to gront opportunities of
omployment to domestic cxecutives or professionsl mon or to
domestic labour, thoy thomsclves infringe upon the principle
of oquality of opportunity.

7. Labour Conditions ’

Bouality of troutment should apply to labour. It is
a function of government to protect all interests from
oxploitation and unfair treatment, irrespective of occupation
or fortunc,

The foreign investor will naturally cxpect the labour
ocmployed in concerns operated or financed by him to be neithor

more nor loss privileged under the law or its ndministration
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than vhon cmployed by domestic concorns, Foreign eanpital
will tond to rocoil from a country in which thore is &
tendeney for labour orployod by foreign firms to donand
wages out of line with tho earnings of othor workers and
tho gencral prico structure. On the other hand, when
labour logisl-tion is defcective, forolgn intorcsts may
regard the country as socially unsafe and oconomically
unattragtive, Morcover, a country with an unreasonnbly
low wagc level may find other countrice unwilling to admit
its crports or finnnce 1ts oconomic development,

As national income incroases with oconomic dcovolop-
mont, wages will naturally tend to rise, An increase in
wages that roflocts increased efficloncy nmong domestic
1abour would not harm the country's competitive capacity
in world markots or its attractivencss to foroign investors.

Spceinl difficnltics may arisc becauso cntcrpriscs
using modern tochniguc offer wages nnd living conditions
higher than those current in the couvntry. Such difficultics
eannot bo overconc by labour policy but requiro for their
solution an ovorall policy cepnble of bringing about an
improvod cconomic balance,

8, Corpany and Partnorship laws

The lows on companics and partnerships are naturally
of the groatcst irportance to the forolign investor, Thoseo
laws dotormine the conditions undor which foroign enter—
priscs may function, orgonizo subsidiarics and asscciate
thomsolves with loeal interests. Thoy also affect tho
caprcity of domcstic concerns to obtain funds nbroad through
banking and private credit and by noons of capital issucs,
These laws should nllow entreopreneurs nand investors
to sclect a forr of orgnnization aporopriate to their proposed
busincss. At tho sanc time they should afford protection
to the scveral intcrests of tho individual sharcholders or
partners, the othor persons doing business with the conceorn

and tho goncral public,
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Those objoctives can be achieved by laws which arc
clear, comprohonsive and up~to~dnte, Their observance
will be assured, not only by civil or penal sanctions, but
also by stipulctions regarding registration and publicity,
and, possibly, through licensing and supervision by an
appropriate authority.

The safegurrds required for the protection of the
various interests concerned vary according to —whether
the mombers of an association want their personal liability
to be limited or not and vhether the cavital is raised
privately or by public subscription., For this reason the
legislation: of each country should nllow at least the four
followving types of anssociation:

a) Ordinnry or goneral partnorships administored
Jeintly by 2ll the partners,in which cach member is personally
liable as partner to the full extent of his property for the
obligations of the partnorship.

b) Limited partnerships in which the 1inbility of
general or managing partncrs is unlimited whilo that of the
silent pertners is limitcd to their agreed share.

c) Private companios administored by a board of dircctors,
in vhich the 1inbility of cnch membor is limitod to his agroed
share, which he eannot transfor without the consont of thoe
other members or the company,

d) Joint stock, companics or corporations administered
by a board of dircctors under the supcrvision of an assembly
of sharcholders, in vhich the sharcholders, whosc liability
is normnlly limited to tho sharcs vhich thoy owm, are in
principle entitled to transfor their sharcs without the
consent of tho company.

Provisions reouiring that a cortain proportion of
nationals should participatc in any business association,
that a cortain proportion of tho cnpital should bo subscribed
or ovmod by nationnls, thot nationals should have a minirum
number of votcs in tho gonernal asscmblics or of seats on the
board of dircctors, that cortain officers should be residents
or nationnls, or that meetings sheuld be held at a given
place, are likely to checlt the influx of foroign capital,

Nevertholess, foreign investors have an obvious intercst

in nssociating with nntionals and in moking thoir business
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g part of the local econonic and social structure,

The requircnents of lognl publicity should be adapted
to the type of entity ccnecerrned. They should bo less exten~
sive in the case of partnerships and private companies than
in the case of joint stock companios,

Comparny and partnership documents and records should
render it possible to ascertain the identity of any porson
who has or has had a porticipation in the concern in any
capacity whatsoever, such as promotor, undervwriter, director,
partner, auditor or charcholder., Accoss by administrative
and judicinl outhorities to such informntion,whon needed,
is ossecntial for tho protoction of the participants in tho
vonture, privatc creditors and public reovonuo.

If n country dosircs to foster medium and large-scale
enterprise and to induce capnitalisgts to invest in shares
and equities, it may be well advised to entrust tho super-
vision of companics and partncrships to some spocial publice
authority.

The scope of the supervision will vary according to
the objoct,nature and sizc of the entity. It showld not in-
volve intorforence with tho current and regular conduct of
business,

Foreign invostors may visli, on ccertain oceasions, fo
invest or held funds not in commonies or partmerships, but
in trusts, the institution of Anglo-Saxon law under which
titlo to property is vestod in a "trustoe", who holds and
administors it in the intorost of a "boneficiary", and which
has been adopted by some countrics of Latin America under
the name of "fidoicomiso", Capital-importing countries
might recognize such institutions in their laws, rogulate
their legal oxistence and determine thedir tax status,

9. Holding of Real Property

Conditions governing real property are important to
tho inflow of foreign capital and the establishment of

foreign onterpriscs. The willingness of foroigners to acquire
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real property ond lend on its socurity will be increased by
moosures tending to stabilize and guarantoc their rights.
Montion has boen mede obove (page ) of tho guarantocs that
must accompany any rosort to cxpropriation.

Quite apart from thot question, the smooth conduct of
business involving reol ostoto depends on the extont to which
tho laws and practices govorning rcal property protect the
owner agninst tresposs and permit hin to convey, loase and
nertgage his property without unduly cumbersome formalities.

It is desirablo that persons lholding a right in real
property should be able tc socurc from the compotent
registration nuthoritiocs n cleoar titlc and cvidence of the
validity of the transfors of the property involvod, its
naturc and boundnrics, as well as the nortgngos, liens,
charges and encumbrances,

Difficulties nay be occosicned by thoe absence or in-
adequacy of land rogisters, ZEven in partially devoloped
countrics a rogister system ghould function and be extonded
as the aroa brought within the ambit of a modern oconony
sproads. Such rogistors should contain a physical description
of ccch lot, bascd on up~to~dato land surveys, together with
a rocord of its lognl owmership, Fron a fiseal point of viow,
an exact knovledge of roal property holdings and values is
necossary for a sound rcal preporty tax system and is also
significant in connoction vith othor taxos.

Both excossive concontration and excessive subdivision
of land owvmership may turn foreign investnent away from a
country. owing to the obstacles thoy put in the way of
econoriic advanconent and the socisl unrest thoy may couse.
10, Dovelopnent of Naturnl Reosources

Foroign capital has played a large part in promoting
primry industries in undeveloped aroas. 4 coumntry can
influence the development of thoso industries in its territory
and their coatribution to oconomic and social advancement

by the following mcans: legislation on geological prospccting
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and tho development and conscrvation of natural resources;
such ns' mining and forestry laws; terms of concessions;
regulation of tho transport; grading of primary products;
organization of rcscarch on the troatment, usc nnd markoting
of such products.

Tho policy that may te cnforced through those various
means and particularly concessions, vhile providing adegquate
facilitios and guarantees to attract,vhon desired,private
prospecting, operation, fin~ncing or tocchnical assistance,
ghould tsoke into account the permancnt interoste of the
country and assurc adcquate labour standards. Stcadinoss
of output, avoidance of wastoful processcs, fair and
progressive troatment of workers ~nd greatest possiblo
stability of cmployment arc cardinnl peoints in this conmoction,

I n the initial stnges of cconomic dovelopment,
exploitation and oxport of primary products mny prove to be
the only coursc to follow whilc labowr is unskilled. In most
ccsos further progress will depend on the dovelopment of
processing industrics and of nncill~ary industrics, notadbly
for local ncods, Governments nnd forelgn undortalings should
renlize that such an cvolution is desirable if a balanced
cconomy is to bo assured., If on the cxhaustion of the natural
rosourccs no new source of cmployment hos boen Aoveloped,
thero 18 a danger of social asitation agninst private onter-
prise on tho part of those throwm out of cmmloymont.

natural
Whon the exploitation of/resources crtails a consumption
of wealth, the stato would bo well ndvised to apply fiscal
receipts from such cxploitation to debt redemption and to
capital expenditurc that promotes economiec development.,
11, Pyblic Utility Oonccssicng

Public utility concossions constitutes an important
fiold for foreign investment, The amount of capital roouired
by such cnterpriscs is large and a substantial part of tho
coguipment is often imported.

The terms of public utility concossions should be such

as to offer security tc the foreign concerns invelved and
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to assurc the protection of the public and labour as well
as of tho sharcholders ani bondholders,

Rates should bo fixed oecording to a forrmls floxidle
enough to maintain a fair rovenue for the capital invosted
in casc of changes in labour or other costs and thus avoiad
indircct coxpropriation. EHoldors of concessions and public
authoritios should be entitled to seck a rovision of rates
by agreoment or through arbitration. It may bo dcsirnble
tiat a superior public authority appoint a competent and
independent board composed of nen i th busincss and adminis--
trativo expoerionce to rogulate rntes

Perpotunl concossions nay prove in the long run to bo
noi ther wise nor respectel, since they arc npt to be regnrded
as irpinging on territ-rial scvereignty. Short and evon
ricdivn-tern concossinns involve tho nced for high and rapid
returnas, There is a risk that the operator will not mintain
the equipment in good condition and will fail to improve the
services in the final period of the concession. When drawing
up the terms of a ccncession, public authorities should take
pains, therefore, to assure that such mainterance and improve-
ment are conditions precedent to its contimiance and that
tho operator is fully compensated for all legitimate outlay.

12, Patents and Copyrichts

Industrial development by foreign investment inm any
country is likely to be affeccted by laws and practices
relating patcnts, copyrights and similar property. There
may be an unwillingness on the part of manufacturers to
establish plants in countrics with inadeccuate patent
protection.

A patent law should guarantee the inventor or his
assignces exclusive exploitation for a reasonable period of
years, mbjcct to registration and publication of the patont
and its effoctive uso at loast in cno of tho countries vhere
it is rogistcrod., Countrios sceking foreign capital and

tho introduction of nn up~-to-datc techniquc oxaminc their



-2
paetent logislation and subscribve to the various internaticnal
agrocments rolating to patents.

In countrics where compulsory licensing exists permits
should be issucd only to persons ovidencing their technieanl
and financial compctoncc and should bear a fair royalty fixed
by agreemcent or arbitration.

Trademrks, trade names, modcls and dosigns should also
bc rogulated to maintain rulcs of fair compctition and public

protection, which are conditions of sound investment.
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CHAPTER VI
PUBLIC FINANCE AiD TAXATION

1. Fiscal Policy and Forel gn Investment.

The covernnent's capacity to cover current expenditure
by currcnt receints is of utmost significance to foreizgn
investors and nrivate business in gcneral, Likewise, an or-
derly borrowing policy is requircd as regards the fineancing
of canital exvenditure. It is a matter of nrimary concern
for nll that a country nursue a programme of nublic expen-
diture which harmonizes with its needs and possibilitics and
thnt it estrhllish and mrintain ~n ndequate tax system.
A deficit, however, if only temporary, is not in itself
a symmtom of unsound public finonce nor indicative that in-
vestrnent may be unwise., Such deficits may indecl nromote eco-
nomic stability. It is not advisable to strain a nation's
cconcny 80 as to achieve nn unconditionnl budzzetary equili-
briun ench year, whether the times nre zood or bad, But it
is essentinl tunt dceficits of bad years should be compensated
by thegumluses of frvourablc yenrs., Chronic deficits, on thae
other hnnd, which lend to inflation and direct or indiirect debt
renudintion undermine confidence and threnten husiness stability.
The zeneral trend in fiserl nolicy, nas countrics advence
townrus a develonod ~nd diversified economy, is incvitably
from customs uuties to inturnal tnxes, nnd from imdirect to
direct tnxation. The dircet taxes to be nreforred as major
sourccs of revemue arc those on »rivatc incomes and successions.
At the snme time, it is immortant, esnecinlly in countries
relatively poor in conital equipment, that taxation should be
so dovised as to have the leest mossible ndverse influence
on business venture, snvinzs sand investment, ~nd thnt the
transition towaris a modern tax system be smoothly effected
by prudent lezislntion nnd commetent administration. It is,
however, nlways urzent to remove obsclete, costly and arbitrory
forms of tnaxation anu to mnke tuc nrovisions of the tax laws

clenr and ersy Yo administer nnd to follow, Many countrics
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moy derive benefit from tue couification, co-ordination

and stabilizntion of toeir tax laws and nrocedure.

2. Taxation of Businuss and Investment.

Of nll tne trxes borne by budiness, true income taxes
benring on tne real net income are the lenst discouraging to
enterprise, provided their rates arc not unrensonnbly nigh.
Tnxes wnich nove to be paid without regnrd to earnings or |
become part of costs are inferior to income taxes in the pro-
motion of a ULrlancel Jdistribution of investment and of equality
of opnortunity. Tims lovics on business nlants according to
arbitrary factors, such as rantal value of the huilding and
number of emmloyecs may rrovent new weertakings, and taxes on
transactions mry incrense nrices. Wnile less adverse to cconomic
venture tirn fixud lusiness taxes, tnxes on .zross receints are
mmt to favour thie more intugrntol and mononolistic business
orgonizations. |

Taxantion of income should, hnwever, conform t~ its mme.
It suould bear nn effective net return by nrermitting the deduct-
ion of nll ex e¢nses and sharses incurred in carning the taxable
incme, togeticr with allownances for wasting and dininishing
asscsts, so ns to ncmit of the full recovery of the capital or,
rrefurnbly, tae effective rerlacement of the niant and equipment
in which such eanital was imwvcsteds In order to cnsure equality
of trentment botwecen entermrises with varinsble earainss and
thinse rith stalle nrofites anl th adjust tax hurdens to ccononmic
risks it may Le ndvisable, if tax rrtes are aizh, to ~llow the
corry-forwnrd of losscs and the avern ins of yenrly rrofits in
the commut~tion nf taxalle income. Tuc enrry-forwmrd of - losses
is of srecinl interest to new enternriscs which moy well start
with erroati ¢ varnings, Lovever sound tuey may Dba.

The immosition of relativdy heavier tnx turuen on divi-
dends thian on interest from loans is likely to immede entermrisc
ani uistort comany finsnces. Such discrinination often occurs
Leenuse, whilc intercst is tnxed only once in the name of the

creditor, the carninze of equity cr ital are taxed, a first
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time as cormornte profits and a sccond time as sharcholdor
incone uron -listritution. Wacre nossitle, it may be mrcferall e
thrt tie taxation of @ manics should nrocced on tie hasis
thnt n comnany is but an cconomic instrument throuzh which
inliviiuals are acting, and that any tax on a commany is in
fact a tax on its shareiolders.

A tax on emital mins has little or no place in the
fiscnl system of a cap ital-poor country. Succession duties,
aowever, in so far as they mke it casier to maintain relati-
vely modernte income tax rates, may facilitate the finoncing
of public exncndliture with less uctrimental cffect on tusincss

activities.

3. Speeinl Exermptionse

Sor countrics may find nn advantace in o fering special
tax coniitions to forcign imvestors. Exemtions are often /ran—
tod on forcim loans and new imvestmontse Corsidcrations of
cquity snl reverue mey, however, make it unicsirable to cxtend
thosc mrivile «us more than is essentinle Such favours should be
tnsel on & spocinl nationnl interest, and should not nlace fo-
rd-m enternrises in a preferrcd nosition vis—a-vis trcir domocs—-
tic camentitors. Tocy may, tucreforc, he justifial in the case
of enternrises of a tyme waiich emnot be financed or onernted
Ly mtionnls, owin: to the cenital or the technique they regagre.

Excrmtions for nuw investnaits arisin: from donestic or
forcim initintive my tnke the form of reductions in taxes or
renl pronerty, imlustrinl nlants, new construction, cormorations,
canitrl issues, immorts or purdiascs of cquirnent and raw rmteo-
rinls, Tacy my ~lso consist of snecial leductions from taxalle
ineome in the fora of acceleratol rntes of .ienrccintion allommnces,
writo-off of initinl cmitnal owt lay ond tac like.

Carc shoull nlunys Le token thnt such focilitics aro
gufficiont to linve a nositive lemnomic result; othervise they
arc mere wste of rublic monies. Privilces of this mturc arc
only justifinble when jranted to intustrics the development of

wiich: is of enuine netionnl interest and the maintennnce of
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Such intornntional o recments should snforunrd the
thxing rigats of the country where the taxablce inceme is nro-
ducad, The oxrsnsion of it crmationnl Lit crcourse requircs
that cntornriscs be subjoct to ineome and similar texos on

business income only in the court ry whore thoy maintain a
permanent ostall ishments The taxable rrofits of that ostablish-
mont should be eormuted s if it werc an indenendent nntional
enternrise distinet fronm the foreian firm to which it belonzs,
Profits fron maritime and nir tronsnort should Ye taxod nnly
in the country of the cormnny oporating the shins of nirernftl,
Rosistration dutics nanld nthor taxes on' tho cspital or assets
of foreign companies ghould in no case be based on their total
capital or assets, but only on the capital and assets used or
held in the country.

It is notable tunt treaties of this kind merely remove
penalties on foreign investment and tend to place it on the
same apparent tax basis as domestic investment in the capital~
exporting country. A positive tax incentive to fordgn imvest-
ment ean rosult from g menents providing that whon one country
exempts income produccd in its torritory, the otucr country will
grant a corresponding credit asainst its tax,

From a rovenuc standpoint, capital. cxporting countrics
will genorally be in a more favourable position to grant roliof
from int.rnational doublc taxation thnn cap itnl~import ing count—
rics. In the first place, the inturcsts owned nbroad by thd r
nationals anmd residents will usunlly represcnt a relntively smal-
ler part of the country's trxnble base than will, for capitnl-
poor countrics, thu intcrests ownud by foruigners. In the sccond
plrce, tax rates in ernital-rich countrics, whorc public coxpen-
diturc is larg:, arc in most cnsos substantinlly uighor than in
capital-poor cmuntrics,

1. !oo !ham of Haum. l'iaoal Gomtttoe. rts to tho
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which, oncc they arc fully establishod, will not require tariff
protcetion or drect nublicbounties, Fiscol cxemntinns should
nover cnconura-;c mononolistic tendencies,

The formation of savings and their investment in active
business may be cncouraged, cspecinlly in less deveoloned couns
trics, Ly a policy of exempting from income tax, nossibly
vitain cortain limits, that part of income that is offectivdy
invested in plont or equinment,

4, Internntionnl Trx Relntions,

The .-rnvest fiscnl obstacles to canital movements and
the cvstnoblishment of enternrises abroad are coused by discrimi-
natory, extra~territorial ond double taxation of forei~ners.
Wita current toax rates on incorics anl successions, intcrnational
Jdouble taxation alone mny not infrequently rrove an absnlute
deterrent to the venture of ennital abroadl., Discrimimntory and
extra~toerritorinl taxation on tac part of canital-irmorting eoun—
trics may not only azravate such dancor dbut in addi tion diminish
public revemce

The cxisting high rates of taxation borne by earital in
many industrialized countries necessarily tend tn check enters
rrisc, An invostor will rrefer safety to nrofit if tue nrofit
accrucs not to him ut to the state. Forcign investment is as
a rulc consideral to carry .;reater risks than investment at
come, Consequently, hiizh rates of taxation arc a rarked doterrent
to forcisn venturcs.

Foreim investment nmay bLe enrmletely storped by intornat-
jonal double taxation when rates are hi he Tac conclusion of
tax treatics, therefore, may nmrove A neccssary condition for
certain intornntionnl emmital trnnsactions. These trentics should
providc tont imvuestors nnd enternriscs do not pay a larger
amount of taxus if thicy invest abroad tarn if thoy confine them-
sclves to their own country or not morcthan the fordazn rate
if it is ki sher. Furtherrore, these trentics should ;;unrentce
incstors and entruproncurs agninst diseriminatory and extre-

territorial taxation alroad,



give impotus to the dovelopment of less advenced countriess "'f oy
If double taxation is to be fully nwoided, foreign taxecs
should be erodited ngninst thc amount of domestic taxes bnsed

on the seme ineamo. The rolicf, in order not to discriminate
ngrinst equity investment should amply not ondy to taxes pedd
W Ui Seapryoy pamsmlly in owh countrys bit alss $Ako iate
account the trxes paid by the cornporation on the income distrie
butod to sharcholders.

To yicld their full beneficinl results, tnx trertics
should deal with succession lutics on the semc nrincinle ns
incore tnxcs, The mattor of succossion duties is imlecd of great
concern for the private mivﬁml investor apl businessmhn,

Tax suthoritics in many countrics nre coafronted with
substancinl tax cvnsion. High taxes stimulntc the tnxpaycr's
dosire to cxeape or ro.uce his sbility nnl this tenloney is
accentuntod in certain countd cs by the derornlizing cancdient
of immosing higher rntcs so that thc t.x burden of the froululent

" individunl is earricd by thc nonest taxpayer, in addition to his

own,

The problems of tax evasion nave to be met by sound lo-
gislation, the imposition of tax rntcs wnich do not place too
high a nromium on dishoncsty anl effective nand imprrtial addnise
tration, At the semo time agrecnerts for tue rmtunl co-opcration
betieen tax administrations, such ns thoso drafted by the Fiscenl
Cormittec, arc uscful in nruventing ond detecting fiseal cwvasion
on an intormational scnle,



SUMMARY

The Committee feels that it may be useful to conclude
this rcpBrt by restating its main findings in an abridged

form,.

' 1, Gencral Considerations
For an economically developed country, private foreign
investment provides business opportunities, assists in the
expansion of exports snd imports and promotcs emnloyments
Those benefits are, noweven conditioned by the degree to

which countrics receiving forcign eapital are sapable of
meeting their external financinl obligationms, which in turn
depents not only upon their crpacity to cxport, but also on
the willingness of creditor countries to receive immorts

from other countrics under a system of multilateral trade and
ont he prevention by governmonts of unfair or restrictive
commercial practicess

For a country that receives foreign capital amd cnter-
prise, such an inflow of rosourccs and skills should enable
it to devolop its productive capacitysdiversify and stabilize
its economy, improve its genernl standamis of living and in-
crease its exports and imports,

While a revival of private forcign investment mny be fa-
cilitated by governmental credit oprntions, these operations
cannot be rogarded as n substitute for private forei n invest-
ment -in countries witi o systom of private enternrise,

The responsability for estall ishing and safcguaraing the
conditions conducive to private foreign investment "falls lar-
gely on govermmants., Under a system of private enterprise,
however, the success of nrivate forcdgn investment will also
depend on t he actions of the business commmity ns a whole
and particularly of thosc who invest abrond or obtnin ford gn
eapital, Above all; an atmosphere of sceurity and of mutual

respeet and understanding is necessary for such succosss
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2, .'Int.ernal oommona in Capital-Receiving: Countries.

A country's capacity to attract foreign eapital and
fulfill the external obligntions resulting from capital im=

borts depends on $he security and return on im estmnts which
private husinoss can cxpect witiin its frontiurs, the treabs:

ment offered to foreign cmpital and skills, the wmu 2

ad abilfty of domestic capital and labour to co-operate with

forvign cnterprise, the commercial and fiscal policy pursued
and export crq:ncnyaciﬁemﬂndmthammmoydw
foreign investors to remit their earnings to their own country
and repatrinte their cepital in due coursce

The general legislation of countrics dolh‘lulto attract
foreign crpital nnd enterprise should enable business to ope=
rate unimpoded by restrictions other than those roquired for
the safeguard of national scourity and integrity, the protec-
tion of inaividunl rights, the orderly development of the
nationnl econamy and the steady promotion of social welfare,

Thesc countrics have a specinl interest in scoing to it
that thcir logislation on banking and financial institutions,
commanies and martnersnips, real property, patents and copy=
rights, labour and taxation is $ochnicnlly adequate and meots
the demands of cconomic and socinl developmente :

Progressive labour legislation will be favoursble to
private forcign investmont provided increases in lnbour costs
do not excecd incronses in labour efficiencys Dufective labour
logisletion mny lead forcign cepital and enterorise to ‘ﬁgard.
a country as socinlly unsafe nnd economically unattractives
Both excessive concentration and cxcessive subdivision of land
ovmership are apt to turn fordgn investment away from a
country owing to the obstacles they vut in the way of cconomic
advancement and the social unrest thoy may causcs

Logislation on motural resources and concessions fcw- their
developrunt should take into account the permanent intercsts
of the country and assure ndequate lnbour standards. Primary

imustries should contribute to economic advancemont and
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sing and other industrics, Wien the uxploitation of natural
resources entails a consumption of wealth, it is desirable to
apply fiscal roceipts from sucn oxploitation to the redemption
of public debt and to crpital expenditure that promotcs eceno-
mic dovelopmante

The terms of public utility concessions should be such as
to offer security to the onmerating concerns and to assure the
protection of the national and forcign interests involved.
Service rates should be fixed according to a formula flexible
enough to maintain a fair revenue for the cepital invested in
case of chrnges in labour or othor costs and thus avoid indie
rect expropriation. Holacrs of concessions ard public autho-
ritics should be entitled to seuk ~ revision of rates by
angrecment or through arbitration,

Public finance should be so managed as to contribute to
economic stability, Chronic deficits which lend to inflation
and debt repudiation undermine confidence and mey chock ~nter-
prisc.

Taxation should be so deviscd as to have the least possible
adverse influcnce on business venture and investnent. Of all
the texes borne by business, truc income taxes benring on
effective net income are the least discournging to enterprise,
provided their ratcs arc not unrcasonably hizh, The imposition
of a relatively heavier tax burden on dividends than on inte-
rest is likcly to distort compnry finances and impede entor-
prise. A tax on capitel gains has no place in the fiscal sys—
tem of a capital-poor country,

It may be advantageous to offer special tax conditions
to new enterpriscs and investments, The usc ofl savings in
active business may bo encouraged by a policy of cxempting from
incomc'tnx, within certain 1im£ts, that part of taxable income
that is offectively invested in plent or equipment,
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3, Relations with Foreign Investors.
Legnlity, equity and good faith are of enrdinal importance

in the treatment of forecign investment, But any self-govern~
ing country is naturally concernod in prescrving its national
integrity and keeping public affairs free from forcign control
or interfercnce,

The fundamental principle on which the civil status of
foreigners should be based is that they should have the same
non-political rights os mntionals and equality of trcatment.
Corrunity of interests may be promotod by encouraging, though
not demanding, tho participation of domestic capital, skills
armd labour in foreizn onterprise. This will facilitate the
mtegrati& of fore;ign entornrise in the economic system of
a comtry nnd contribute to economic nnd tochnical advancement.

Forelgn enterprises should seek no illegnl favour from
public officials, abstain from any action thnt might be con-
sidered as an interference in the conduct of nationnl affairs,
refrain from inducing domestic intcrests to conclude contracts
wiica thoy know to be detrirental to the otier party or impos—
gsible to fulfill and comply in letter mnd in gpirit with the
domestic laws of the country in wich they do tusiness.

Forcign inwestors can expect to roceive fair treatment
assuring the security and remuneration of their imrogtmant
only if besides offering a dircct return it is a contribution
toffsléeonmnic dovelopment and social welfare of the country,
They should make an adequate use of the rcsources at their
disposal snd refrein from rcstrictive practices. As stated
above, conccrns engnged in primary production should endeavour
to promote processing and comnlementary industrics.

Foreign investors and entrepreneurs will be well advised
to encournge the early participation of domestic interests in
their busincss, to employ local cmployecs and workers and,
above all, to apply adequate standards of remuneration and
conditions of work and living,
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The governments of countrics desiring to foster imvest-
ment abroad cnan hasten the abandonment of restrictive policice
agninst their nationnls in o'cho:.' countries by conducting their
foreign relntions in a menner which dispels any fenr of imme-
rialism or disregnrd for the principle of juridical equality of
nntions, They should not intecrvene in favour of nationals
whosc conduct does not conform to internationally acceptable
standards, They should conduct their economic nolicy in &
manner which ennbles capital-receiving couhtries to pay their
external obligations by exports of zoods and services. They
should nrevent private irmkcrests from retarding the economic
dovelopment of other countries through restrictive practices

and dumping,

Y, Transfer Capncity.

Imorted eanital should be so invested as to stimlate
production and improve the balance of paymats of the recie
pient country., The success of intcrnational investment dencnds
on measures of internntional economic policy tending to rostore
a worldewide multilateral traling system so ns to onen "trans-
fer routcs" from@pital importing to.capitel cxnorting count-
rics throuzh third countries. Any check to multilateral trade
reduces the transfer capecity of debtor countries,

Unless canital-exporting countries pursue a financial and
conmercial policy that facilitates the ncquisition by capital-
importing countrics of foreign exchange through exports of
goods and services, foreign investment can only result in
difficulties and, eventually, in loss for the investors.

Before gronting a loan, lenders should be satisfied that
the borrowers all use it productively and will be able to
mect their obligations without prejudice to other creditors
or hnrdship to themsclves. If a temporary shortaze of foreien
exchange mokes it difficult to serwice n debt and the debtor
is of good faith, creditors mny suffer less throush a co-opera-
tive than a rigid attitude., A realisitc arrancement based on
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actual transfor copacity is preferable to a default,

Equity financing and direct investment do not involve the
same risk as bonded debt of causing a strain on the balance of
poyments of a capital immorting country when nrices f»ll sand
exnorts sarink, Countries in need of ford gn cmital may there-
fore find nn interest in encournging equity financing nnd
dircct investment. It is,however unlikely thnt mny country will
be able to satisfy all its needs for ford gn canital without
resort to fixed interest financing,

5e Trentment of Forcigers,

Imort of capital may be of little valuc if skilled labour
or exerienced entrepruncurs are not nvailable, The import of
foreign skills mny nrove chesper and more nroductive than t he
import of canital,

Whether therc is a surplus or lack of nonulation, countries
in nced of ford gn capital will serve their own best interest
by a constructive immigration pflicy and by attracting the
type of immisrants who, by their alilities or their capital
can give the greatest contribution to the country's develop-
ment, Toe control over the almission, stay and densrture of
foreigners should be as consiuernte, as expelitious and as
inexpensive as possible,

Countries that desire to attract foreizn capital ~nd
skills should of course conform with the recognized nrinciples
of intcrnational comity in dealing with foreigners and with
the fundlmental principle of oquality of non-~political rights
and equality of treatment in business and tax matters. Restrice
tions on the cployment of forcigners and provisions requiring
their progressive replacement in firms where they are emnloyed
by nationals may overrench their purpose and reduce the supply
of foreign canital,

It is unwise for enpital-importing countrics to subject
foreizners to discriminatory and oxtra~territorial taxocs, They
should refrain from applying any transfer or foreign exchanzo
tax on the remittance abrond of earninzs on foreign capital and
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on the repatrintion of such capitals They should moreover
negotinte with other countries trenties for the prevention
of international double taxations

Troaties of friendship, commerce, navigation and establish-
ment, and tax trentics will redound to the security and advan-
tage of all concerncd in the relations betwecn eanital-importing
and canital-exporting countries.

Ford gn investors will bo roluctant to venturc their
erpital in a country if they are appreiensive that its govorn-
ment may contemplate cxpropriating dircetly or indirectly
private property or forcing the transfor of forcign proporty
or enterprise to nationals, When measurcs of exnronriation or
nationalization are adonted they should provide for approprinte
compensation, in freely transferable currency, before the
owmer is dispossessed, Gronter security to the owner will be
assured if this compensation is fixed by a board of ihdependent
referoes.

The best protection for a country against conflicts with
foreizn interests in its territory is adequate general laws
and an efficient administration wnich nssurcs the observance
by all firms, large or smll, forcign or domestic, of the
standards required in the common interest. These laws and
thoir application should in no case be insnired by narrow natio-
palism or the protection of vested interests.

Foreign firms should be nllowed, to estnblish branches in
a emmtry provided thcy submit to the same formalities as domes—
tic firms. Govermmert s would be well advised not only to allow
but to facilitate tho formation of subsidiary companies by
foreign concerns by means of up~to-date cornorate and tax le—
gislation, Similarly, capital~cxrorting countries may facilitate
direct and ecquity investment abroad by nllowing greater free-
don for their enterprises to orzganize branches or subsidiaries

abroad and to acquire interests in forei.;n concerns,



