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which have a diregt bearing on the making of private foreign loans, will

be oconsidered in that eorder.

h“t _.....: 3
mmm um“ mm muwu _ m ““m
mu .mmmm“um m mwmm.. mnﬂ m
A e Em L 8
? il _f wumm i : i 1
1 “E me; i
m

um

mun__ ..&..m -m m
4 .r p

M,__mw..“mmmmm :w il ?% I m; m.m

wmﬂ. mmm“m. _ “mww &:.,m mrm m

® @




® ®

deomed vital to the defense of the United States, the conclusion may well
be reached that the restrictions imposed by the Johnson Act upen private
foreign loans are no louger appropriate or realistic.

From & conviction that the Johnson Act as an instrument of
reprisal against defsulting nations, however appropriate and justified
it may have been when enacted, should now be set aside in view of the
compelling historieal changes that have taken place, thought has been
given to the repeal of the Johnson Act and the substitution therefor of
other legislation which would simultanecusly:

1. Remove the present prohibitions against making loans
to defaulted fereign governments; and

2. Hstablish adequate safeguards to protect American
investors who, as a result of the repeal of the Johnson
Aot and the stimulus furniahed by the Recenstructiom

Bank, may be enmoouraged to ftake part in post war recon-

for setting up the proper protective devices for American
investors, it is useful to exanine the existing controls for the protection
of American investors in foreign securities which were established by
Congress in the Securities Aot of 1988,

(C) BSecurities Act of 1958, The provisions of this Act may be
congidered in conjunction with the Securitios Exchange Act of 1954 (estabe
lishing the Securities and Exchange Commission)s Togother they set wp
an elaborate machinery to prevent the dissemination of false and misleading
information regarding securities publicly offered and sold in interstate
commerce or through the mailss The Commission is authorized to compel a
full and fair disclosure to investors of the material facts with respect
to such securities. To this end registration statements are required te
be filed on forms approved by the Comnission and to contain specified
information including finanglial statements, exhibits and a form of the

prospectus proposed for use in selling the seocurities.

The key to the Commission's operational centrol is found in the
provisions relating to registration statements. Except for certain
exemptions no securities may be offered or sold to the public in interstate
conmerce or through the mails through issuers, underwriters, or dealers
unless there is in effect a registration covering the securities: The
Commission's primary power rests on the fact that it may refuse registra-
tion in cases where the information given is incouplete or misleading and
where such registration has already become effective it may suspend
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the prohibitions on be retained but & provise

would be added which would parmit the avoldance of those prohibitions

upen complisnce with specified terms and conditions. However, this nethod
of dealing with the problem has & mumber of shorteomings. To begin with,
it would not give any additionmel protection to purchesers of foreipn

or controlled by a country in default, mownmmmmh
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had failed to service their debts Norld War I. Conceivably

(0) Asswsiag that the funotion of sdudadstering the
Jelmson Aot would fall to the Seeurities and
Exchange Comtissiea, which {3 well suited for that work, it
would manifestly ba desirable to pernit it to operate within
the franework of the Securitles Aot with which it is fauiliar
and thus gain the full benefit of its exporience in handling
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Act there would be needless duplication and pessible
conlusione

On the assumption that the second of the above methods would
attain the desired objective more effectively and with less disturbance
to existing controls and procedures the remainder of this wemorandum will
be deveted to & conclse description of the proposed amendments to the
Securities Aot of 1983 and a btriel discussion of the purpese cach amend-
ment is intended to serve,

1. The meat of the proposéd amendment to the Securities Act of
1988 4is the change in the provisions dealing with the "taking effest of
registration stateseuts”™ with respect to foroign securities. Under
existing law on the 20th day after the filing of a reglstration state-
mert the registration beocones sutomatically effective unless the Commis~
sion has tsken affirmative steps prior to that time to indioate its
refusal to permdt such statexwnt %o becoms effective and has given notioce
for hearings at which its ruling could be contested: With respect to
domestic securities these provisions remain intact: With respest te
foreign seseurities the proposed amendment counteamplates a cumplete change
of approach,

A rogistration statement relating te a foreign sscurity does not
become autematiecally effective as a result of insction by the Commissien
for 20 days but requires affirmative action by the Commission to make it
effoctive. The proposed amendmont requires the Commission to file &
report on the cecurity and it is only after this report is filed and
published that the rezistration statement becomes effective. The
pertinent amendatory language reads az follows:

& » » the offective date of a registration statement relating
to & seocurity issued by a foreign person shall be the 40th

day after the filing thereof or the 10th day after the Come
mission has filed and published its report on such security
containing such comolusions of fact and other relevent material
as it deems nscessary to safeguard the public interest and
protect investors, whichever date is the later. This report
should contain the Commission's findings with respeet te the
matters dealt with in the registration statement and should
include particularly a consideration of

"{1) 7The balance of payments position of the country of
such foreiga person as affeoting the ability of such person
to meet Lhe provisions of the seourity with respect to repay-
mont, servicing, payment of dividends and the likej

"(2) The exchange control laws and the eoxehauge centrol
policies of Lle country of the loreign persen as affecting
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the likelihood of the foreign person's meeting the provisions
repayment, servieing, payment

8
3
!
:
i
:

*(3) The proposed use of the funds to be obtained from the
sale of the security as affecting the likelihood of the foreign
person's meeting the provisions of the security with respect
to repayment, servieing, payment of dividends and the like;

"(4) Whether the security is reasonably adapted to the
revenus produsing capacity of such foreign person;

"(6) Whether the seourity is reasonably adapted to the
financial structure of such foreign persom;

"(6) Whether the financing by the issue and sale of &
particular security is necessary or appropriate to the
eotnomic and efficient operation of the business of sush
foreign person or, where it is a government or political sub-
division, of its commerce and industry;

*"(7) Whether the fees, commissions, or other remumeration,
to wvhensoever paid, directly or indirectly, in conmectien
with the issue, sale or distribution of the security are
reasonable;

"(8) Whether the terms and conditions of the issue or
sale of the security are tal to the public interest
the interest of investors.”

eretion, it 4is obliged to meet specific miniummum which include,
in addition %o an analysis the matters dealt with in Schedule B
of the Securifies At of special consideration of the above emumerated

ymc.s.c.vmcmwmmn-mmno
Utilities lolding Companmy Acte

SCHEDULE B
y{l;hwmgﬂr—twnm'duum;

2) specific purposes in detail and the approximate amounts to be de-
voted to such purposes, so far as determinable, for which the security to
be offered is to supply funds, and if the funds are to be raised in part
from other sources, the amounts thereof and the sources thereof, shall be

3
(3) the amount of the funded debt and the estimated smount of the

debt outstanding and to be created by the security to be offered,
exoluding intergovernmental debt, and a brief deseription of the date,
mturity, character of such debt, rate of interest, charscter of amortisa-
tion provisions, and the seourity, if any, therefor. If substitutiomn of
any security is permissible, a statement of the conditions under which
such substitution is permitted, If substitution is permissible without
notice, 2 specific statement teo that effect)
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items. Although the foregeing items are almest self-explamatory, it may
be helpful to state, briefly, the functions they were intended to perform:

(1) and (2) deal with factors which, in the case of foreign |
persons other than govermments, are matters over which the |
issuer of the seourity has no controls, They deal with the bale |
ance of payments position, the exchange control laws and the
exchange control policies of the country of the issuer which
may affect the ability of the issuer to meet its ocontractual
obligations with respect teo repayment, servieing, payment of
dividends, etos, in a specified ourrency.

(4) whether or not the issuer or its predecessor has, within a period
filing of registration statement, defaulted

:
3
i
:

(5) the receipts, classified by source, and the expenditures, classified
by the Commission shall preserive for |
the latest fiseal year for which such informetion is awvailable and the |

two preceding fiscal years, year by year;
g;m-—.mm&umm;

i
3
:
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:

fmmediately be notified of such variation;
(10) all commissions paid or to be paid, directly or indirectly, by
the issuer te the underwriters in
be offered. Commissions shall include all cash, securities, contracts,
a4

fhere any such commission is paid, the amount
each underwriter shall be stated;

(11) the amount or estimated amounts, itemized in reasonable detall,
of expanses, other than the commissions specified in peragraph (10) of
this schedule, incurred er borme by or for the acoount of the issuer in
connection with the sale of the seourity to be offered or properly chargeable
thereto, ineluding legal, engineering, cartification, and other charges;
“(nlithmmd.ﬁlnnuldcmtmm paseed upen the legality

the igsue;

(13) a oopy of any agreement or agresnentsa made with any underwriter
governing the sale of the security within the United States; and

(14) an agreement of the issuer to furnish a copy of the opinien or
opinions of counsel in respeet to the legality of the issue, with a trans-
lation, where necessary, inte the English langusge. Such opinmion shall
sot out im full all laws, decrees, ordinances, or other acts of Govermment
under which the issue of such security has been authoriged, May 27, 1985,
o« 38, Title I, schedules A, B, 48 Stat. 88, 9s
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and others, which are in the naturs of factual conclusions, btut such
report no matter how adverse, does not have the effect of preventing the
registration statement from becoming effective. In other words if the
issuer has filed a true and accurate registration statement and the Come
mission has iled and published its report, the issuer nay thereafter
proceed with the marketing of the seourity regardless of whether the report
was favorable, neutral, or adverses

The advantages to be derived from requiring s responsible
goverumental agengy to make an independent impartial appraisal of the
signilicant factual data is too self-evident %o warrant eclaborats Justie
fication. Suffioe it to say that under the proposed amendment the United
States investor will net only have the protection of a truthful prespectus
but will have, in addition, the benefit of sn unbiased, expert analysis
of the informatien tted and an evaluation of certain ultimate facts

contractual obligations as a result of factors beyond its control such as
its ocountry's unfaverable balance of payments pesition, restrictive exchange
eontrols, ote.

reasonably foresee. If the issuer sudbmits a registration statement whioh

would seem to be true even though the statement were so long and so complex
and so highly technical that 1t would be fully understandable only to the
most highly trained technicisnss In such & oase the report of
sion would perform sn inwvaluadle servise.

the
In addition to the prineiple preposed mmendment, desoribed above,
there ere several other minor supplementary proposed changes in the

2, Under DEFINITIONS the additional term "foreign persem® ig
added. The propesed emendstory language reads:

"Ihe term 'foreign persen' shall include any persoen
acting for or on behalf of a foreiga person.”

In the preseat Securities Act ths word person is defined and the
word foreign is not defined, and, therefore, may be deemed to be used in
fits ordinary sense. The proposed amendment does not attempt to define
the word foreign but merely broadens the concept by including as a foreipgn
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sation or association acting for
a politieal subdivision thereof.”

person “any person acting for or
sinilar to the

person

foreign person® is a very
coverage of the Johnson Act becsuse
includes
In snother sense the covere
am«%}u.

to a government or a political subdivision but

Of oourse the use of the tern *
substantial broadening of the
is not limited
corporations, partnerships, etc.
even as "amended" would be narrower than that
of the Johnson Act in that the Securities Aot is limited te
of ferings, whereas the Johnson Act covered

individuals,

age of the Securities Act

UNLAWFUL REPRESENTATIONS

prohibits the use of the Commissiomn's report

representations concerning the contents of the registra-

i §

This anendnent is of a purely teshnical nature and is

intended to avo!ld nisrepresentations.
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Memorandum sent

to

Mr,

Brenner.
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