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Ootober 23, 1944
Nr. Arnold

Jean Lewis

You and Mr. Premner suggested that it might be helpful if an examine
ation were made of the legislative history of the Tariff Acts of 1921 and
1930 and of the Reciprocal Trade .greements Acts of 1934, 1937 and 1940
to determine whether Congress had discussed the question whether the
provisions of international agreements negotiated by the Pres
self-executing or whether legislative action was requi
effect,

red
The proponents of the Tariff ,cts gawe as one of the advantage
the measures that the President had authority to negotiate trade
ments with foreign countries and to reduce the tariff duties within certain
prescribed limits. The opponents to the measure did not devote any real
objection to the question of the delegation of power, but argued primarily
on the merite of a tariff requirement,

Although the discussions of the Reciprocal Trade igreements .cts
were generally in broad terms of the constitutionality, or unconstitu-
tionality, of the delegation of legislative powers to the President,
the opposition at times explicitly discussed the msurpation of the
prerogatives of the House. The proponents of the measure were not so
direct in their discussions, with the exception of the rether detailed
mg!;.mbyt.cmdnnngtbmmmm (see pages 20 to
25 herein).

Attached are various excerpts from the Congressional Records dis-
cussing the matters here under consideration. I have included primarily
the arguments opposing the delegation of authority so that you would have
before you some record of the type of opposition which may be directed
against the proposed Joint Hesolution.
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lmmum of the legislative history of the rwurmu
oflqamlgsom the Heciprocal Trade .igreements Act of 1934 and
extensions of 1937 and 40 indicate that both Houses of Congress have given
consideration to and recognized the authority of and the necessity for
the Executive to effect agreements with foreign nations concerning matters
which eould be considered under the Constitution &s being within the sole
and exclusive powers o!' the Congrese or reguiring confirmation,

.mm,wmmemormwmulmuu|

"There is, however, & provision in this bill under which
trade agreements may be made which will imwure both to our ad-
vantage and to the advantage of certain other nations, ;r:l-n'ﬂ.y
I hope, those whigh are largely indebted tv us, I rei .C
A OVLS LWL Wi ch L ..‘!.‘."4_.'_ e ri X :_h' AL JUUGE vl 1t '.'a.‘." s L LM W
auties .n oS -“l’-‘!".'-f' i .Lhe case ol lorelisn nations witl woom
he may negotliate trade agreements in return for our receiving tb

i ean conceive of : Wiich will have a more beneficial effect
wﬂnmﬁumtm:mﬁmdmmtmmmm-
clusion in this bill of Section 303 of Title 3 which makes of this
tariff a bargaining tariff » « # 4if, * » # not flexibility were
allowed in the administration of those duties which might be that
some countries would indtiate measures of retaliation and in such
eases, in ny judgnent, a maximum on tariff is of little avall, But
if other nations know that the Fresident of the United States has
it in his power to give them certain special advantages in our
market in return for certain special advantages in theirs I have
every confidence that instead of diserimination against our exports
there will be encouragement of them by many countries and that an
era of good feeling in ow in tional conmerce be inaugurated
m“plod in our h.‘..story' erscoring supplied

No opposition was directed against or qwutinn raised with mml to
the mmiu under discussion.

Jh1934th- Reciproeal Trade Agreements Act was proposed under the terms
of which broad discretion was given the Exeoutive in negotiating agreements
with foreign Uovermments and to modify existing duties. Thome proposing the

neasure contended that the delegation of the tariff taxation and treaty-making
authority to the Executive under the Act followed many precedents, This
position was most emphatically denied by the opposition who suwmarized its
poniﬂ.an t.lnt the Constitution specifically provided that Congress should be



the exclusive law making body, that it could not delegate such funotion to
the ixecutive, It was stated:

"There is a vital distinetion between permitting the Lxeoutive
to put into effect, under certain conditions, rates of duty which
Congress has spegilied in advance, and giving him blanket autharity,
as provided in the ¥rade Agreements Act, to determine both the
items with respect to which tariff reduction shall be made and the
amount of such reductions®,

kr, Treadway on the floar of the House in opposition to the legislation
quoted & statemeni purportedly made by 4y, Hull in May 1932 when he was a
member of the Senate as followss

"I am alterably opposed to Seection 315 of the Tariff Aot and
demand its speedy repeal, I strongly condemn the proposed course
of the iepublican Party which econtemplates the enlargement and
mnum of this provision, with such additional authority te
' Pre.ddent as would practically vest in hix the supreme taxing
power of the nation contrary to the plainest and most fundamental
provisions of the Constitution - and vest ed power
larger than had been surrendered by one it coordinate department
dm&han-&ar-mlthmunhnuuudc“m
the taxing power from an autocratic king®, i

¥re. Treadway then continued:

%mma-mmgmmmumm
Selves in supperting or voting for this bill?

"Nr. Chairman, so far as the constitutionality of the bill
is concerned, the report of the conmitiee asserts that it 'goes
no further than many previous ensctments', and in fact 'follows
& current of legislation' enacted from the earliest tires, With
this statement I cannot agree, Anyone carefully analyszing the pre-
cedents will at once see that there is a marked and fundamental
difference between those prior acts to which reference is made and

 What is proposed by the Bill,.

"Ihe Supreme Court has many times held that under the divisien
dmmlmammwmcmuhum, it is a breach
of that instrument for Congress to delegate its legislative powers
to the Executive, The question, then, in every case lis whether legis-
lative powers are conferred,
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"What does the bill provide? It authorises the President,
vwhenever he finds that any existing duties or other impert re~
strictions are unduly burdening and restricting the foreign trade
of the United States, to enter into reciprocal trade agreements
with foreign governments and to proclaim such modifications of
existing duties, and so farth, as are required or appropriate to
carry out any such agreement entered into by hin, It is further
provided that no proclamation shall be made increasing or de-
creasing an existing duty by more than 50 percent or transferring
any article between the dutiable and free lists,

"Ihe proponents of the bill allege that this language lays
down & yardstick governing the President in ecarrying out the de~
clared purpose of Congress to expand the export trade of the United
States, and that therefore his power is administrative and not
legislative, It is said that this supposed rule is similar to
that provided in section 336 of the mresent tariff law, commonly
known as 'the flexible tariff provision.' But let us compare
the two.

“Under the flexible tariff provisions it is provided that,
in order to put into foree and effect the poliey of Congress set
forth in the tariff aet, the Tariff Cemmission, upon request of
the President, upon resolution of either or both Houses of Congress,
upon its own motion, or upon the request of any interested party
vhen there is good and sufficient reason therefore, shall investi-
gate the differences in the costs of production of any domestie
article and of any like or similar foreign article and shall
its findings to the President. If the Cammission finds that the
duties expressly fixed by statute do not equal the differences in
such costs of production, it is required to specify in ite report
such increasés or decreases in rates as it finds to be
for that purpese. Upon receipt of the report of the Commission
the President is required to approve the rates of duty specified
therein if in his judgment such rutes of duty are shown by the in-
vestigation of the Commission to be necessary to equalise the dif-
ferences in the costs of production,

"thus, in effect, Congrese declares in section 336 that the
tariff rates shall be x mimus y, with x equaling the dmmestic cost
of goods and y the foreign cost, Under these circumstances Congress

aw when 1t lays down this legislative rule, and the
President merely carries it into execution, Such wag the finding

of the mmnmomcwm:nm
Und ted States (276 U.S. 394), in which the sald:




rates and enables it to renit to & rete-naigig

created in accordance with ite provisions & &z}g
of such rates, Justifies a eimilar provision ior the
fixing of customs duties on imported merchandise,!

“The sbove language was quoted by the committee in its npurt.
but it is significant that the report omitted the language which
immediately followed. The Court continueds

'If Congress shall lay down by legislative act an
intelligible prineiple to which the person, or body
autharized to fix such rates is direeted to conform, such
legislative action is not a forbidden delegation of legis~
lative power,'! 2 ' ¢ A

vIt becomes necessary, therefore, to inquire whether under the
present bill any intelligible prineiple is laid down to which the
President, in fixing tariff rates, is directed to conforw. The bill
provides wl:utth- Preeiden tchw Mt mmamtmm
States, put when does & duty unduly burden foreign trade? Does
Gongress lay down any formula to govern the Fresident in determining
this question? Is it even such a matter as can be determined as &
fact, and might not opinions differ as to what cons tituted an undue
buwrden? In other wards, does not the President ha _
eretion in detemmining this matter? and in any event is not his
determination of this question _u&anmﬂm precedent to the

exercise of his real powers under
reciprocal trade agreements and to modify existing rates

“liow, what rule does Congress lay down in the bill to guide
the President in fixing rates? Does it provide that such rates shall
be computed according to a definide legislative formula, similar to
that laid domn in the flexible~tariff provisions? No. It merely
suthorises him to proclain such modifications in existing duties
as are vequired or appropriate to carry out the agreements which
he has emtered into with foreign countries, Ve may ask, then, what
legislative rule governs the President in his me gotiation of those
agreements? Again we find neo policy laid down, making con-
cesslons to foreign countries, and in selecting .
used &8 & basis for bargaining, the President is governed only by
his omn diseretion., Ihe finding he must make ¢ ting
tariff rates are unduly burdening our foreign trade is only & con-
ditien precedent to the exercise of that diseretion, Sirxilarly, the
provision that he may not change an existing rate by more than 50
percent is only a limit to his diseretion.
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"It is noteworthy that the advocates of the bill do mot rest

alleged precedents many previous acts of Congress running back as
far as 1794. It so happens that the act of 1794 authorised Presi-
dent Washington to lay an embargo on all ships and vessels in the
ports of the United Stales whenever in his opinion the public safety
required, However, that act is no precedent for the pending bill,
between such a delegation of authority and that cone

the bill has been well stated by Jwige Ranney, of the Ohio
Court, in & case which has often been eited with approval
United States Supreme Court (C.We & Z.R.R, Co. v. Clinton
Comnissioners, 1 Chio State, 88), In that case, in explaining
the difference between delegating legislative authority and adsin-
istrative authority, Judge Ranney said:

i

g
I;

"The true distinction is between the delegation of
power to make the law, which necessarily involves a dis-
cretion a# to what it shall be, and conferring authority
or discretion as to its execution to be exereised under
and in pursuance of the law,'

“ipplying this holding to the act of 1794, the President's discre-
tion there was only as to the execution of the law, and was not,
therefore, a prohibited delsgation of legislative authority. But
ml?phin‘ﬁ.hMtothnwﬂth'oﬂndﬂntthom
dent's discretion goes both to the making of the law and its execu-
tion, 'his difference the proponents of the bill either ignore or
fail to perceive.

"The reciprocity provisions of the MoKinley Tariff Act of
1890 are also cited as an alleged precedent for the delegation
of authority contained in the present bill, However, there is
absolutely no analogy between the two measures. Under the 1890
act, Congress placed sugar, molasses, coffee, tea, and hides upen
the free list, but authorized the President, if he found that any
country producing and exporting any such articles to the United
States imposed unequal or unreasonable duties on the products of
this country, to suspend the free entry of such articles and im-
pose thereon certain rates of duty which were fixed by Congress

in the aet,
“In upholding the constitutionality of this law in the case
of Field V. (143 U.8.649), the Supreme Court pointed out

that the legislatiwve authority of Congress was exercised when it
declared that the free entry of the articles was to be suspended,
and certain specified hthl inposed upon a certain-nemed contingeney.

"ihat the Pruidmt.mhquind to do=—
"Sald the Court—— :
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‘was simply in the execution of the act of Congress

was not the making of laws He was the

law-uaking department to ascertain and declare the event
t

to take It
was part of the law itself as it left the hands of Congress
that the provisions, full and complete in themselves, per-
mitting the free introduction of sugar, molasses, coffee,
tea, and hides from particular coumtries should be suspended
in a given contingency and that in case of such suspension
certain duties should be imposed'.

“Applying this decision to the present bill, it must be evident
to anyone that the 1890 aet is not to
tion of autherity which is here proposed. In
fixed in advance the rates of duty wiich were to be put
upon the happening of a certain contingency. (nder the

also
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President himself fixes the rates.

"Sinilar provisions in the aet of 1897 are
precedent for the bill, but the same dis
in the case of the act of 1890, The act of 1897 also auth
the President to negotiate reciprocal tariff treaties with fareign
countries by granting reductions of duty of not mere than 20 per-
cent in return for equivalent concessions by such countries, but
it was provided in the act that before becoming operative any such
treaties must first have been approved by both the House and Senmate.
Hence this provision of the act cannot be e¢i
delegating tariff-malking authority to the President

‘h_hriﬂhtdl”mdurmdummmnu'a
report as a mrecedent for the present

set up two schedules of duties, a maximm and a minimm, and

the maximum schedule of general application., At the same time it
gave the President authority to put the minimum schedule in effect
with respect to any country which he found
against the mroducts of this country. Here
had no power to fix rates of duty such as he is given under the

_ "So far as the reciprocity provisions of the Tariff Aet of
1913 are concerned, they gave the President no legislative au-
thority since any agreements le might have negotiated thereunder
were required to be sulmitted to both the House and Senate for
approval before becaming operative, . -




conduet publie hearings, FProvision is also made for
judicial appeal to the United States Court of Customs and Patent
Appeals. It will be noted, however, that the Pre:ident exercises
no legislative power under these provisions since he is simply au=
thorised %o put into effect the declared legislative policy of
Congreas that certain articles shall be excluded from entry upen
the finding by hiv that & certain stave of facts exists.

“Under section 338 it is n-wuoz;:n the Fresident shall
by proclamation specify and declare, or additional' rates

of duty, as thereinfater provided, upon foreign articles when he
finds as a fact that the country of exportation imposes ocertain
diseriminations against the commerce of the United States. It is
also provided that the FPresident may exclude foreign articles from
entry upon the finding by hir of certain other foreign diserimina-
tions, In fixing the amounts of the new or additional duties which
are provided for, the President is bound by the rule therein laid
down by Congress that such duties shall offset the burden or dis-

"So far as the precedente are concerned, then, it may be said
that Congress has never granted a President such ecmplete authority
and diseretion over the tariff as does the present bill, In no case
has Congress given the President the authority te enter into executive
agreements with foreign relations relative te the tariff without first
laying down in advance the precise concessions or retaliations which
he might use as a basis for bargalning, or else requiring that any
agreement before becoming oparative must be ratified by both the
Houre and Senate. In no case has Congress given the President dis-
crotionary authority in rate making,




merely to tmummapnqammama
conduct down by it in advanee. On the contrary, it grants
) to make his own rule by which tariff rates are

and commerce with foreign countries carried on—a

rule determined by private agreement with foreign countries, and
Iu.nimhowtm.trnttttiuﬂndmm”,m
by pean dictater has greater power o
affect the future life of h wr-umum ven to the
m.wdmo - Part 5

nSecond, ie it right as a pelicy?

-Ampunmtonmum.mmhmm
clent to call for a rejecticn of the bill, To faver this bill one
must answer affirmatively both of these queries.

»Is the bill censtitutional? Loes it provide for & swrrender
wcmdmm'uwnuuutammm'
- and 'to regulate camerce with fereign nations', as provided in
section 8 of article I of the Constitution? _




"Before the Fresident can legislate he must get the authority
from some source. AS yet the Constitution has not given him that
suthority, 'the right to lay dutles' and 'to regnlate conmerce with
foreign nations' is execlusively the power of Congress. Congress has
no right to pass this authority on to someone else., If the makers
of the Constitution wished that to be done, it is safe to assume
that they would have said so,

"Witnesses in behalf of the admimistration—for this iz the
administration's bill-——at the hearings befaore the Vays and Means
Comittee pet out in great detail their views as to the constitu-
tionality of this bill, but through it all they have failed to draw
the distinction between provisions granting the Fxecutive the power
to find facts, then apply them according to a pescribed rule, and
mrovisions giving the Executive the power to
tiations without any prescribed rule except the rule of his om are
bitrary diseretion. This bill seeks to tive _
which the Cengress cannot give away and which the Executive has
no right to receive. Of all State court de¢isions dealing with

is
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this subject probably the d on of Judge Hanney, of Ohio,
mennqmumfh?o?mg};h1manmuwn$MJﬁnhuhu
of the Ohio Supreme Court. case of lailroad V. Commissioners
(1 Ohio Stat.88) he says: : . -

*The true distinetion is between the delegation
of power to make the law, which necessarily involves
& discretion as to what it ghall be, and cofferring
authority ar discretion as to ite execution te be
exercised under and in pursuance of law. The first
cannot be donej to the latter no valid ebjection ecan
be made.'

I E R R RN

"I make this positive statement-—and I think I have read all
the leading decisions on this proposi tion——that in no decision
anywhere has any court ever stated that the Congress of the United
States has any right to delegate its power of legislation to any
Fresident or anyone else, and that the President of the United States
hag no right to fix tariff duties.

"That runs through every decision from the first case Mor.
Washington, In that case the President was given no power to levy
a tux or to levy a duty, :

"Hie powers were strictly powers of adninistration, and this
iz the case on down to the great case of Field V, (143 U.5.649)
cited by the distinguished gentleman from Texas. me read to
you what that decision is. Juet as Mr, Swmners said, it is diffi-
cult to discuss these dry questions, because they invelve intricate
propositions of law, but here is some language in this decision that




I think anybody can understand, He need not be a lawyer or a
Congressman, because it 4s written out clearly. I quote:

'Congress itself preseribed in advance the
duties to be levied, Not ing imvelving the expedi~
ency or the just operation of such legislation was
left to the determination of the President',

"The gentleman will note that it provides specifically in that
m.mtmmlmwtn-mmhaowmrmu
the law laid @6Wm by Congress. Again I quotes

"The words "he mzy deem" in the third section
isplied that Lne President would examine the com—
mereial regulations of other countries producing sugar,
and when he ascertained the fact that duties and
exactions reciproeally unequal and uneven were im-
posed on the agricultural or other products of the
United States by a eountry exporting sugar, it be-
came his duty to issue a proclamation declaring sus-
pension &8 to that country,.' ;

"His duty is laid down specifically as to what he must do when
souebody else has made certain findings, ,

"iie had no @iscretion in the premises except with respect to
the duration and suspension so ordered,

"That is one thing that I should like teo impress upon you,
The president had no diseretion with respect to anything except
the tiue limit, That relatéd only to the enforcement of a poliecy
established by Congress. :

"Again I quotes

'As the suspension was absolutely required when the
President ascertained the existence of a particular fact,
it cannot be said that in ascertaining that faet and in
issuing his proclamation in obedience to legislative will,
he exsreised the functioms of making laws.' -

"There is no case-—and I defy amybody to produce 4 decision from
any court--upholding the gonstitutionality of any law that gives to
the President the right to levy a tax. If he is given the right to
levy a tax in this bill, what is he going to do about it? Vhen he
sits arou.d the table with Japan, as my friend from Temessee says,
what is he golng to do if he is not golng to agree on a tax? and
I say to you that t is the very thing that he las no right to do",

(Conge Hecord Vol. 78 = Part 5 pp. 5444~5445).
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Despite the strong opposition on the question of a delegation of
power, the measure passed the House.

“hen the measure came up for consideration in the Senate its defeat
mwpdmtumwmtitwmmutommm-um
power to negotiate tariff treaties without the Senate being advised of
the provisions of such treaties and without thelr submission for ratifis

eation, ¥r. Patterson opposing the measure stated:

"It is difficult to believe that any such proposal would
bcur&mslymdﬁu.dbymohﬂngdmnmdfum
cons titutional form of government; yet thils measure has already
passed the House of Representatives x + # %,

"his proposed Act would ratify in advance any treaty the
Prosident may negotiate undsr its provisions; it would put inte
his hande the power of life and death over every i try need-
ing tariff protection; % # # it represents the t of consti-
tutional surrendar by longress. . _ ; _

"‘ert is no provision I_in this bill for review u', or 5»-1
from, the Fresident's decision, His action would be final # % &%,
(Congs iimeord Vel, 78 - Part 9 page 9559). _

It was also urged by lr. Walcotts

wir, President, Commeeticut is not willing %o yield the power
of econcmic life and death to theorists or to the axecutive branch
of the Oovermment, It cannot be justified as an emergenoy measurej
41 cannot he demanded of the Congress as necessary for the general
welfare of the country if we are t@ely ), upon the expressions of
Democratic leaders in such matters who have complained that the
flexible tariff itself im an imvasion of State rightsj 1%t is pere
hspauunna-elgtowthtuﬂ.tydncwbtmﬁnmm
advisers that each plank in their party platform had been dealt with
and the pronise of actien redeemed, [

LR R S

me; it is a tax measure; and, as
guch, orig . Other House. Mrom the edrly days of owr
existence as an independent nation the Heuse of lepresentatives
has originated tariff propossls and has set forth specifically the
amount of tax which must be levied on goods coming inte our ports
from foreign countries, We may well doubt the constitutionslity
of the pending measure. 1t has not been successfully contended here

that the Presidant is not being given power which is exclusively
reserved by the Constitution to Congress. 4

"ie must not, in our deliberations, compare the pending pro-.
posal with the flexible provisions contained in our present tariff
act, Under the present act, whenever a change in s duty is contem=
plated, the Tariff Commission makes thorough and impartial investi-



gations in this country and abroad, and after full public
hearings, at which may appear those who are specifically

makes recommendations to the President. The bill
now under discussion, on the other hand, permits the Presi~
dent, after a hearing which bids fair to amount to little
more than en advance waming of doom, to change any duby.
Of course, it cannot be conceived that he proposes to revise
these duties upward, There is no provision for consideration
by Congréss, whose prerogative it is under the Constitution %o
levy taxes. # » # (Gong, Hevord. Vol. 78 - Part 9 pp. 9567-9568).

and ¥r, Steiwer salds

wir, President, the opponents of the pending legislation
have charged that it constitutes an uneonstitutional delega-
tion to the lixecutive of the powers of Congress, Specifically,
the charge is that the bill would delegate to the Executive
certain of the treaty-making powers and certain phases of the
taxing powers which by the Constitution are lodged in the
Congress and which camnot be delegated.

"igainst this seriocus charge the proponents of the measure
were alnost silent for & period of approxirately 2 weeks, In
the last 2 or 3 days, however, a number of the proponents of the
meagure have sought to justify the bill against the criticism

‘that it constitutes an unconstitutional delegation to the Ixecu-

tive of the legislative power. I have in mind particularly the
argument made by the Senator from Hentucky (Mr. Logan) and the
argunent made yesterday by the Semator from Illinois (Mr. Lewis).

"I am grateful to those Senators and to other Semators for
presenting the proponents' side of the controversy, They have
not only joined issue upen an impertant constitutional question
which is involved but they have also done another thing in that
they have avoided the appearance of contemptuous disregard of
views expressed thoughtfully and esrnestly by the minority., I
believe it will be a relief to the country when the Nation knows
that the overvhelming Democratic majority is not so eonte
of the opinion of the minority and of the people of the Nation
that they would pase the bill without due reference to
ﬁmddu:n congtitutional objeetions which have been raised
qatnl'l- te




"ihat is the argument these Senators pr-untub&llt
of the bill? Swmarised in & few words, it is that the hWll,
After all, is not & revenue measure; that in the main it is
merely the exercise by the Congress of the powers wnder the
mm.«tmcmwmtorm.mm
with foreign nations,

'Incomuﬁmﬁ&thtumtﬂwynﬂuthnmtm—
tion that the taxing provisions of the bill are purely inciden-
tal, and that because they are incidental they come within oer-

. Executive actionj that the power delegated to the President
make the rates mmmmummmmﬂu
authorized to be made by the bill is & power exercised properly
by the Executive; and that there is therefore no sound criticism

’mu-t. the delegation,

‘"In this behalf, the Senator from Illinois (Mr. Lewis) eited
two cases--cne, the case of the United States against Norton and,
the other, aurtd.nhﬁum If tine permits,
twubcbhof as attemp that,
Innttodul thtounimuuﬂhmw, Im,_iam.

not

the dominant purpose d’

"The bill before us, Mr, President, does not present a case
of the collection of fees incidental to the performance of a
service, The bill by ita terms, in its form and in substance,
iz a bill not only to make treaties but also to levy taxes, Let

us examine first the form of the bill,

"It is provided in the title that it is 'An aot to amend the
Tariff Act of 1930,' To know what that means requires only a
reference to the Tariff sot of 1930, There we find that act, as
stated in ite title, is 'an act to provide revenue, to regulate
cammerce with foreign countries, to encourage the industries of
tllhitodstum, to protect imerican laber, and for other
purposes, ! : :

"Not only is the form of the bill a revenue measure, but
let me call attention to eertain provisions muuﬂnn
I feel jJustify the assertion just made that the W1l is, in its
substance, a revemue bill,
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»I omit some language as I proceed, in order clearly to
state the sumarized purpose of the measure.

"It provides, in substance, thate

'For the purpose of expanding foreign markets for
the mroducts of the United States # # # by regulating
the admission of forelgn goods into the United States # » #
the President # # # is authoriged from time to time &=

"o do two things, The first is:
'To enter into foreign trade ayreemente,’
"The second is;

'Te proclaim such modifications of existing duties
and other import restrictions, or such additional import
restrietions, or such continuance, and for such minimum
periods, of existing customs or execise treatment of any
article covered by foreign-trade agreements £% are re-
quired or appropriate to earry out any foreign-trade
‘agreement that the President has entered into hereunder.'

T wonder if Senators cateh the full significance of these two
great powers, Ihe revemue features are not of the character of
fees collected for the performance of a service. They are the two
great authorities which are written into this bill to enable the
President to perform acts which he cannot perform under existing
law; to do things pursuant to this measure which heretofore have
never been donie by the (hief Executive of ocur country, and on what
temms., In terms, first, of mak ng foreign-trade agreements with
foreign powers and, second, in terms of adjusting tariff duties
and in making such additional import restrictions as he may think
are necessary or appropriate to carry out the trade agreements.

"Analysis of these propositions discloses that the power
delegated is far more than the power merely to secile down tariff
duties. The President has that power almost without limit, as
has been pointed out heretofore in this debate. He may first
exercise the power under the flexible provision of the Tariff Act
of 1930, and upon the recommendation of the Tariff Commission
he may reduce any duty 50 percent. After he shall have done so,
he may then enter into a foreign-trade agreement, and under that
agreement he may cut the duty upon that article another 50 percent.
So that, disregarding the powers that are given to him under sub-
section (¢), found at page 4 of the bill-~powers to
form of a duty and powers to change the classification, both
which will enable him to reduce the duty below ~amount i

4



75 percenty and I say, Mr. President, that the exercise of the
fu'tharpunrtoclngcthtdmiﬂnummmromofm
duty enables the Presidest o reduce a duty substantially more
thm?}pmtdthtmﬂmddﬁhﬂmhrﬂ!htotlm.
¥hether the ultimate maxivum reduction be in the aggregate
percent or 85 pereent or 90 percent, the plain fagt remains that
thcgrut;mnmt&ndupmthnhodﬂmtkylul.mmm
mntwpmr-tomtho_m-iu-uomtmmuotvs
percent of the existing rates.

*Duty decreases sonstitute only the beginuing., Not only
may the President wipe out substautially all the duty in amount -
but he may alsg do another thing: In furtherance of the treaty
he may establish such additional import restrictions as he nay
think appropriates

"7o eanprehend the possibilities of the hill, let us measure
the extent of that power, =~ =

‘WIs it assumed by anyone that the President is to make bi-
lateral agreements between the United States and soue obher natien
of the world, one at & time? 1f that assumption has been indulged
in here, let me say that it is wholly unwarranbed.

_"Mhe language is that the PFresident may—

'inter into foreign trade agreements with fareign
govermenta,' : : AL
"Merefore, he may, i{ he chooses, enter inte one agreement with
one govermment; he may enter into two agreements with two governments;
he may enter into one agreement with many governments; he may enter
into a number of agreements with goverments in combination, There

is no restraint upon the Precident with respect to that nattery
and when he exercises the authority conferred upon him by this bill,
and enters into the various kinds of agreements that he i# pemmitted
to ember into, is it assumed by anyone that the restrictions under
which our cammerce is to flow thereafter are restrictions that
are applicable only t6 the trade of this Jovermment and of the govern-
ment with which the President deals? That assumption is not justie
fied by the language, for the Fresident, in making these restrio-
tions, may make such additional restrictions as he thinks appro-
priate for the jurpose of carrying out tie foreign-trade treaty.
lie may enter into an agreement with one nationj he may reduce the
duties existing between this country and that nation in furtherance
of that afreement; and then, to make the treaty effective, or pos-
gibly to induce other nations to enter into a treaty, he may, if
he desires, set up trade barriers against other nations of the world.®
: (m.ﬂmrd?ol.?SM9n.Wto1M1).




Mr. pustin attempted to give a thorough history of executive agreements
not submitted to the Senate for ratification to emphasize his point that
executive agreements and trade agreements made by the President wunder au-
thority previously given in advance by Congress indicated that they were
all limited in scope, He stated;

"lever before in the entire history of the United States has
a single agreement been made or authorised which had the effect
of giving the President the power to ¢reate duty, to create the fom
of the import duty, to write the elassification of the
to fix the charges and other exactions for imports, and to
the rates determined upon to articles produced in all foreign
countries, Never befare in the history of this country was such
a thing attempted, Heretofore « # # there has been & rule more
definite than the rule contained in the pending bill which would
guide the President or the other officer who executed the duties
in applying the law # # # that was the sole principle which
supported these laws against the attack that they were unconsti-
tutional when they reached the Supreme Court for consideration®,

(Cong. Record Vol,78 Part 9 p. 10212),

He continued:

"ir, Gyrus King, who at mtl.um & Member of thoﬂmo' -
of Representatives, said,in the course of a debate in that bedy
on the subject of treaty-making (par. 301):

*The result of my investigation on this subject is
that whenever a treaty or convention does, by any of its
provisions, encroach upon any of the emmerated powers
vested by the Constitution in the Congress of the United
States, or any of the laws by them enacted in execution
of those powers, such treaty or conventlon, after being
ratified, must be laid before Congress, and such pro-
visions cannot be earried into effect without an act of
Congress. For instance, whenever a treaty affected
duties on imposts, enlarging or diminishing them, as the
present one did to diuinish; whenever a treaty went to
regulate commerce with foreign nations, as that expressly
did with one, as the power to lay duties and the power
to regulate comerce are expressly given to Congress, such
provisions of such treaty must receive the sanction of
Congress before they can be considered as obligatory and
as part of the mynicipal law of this country. And this
construction is strengthened by a part of the general
power given to Congress, following the enumerated powers,
"to make all laws which shall be necessary and proper for
carrying into execution the foregoing powers, and all other
powers vested by the Constitution in the Government of the
United States, or in any department or office thereof."!
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“Fresident Jackson in 1834 had under consideration the
irench Treaty of 1831, In a message to Congress he said, in
effeot, that a treaty invelving commercial regulations had to
‘be submitted Lo Congress in order to be carried into full
execution, )

"1 have quoted from these authors at some length in order
that we may haye clearly in mind the extent of the meaning of
the word 'treaty,' and to show, as 1 think those authorities
show, that any agreement with a foreign nation emtered into by
the Govermment of the United States, whether in relation teo
tariff duties or in relation to commercial transactions of any’
kind, s in all essentials a treaty within the meaning of inter-
national law, and is subject to ratifieation by the Senate,

"0f course, there is a limitation of the powers of the
Uhief Fxecutive in tariff laws heretofore enacted, including
that enacted in 1930; and, as the authorities point out, the
power conferred upon the Chief Executive in those laws is
purely ministerial, In other words, the law fixes a limita-
tion upon the power which the Lxecutive may exercise., The
law goes on to say, 'If, under such and such conditions, the
govermaent of the country of A or of B or of U extends seome
liberal treatment to the nationals of ouwr country, then to
the same extent, but witiin the limits of the mates of duty
fixed in the law, the ixecutive is hereby directed o en~
powered to grant to those nationals the same treatment that
is granted to our nationals,'

“ihe bill now before us, however, is nothing of that kind.
There is no limitation upon the action which may be taken by
the Executive in pursuance of its provisions, %e find on page
2, paragraph (1), that the President under this bill would be
authoriszed-—

'To enter into foreign-trade agreements with foreign
govermments or instrumentalities thereof,!

"What is the meaning of that? Ihere is no limitation there,
He is not bound by any tariff duties that may be fixed by law,
He may change the existing law as it affeots the nationals of
other countries. He may grant special privileges to tradesmen
in other coumtries exporting their goods to the United States.
It seems to me that is about as broad as the Congress could make
a piece of legislation,




Rihere is no limitation in that provision, It can be
read separately, because it is not contingent upen any other
part of the bills 1t does provide that if the President finds
as a faet that existing duties or restrictions imposed upon our
country are disadvantageous, and so forth, then what can he do?
He can enter into foreign-trade agreements with foreign govern-
ments or instrumentalities thereof. Does that mean that he is
limited in the seope of the agreements intp wiich he may enter?
There 18 no limitation {ixed in the bill,

(Conge Record Vol, 78 Part 9 pp. 10216 to 10217).

But the measure passed the Smummanuxnmdbym
President.

In 1937 the Reeciprocal Trade Agreements act came up for extension.
Again the opposition to the measure urged that it was an improper dele-
gation of legislative asuthority and reconmended on that ground, as well
as on the ground that the Reeiproecal Trade Agreaments should be subject
torati.ﬂuuon, that the measure be defeated. lir. Lemke,spealking before

the House, aummth.wmunmmumm-dto
resolution extending the provisions of the bill for an additional 3 year
pariod, He stated that:

-mmmmw-mm
the provisions of this Aet would never have been entered into
if the advice and the consent of the Semators had been required
# # % & trade agreemeént is a treaty and any attempt Lo deprive
the JSenate of the power to advise and consent to such an agree-
ment is in violation of the plain inglish language of the
Consti tution®,

: (Cong, Record Vols &1 Part 1 p, 1017),

Mr. Borah vigorously opposed the measure in the Senate and sald:;

“So far as - am concerned, I am not preaching any new
doctrine, I think the last tariff act which we passed was a
clear delegation of legislative power; and we are constantly,
step by step, moving along that lines I opposed that dele-
gatien of power., I oppese this delegation of power because,
in my opinion unmwua.uotwnﬂxmvmm
woxerem regard to it,

"But, Mr, knidmt,ldemtmhtogltwmw
partioular matter, and I do not wish to detain the Senate more
than a mement longer, because I am satisfied the mtou
anxious to vote. My contention is that we must either tr
as an Executive agreement, in which case the Congress has
todouthu-ltuauﬁwmumnﬁ.mof
Pregident—-or we must treat it as a legislative act, in
case we must lay down the rule and fix the standard by

EEfEE
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President is to be guided, or we must consider it as a treaty,
in which case it must come back to the Senate for ratification.

"I do not know of any category under which a trade agree-
ment oan fall if it does not fall in one of those three; and
Idonntknﬂotmauumit:wohnatocmrolth.?rumm
in making executive agreements., Does anybody know of such au-
tharity? Uoes Congrers have to legislate in order that the
President may discharge his executive duties with reference to
making executive agreements? If we should do so, and we should
undertake to limit his power in any respect whatever, he would
pay no attention to our action., He has such power as the
Constitution gives him to make certain classes of agreements
which are executive agreements; but when we make a contract
uthnmﬁuﬁiohbimmtuﬂmmundsm,mohh
nemthmmamdgnmmumm“mhm
80 far as the United States is eoncerned, it measures up in
every respect to the dignity of & treaty, and we must either
regard it as such or else we must deal with it in a Jegisla~
tive way. I see no excuse from the conclusion that these agree=
ménia are legislation or treaties, I feel confident they fall
within the legislative domain,

"y reason for insisting that we should deal with this
matter in a legislative way is that there can be no doubt but
that we are dealing here with a question of revemie, There

of taxes and of revenue, Senators know, one king lost his
huwmthclwthilmmoottrmtotlhm
from Parliament the power to contrel the revenues of
If there was anything which the fathers understood and which
they undertoock to do, it was to see that the whole power to
deal with revenue, with taxes, was in the Congress of the United
States, and exclusively in the Congress. The fathers even went
.omuummunammm-mummm-
mummtwm&ummam,
mpmmmbjootohaehmomotthnmm
States, I would deai with it upon that basis rather than upon
m.mx--mmmmu.wnvmmw
opinion, in some way Congress, or part of it, ought to be heard
upon this question, But 1t is not the proper and constitutional
way. And it is not the way to best proteot the interests of the
producers of this country, "

(Cong. Record Vol. 81 Fart 2 pp. 1596 to 1597).

¥r. George continued the opposition and saids

iy, President, I rise merely because of one Question that has
bmhmmtothcdhmim,ndthatumthOth
hmttohmrmtuthmmeuhgwntlm‘qu
Exegutive agreement,




"I think that in the case of Field against Clark, to which
reference has been made, the distinction between a treaty and
an Executive agreement is very well drawn, Indeed, it is not
merely drawn in that case, but it is very well restated in that
case.

"A treaty can change existing laws In fact, a treaty, when
ratified by two-thirds vote of the Senate, becomes a part of the
supreme law of the land, 4 treaty, therefore, can supersede, can
override, can change an existing congressional act.

"An Executive agreement cannot change statutory law, In other
words, the President, within the field in which he is authorized
to negotiate an Executive agreement with a foreign government is
bound by existing law, He cannot override it; he cannot supersede
it; he cannot contradiet it by anything he puts inteo his kxecutive
wm.

"That, as 1 understand,is the fundamental difference between
an Executive agreement, in the field in which the Executive may
act for the General Govermment, and a treaty, whieh, of course, must
be ratified by the Senate,"
(Cong. Record Vol. 81 Part 2 p. 1597).

Despite the opposition the measure passed both Houses,
Again in 1940 the Trade Agreements Act was extended. The opponents of

the measure summarized the issue of the constitutionality of the Act and
My, cooper saidgm rsply:

"There is neither the time nor is there any necessity for
ny attempting to review in detail the constitutional question,
There is not the necessity for such a review because I am cone
fident that all those who are willing to be convinced have been
entirely satisfied that there is in fact no real question con-
cerning the constitutionality of the trade-agreements act., And
as for the shortness of the tlue available to me, I doubt if .that
really makes very much difference bebause I am sure that even if
Ihumdwublwkmthusubjoctuthuthmmmm, I
could ot make any progress with those Members who would vote
against this aet even if it had been written by the Supreme Court
itself,
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"For the benefit of all a-borl, however, L want to say
that the constitutional question has been given the most
attentive consideration by the Committee on Yays and Means

each time the act has been before us, I speak from personal
inowledge when I assure you that this question recéived our
best attention, Our comcern in this question is necessarily
deeper than that of persons who, while voicing constlitutional
objections, are in fact opposed to the legislation regardless
of ite constitutionality, MNoreover, recognizing that this is
a matter vhich involves our contractual obligations with _
other nations as well asg our domestic law, we have felt an es-
pecial concern that there should be no reasonable doubt on this
question, I do not claim to possess the same superhuman q_nli-
ties as an infallible prophet on constitutional queetions, as

some Menmbers have done from time to time—frequently, however,
they subsequently found themselves in disagreement with thl
Suprene Court on the same matter, I do say emphatically, how-

ever, that the majority members of the committee were entirely
mvtnocd that this act stands squarely within the bounds of the
Constitution as laid down both by court decisions and the long-
established and uiquestioned practices of the Congress from the
earliest days of the Nation,

"Only two constitutional issues have been raised:

that the aét involves an unconstitutional delegation of legis=-
lative power, and secondly, that trade agreements are 'treaties'
wideh must be ratified by twosthirds of the Senate, I think
it ie very important for us in considering the precedents to
keep in mind that these two issues are peparate and distinet,
A great deal of confusion has beem caused, whether intentionally

or not I am not sure, by serambling Mp thet$ssués and the prece-
: i the one hand, somé minority members at the hearings

pt to disiinguish direct decisions and recedents on

the chhﬂtim issue by stating that those cases did not involve
international agreements, while other members who rcserted that
there were no proo-dmu for not submitting trade agreements to
the Senate as 'treaties' attempted to avoid the square applica-
tion of precedents such as the reciprocity agreemente made under
section 3 of the Dingley Tariff Act of 1897 without Senate ratifie
cation. I repeat, they tried to avoid and distinguish such square
Republican mtt on the treaty issue by offering the utterly
irrelevant distinetion that section 3 of the Diugley Act specified
the items andratu to be covered in the agresments,

"The question of specifying particular items and rates may
hawving bearing on the delegation issue, but it has absolutely
bearing on the treaty ilm. And, converseley, when we are
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talking about the delegation issue, it is worse than ridicu-
lous to attempt to distinguish pertinent cases by saying that
they did not involve international agreements, 1 hope 1 have
made this fundamental point clear. It is really a very simple
one, tut it is alsc an esventlal one if we are to understand

the force of the anthorities and precedents which support the
Trade Agreements Act on these two separate constitutional issues,

*I cannot attempt to review thé many decisions and prece-
. dents whieh were carefully considered in 1934 when this act
was originally enacted, nor shall I attempt to go into the
details of the recent decisions of the supreme Court which have
the soundness of the conclusion which we reached in
1934, Ihese authorities are all to be found in the records of
the three hearings which have been held by the Comdttee
and Means and the two hearings previously held by the Sena
Finance Comuittee on this met, I shall siply stave for
benefit of those Members who have not had an opportunity
make an exhaustive examination of this matter for themsel
that on the delegation of power issue there are precedents going
back to 1794 which show that throughout the entire course of the
Mation's histery Congress has delegated to the Presldent broad
diseretionary powers in the regulation of foreign cammerce, It
is not necessary for Members to take my word for Uds. Pexuit
me to read to you what the Supreme Cowrt of the United States
aid in 1936 12 the same of Uaited states v, Gurtiseright
port Corporation (229 U.B, X4, J24)3 _ |

'Practically every wolume of the United States Statutes -
- eontains one or more acts or joint resolutions ol Congress
authoriping action by the President in respect of subjects
affecting foreign relations, which either leave the exercise
of the power to his wwestricted judgment or provide a
standapd far mare general than that which has always been
considered requisite with regard to domestic affairs,'

"So far as . lave been able to discover--and . am sure that I am
right on this~=there has never been a single successful challenge in
our courts to amy of these acts. On the contrary’there are numerous
decisions by the Jupreme Cowrt squarely rejecting such challenges
and upholding ‘the power of Congress to invoke the assistance of the
Executive in dealing with these peculiarly difficult and delicate
problems which touch and scmetimes go to the very heart of our
foreign relations, # # - !




"] shall simply refer to three of the leading cases which I
believe, taken to ether, make it clear beyond any reasonable
doubt that there is no improper delegation of legislative power
in the Trade Agreements Act, Sield-w,-Gharik (143 U,S8, wum) )
invelved an wmsugoessiul attack on the MeKinley
lmonboﬁtbad‘. egation-of=power and trutyhm;

(a'vs 3,8, 34 (1928) ) established the

t,.i. iir of the so~called flexible~tariff provisions of the
Tari £ Aot of 1922, whereby Congress delegated to the President
the authority to udm m-u:r r-m nthin a SO-pmmt Tange;
and v, Curs g Xpo 0 on (299 U8,
304 s Where thc‘ m ' muml tems up-
hcldthnmor Congress to d-:l.mto broad discretion to the
Executive in matters which concern the regulation of our foreign
comnerce. ,

"It ought not to be necessary, but perhaps it is desirable,
to say again that the Trade Agreements Act is one of the most
impor tant measures which this Congrees has e rTy-
ing out itis plenary pmtorezuhuourrmcm, The

such that our respensibility to regulate effectively our foreign
commerce called for setting up a procedure which could protect
and foster our overseas trade, The Congress would simply be
helpless to provide effective regulation of our foreign

under these cireoumstances Lif it could not es

which would gnable us to deal with and control foreign tariff
and trade barriers as wall as our '

gituation of world trade was such that it was imperative for

Congress to administer quickly and effectively to that other
equally important aspect of comserce——namely, dis

Cnief Justice Taft recognised the realities involved when he

said in the Hampteon case that——I quoter

*In determining what nﬁ- Congress / may do in
seeking assistance from another branch /the executive_/,
the extent and character of that assistance must be
fixed according to common sense and the inherent ne—
cesaities of govermental coordination,'

"Mhe realistie rule laid down in the Hampton case for decid-
ing these questions was stated as follows--I quote:

'1f Congress shall lay down by leglslative agt an
intelligible pt to which the person er body au=
t.hor.lndtornu"'. rutes is direoted to confarm, such
legislative action is not a forbidden delegation of

legislative powen,'
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# % % "] submit that the prineiple on which the Trade
Agreements Act rests, of bargaining open foreign channels of
distribution and markets in ald of /imerican producers, is an
'intelligible principle' which accords with 'common sense and
the inherent necessitles of the govermmental coordination,’
to use the authoritative words of Chief Justice Taft., I can=
not atteapt to discuss in detail the underlying limitations
and policies prescribed in this aet, but I can refer any Mem-
bers who are interested to a very full exposition of this as-
pect in an article by Francis B, Sayre, in volume 3 of the
Columbia law lieview, entitled 'The Constitutionality of the
frade igreements Act,' So much for the delegation—of-power
issue. .

~ "On the second issue--namely, whether the trade agree-
ments muet be sulmitted for ratification by two-thirds of
the Semate-~the precedents and autiorities are equally con—
clusive, Again I ean say that the precedents go baek to the
early days of the Sepublie, The various international agree-
ments concluded by this Government without Senate ratification
number at least 1,000, These agreemonts dealt with a variety
of matters, and many of them, like the present trude agree-
ments, were concluded pursuant to congressional authorization,

"Since 1mmmmmu1u-wtm
in conneetion with the regulation of our foreign mails by dele-
gating certain powers to the executive and invoking his assis-
tance in carrying out comgressional policy through the negotia-
tion of executive agreements with other nations. In 1890 Chief
Justice Taft, then Solicitor General, upheld the power of Congress
to authorize the Postmaster General to adhere to international
postal eonventions without Senate ratification. A similar
statute stands on our books today,. _

"As I mentioned earlier in my remarks, the reciprocal agree-
ments negotiated pursuant to seetion 3 of the Dingley Tariff
m-flmmmuinunpbhmmuﬂntrw
issue. Same 15 of these agreements were ooncluded, as
autiorigzed by Congress, without Senate ratification. 4As I have
sald before, the argument that these agreaments were different
because the act preseribed the temms and rates to be dealt with
in the agreements, is of absolutely no relevance on the treaty
issue., These matters go only to the delegation issue, and in
view of the ample authorities on this issue, there is no need
to, and I do noi, rely on these agreements as precedents on the
delegation issue. I might simply add for the benefit of those
wWho might otherwise overlook the faet, that the Dingley Act was

a Republiean measure,



® ®

“Finally, a8 to the treaty issue it is highly significant
that of all the executive agreements whieh have been con-
eluded, not one has ever been stricken down by the courts as
being & vielation of the treaty-making power, On the contrary,
the Supreme Couwrt itself on several occasions has expressly
recogmized the standing of such agreements concluded without
Senate ratification, In the Curtiss-¥right decision, cited
previously, the Supreme Court referred to 'treaties, interna-
tional understandings, and compacts,' declaring that 'the power
to make sueh international agreements as do not congtitute
treaties in the constitutional sense,' al though not 'expressly
affirmed by the Constitution, nevertheless exist (s) as in-
herently inseparable from the ecneeption of natiopality.' And
in 1937, in United States %;301 U,8, 324, 330), the
Supr eme Cowrt again l'p';e ' to the point when it
stated in respeet to certain Executive agreements coneluded by
this Covermments :

"The assigment and the agreements in connection
therewith did not, as in the case of treaties, as that
term is used in the treaty-making clause of the Consti-
tution (art, IT, sec, 2), require the advice and consent
of the Senate,' .

"I have deemed it desirable to refer to the Curtiss-iright
and the Belmont decisions because both are highly pertinent
pronouncements of the supreme Court which had not been decided
when the Trade Igreements Act was enacted in 1934. Both of these
decisions strongly fortify the conclusion which we reached in
1934 on the basis of precedents and suthorities then available;
the Curtiss~Yright decision passes directly on the delegation
of power issue and speaks directly to the treaty-making issue,
while the Belmont case bears directly on the latter issue,

"Three times now—=first in 1934, then in 1937, and again in
1940—Congress has given these matters the conscientious con-
sideration which any constitutional question requires, Both in
1937 and in 1940 the latest pertinent decisions of the Supreme
Gourt have confimmed the soundness of our 1934 conclusion, I
submit the time has come when we must accept the views of that
Court as foreclosing the constitutional question as a subject
for further debate. Let us, therefore, direct our attention, as

equally eonc;giw on that score,™ : %ecora 'W*m% PPe2634=36) «

|
The opponents to the measure thereafter directed their emergies to ‘
defeating the measure on the merits. Again the measure passed.
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