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MEMORANDUM January 12, 1945
Res Validity of h&shtion incorporating reference
agreements rea on Woods. 2L

The question has been raised whether the Congress, in legislation
ratifying the agreements reached at Bretton Woods, may constitutionally
incorporate such agreements in the legislation by reference, without
setting forth their texts in full,

While no controlling Federal court decision has been found,
analogous Federal court cases and certain state court decisions clearly
indicate that the agreements in question may be incorporated by reference.

It i1s well settled that an act of Congress may incorporate an
earlier statute by reference, and such incorporation makes the earlier
statute as much a part of the later act as though it had been set out
at full v 1l v. Davenport (1926) 271 U.S. 33, 38’ In re H.lth’

(1892) 14k U.s, 92} Panama v. Johnson, (19247 28 U.S.
375, 391; Kendall v.‘m?%ﬁ- eSe T 12 Pet. 524, 625, And
it has been an a gress may incorporate by reference
a state law as well as a Federal law. United States v. Weil, (E.D. .
1942) L6 P. Supp. 323; Pestcoe v. Sixth Nat, o , (Pa.

193h) 171 Atl. 302.

State court cases have_held that a state legislature may incorporate
a federal law by reference,~ Ex ,(Cal, 1923) 222 Pac. 366;
Santee Mills v. (5. Cas ofe 202, and also may incorporate

ral re ons by reference. Santee Mills v. a (income
tax regilations); Qity of Clovelandve Pracare —{oRTe ToLL) FEMoE. (2)

683 (price control regulations).

The state court cases most directly in point, however, are Scottish

Union & National Ins. Coe. ve Phoenix Title & Trust Co., (Ariz. 1325) 275
rﬁmmm:n:mﬁ? « In the Scottish
m mo an case,

Ce o
Union & Nati an' Arizona statute provided that:

"No fire insurance company shall issue any fire insurance pol-
icy covering any property or interest therein in this state
other than on the form known as the 'New York standard!.”

i R, CO, V. Johnson, (C.Ceh. 2d, 1923) 209 Fed. 98L, aff'd.
92l 28, U.S. 375, 1t 18 pointed out that scme states have constitu-
tional provisions to the effect that no act shall be passed incorporate
ing an existing law except by inserting it therein. Of course, the
Constitution of the United States contains no such provision.
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An objection was made that the statute was void for uncertainty since
the statute did not set forth what was meant by the "New York standard,"
and further that the "New York standard" form could not be adopted by
mere reference. The court, however, held that the statute was not
void, either because of uncertainty or because it adopted the "New York
standard" by reference, stating (at pp. 139, 140) that:

"In view of the fact that in 1886 the state of New York
by statute adopted a certain form of insurance poliey

as the 'standard fire insurance policy of New York';

that such form has been adopted by many other states,

and often by express reference to the 'New York standard'
form; and that every legal text-writer on insurance re-
fers to 1t as a well known and definite thing--we think
the courts can well take judicial notice that there is

in existence a form of insurance policy known as the

TNew York standard' and just what that form is."

It is equally clear that no confusion or uncertainty would arise by a
reference in the proposed legislation to the agreements sipgned at
Bretton Woods, although thelr texts are not set cut in full,

In re Forsstrom, supra, involved condemnation proceedings by the
city of Tuscon, Arizona, Tor certain property to be used in thecon-
struction of an underpass. A question arose whether the city ordinance
authorized the taking of the property involved in the suit. The ordi-
nance provided in effect that the property to be taken was included in
"plans and specifications now on file in the office of the State High-
way Engineer # # # which plans and specifications are known as 'National
Recovery Munigipal Project No., 9 for Arisona--Stone Avenue Underpass.'"
The court, in holding that the property in suit was subject to condem-
nation, said (at page 888):

"It is permissible for a legislative body, by ref-
erence to something already in existence, to incorporate
that thing as part of a law or ordinance. Scottish Union
& National Insurance Co. v. Phoenix T. & T, Co., 28 Aris.
22, 235 P, 137. The plans and specifications referred to
are definitely identified as something in existence, and
it appears that they show specifically and distinetly on
their face just what property will have its right of ine

gress and egress affected by the proposed underpass and
to what extent."

The above authorities justify a conclusion that the Congress may
incorporate the agreements reached at Bretton Woods by reference in

legislation approving those agreements without embodying their texts
in the legislation.
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It is to be noted that the Congress in enacting legislation
authorizing participation by the United States in the work of the
United Nations Relief and Rehabilitation Administration set forth
in full that legislation the agreement reached by the United
Nations However, as appears in both the House and Senate Reports
on the bill which became that law, the agreement was quoted in full
8o that it would be before the Congress for its information, and
therefore, not because of a legal requirement. (19LL) H.R,Rep. No.
99k, 78th E?g., 2d Sess. 23 (194L) Sen. Rep. No. 688, 78th Cong.,

2/ Aot of Warch 28, ISLL, c. 135 (Public Law 287, 7OLh Congs, 2d
8.”.)

3/ Legislative precedents have not been examined on the question
considered here. See, however, U.S.C. title 22, sec. 271, under
which the President was authorized to accept membership for the
United States in the Intermational Labor Organization.




