Secretary Vinson
Mr, Lword

. As 1 advised you on Saturday, there are some factors
which make it douhtiﬁl whether the several bills aweiting
the President's signature will become law if the Président
‘does not sign them until after his return. Therefore, it
;g ears wise to send the bills to the President for signature.
s memorandum will amplify that opinion.

It is understanding that the original deecision not
to send the bills to the President was based upon an opinion
of the Attorney General that the 10 days which the President
has in which to consider bills does not begin to run until
bills have been physically presented to the President. I
have not had the benefit of examining the Attorney General's
opinion, but from my examination of the authorities, there
aipear to be certain problems in connection with such a con-
clusion that raise doubts which might provoke litigation.

An examination of the cases reveals that neither the
SuprememCourt of the United States nor any other court has
construed the words "presented to the President of the United
States" which appear En article I, section 7, clause 2 of the
Constitution.

. As a matter of {ractioe bills have not been physically
presented to the President by the Congress or by a representative
of the Congress, but have merely been delivered to the Executive
Mansion, . Hatton Summers appearing as amicus curiae on bhes
half of the Committee of the Judiciary of The House of hepre=-
senatives in the Pocket Veto Case (1920) 279 U.S. 655, indicated
in his argument (Teported at p.oot) that it has been the prace
tice of the President to receive bills "through an appropriate
agent, even though he himself be absent from his offiee". -

S ilarli, Chief Justice Hughes stated in Wright v. United
States (1988) 802 U.S. 583 at p. 590, "There 1s no greater
difTiculty in returning a bill to one of the two Houses when

it is in recess during the session of Congress than in present-
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ing a bill to the President by sending it to the White Hou:e
in his tamporar{ absence. Such a presentation is familiar
ractice”. It is clear that on some occasions delivery to
he White House has been considered an adequate presentation
to the President and that; therefore, there has been no spe-
cific rule requiring physical delivery to the President to
start the ten-day perlod running, =~

It is true that a different factual situation exists
when the President is known to be absent from the White House
for an extended period of time which may justify the view
that delivery to the White House does not constitute a pre-
seration to the President. However, even in that instance,
the argument may be made that the Constitutional provision
was designed to insure speed{ approval or disapproval of
legislation and may not be circumvented by the President's
prolonged absence. | |

. Moreover, if the President revoke the authority

of any other persons to receive bills for him while he is

absent from the Thite House for an extended period of time,

he could take similar action while he is temporarily absent

or even while he is at the White House, If this be so, then

the presentation of bills to the President by Congress would

be comparable to the service of process on an individual.

The President, by avoiding service, could greatly delay en=

actment of a measure or even deprive Congress of an ogiortunit{

to pass the bill over his veto Ey preventing presentation unti

ad journment of Congress, It is at least doubiful if the Supreme

ggurt would countenance such a possibility under the Constitu=
Olle

On the other hand, the Constitution contemplates that the
President shall have ten full days for consideration of legis-
lation before having to communicate his disapproval., As stated
in The Pocket Veto Case, 279 U.S., 655 at 677, 678, "The power
thus conlferred upon the President cannot be narrowed or out
down by Congress, nor the time within which it is to be exer~
cised lessened, directly or indirectly.” Following this line
of thought, a persuasive argument may be made that the President
can not have that ten-day period for consideration if, before
actual delivery to the President, a bill may be considered to
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have been "presented to the President”, as required by the
Constitution. However, even if this latter view is the groper
one (amd I certainly do not wish to be considered to be dis= -
agreelng with the conclusion reached by the Aftorney General),
the problems indlcated appear to me to be sufficiently grave
that it is preferable to avold giving o¥nonontn of the pending
legislation the opportunity of raising them in court.

The only known precedent which nigbt suggort the opinion
of the Attorney General is the action of President Wilson when
he was in Paris after the last war, He signed & number of bills
within 10 days after they were act presented to him Ly a
:ggr%eilugo toggéshlihto Cn;o ee Sog. oge;: rican Coiernment
olitlics, An, Pol, 5S¢, Rev, ’ note 7,
ever, no legal proﬂlcu'la /Anvolved in that cnn.’llnoo Congress
r ned in session and uii of these bills would have become
law without the President's signature if tiey had not been sent
to Paris, MNoreover, from the sources available to me, I have
not been able to ascertain whether the courler who took these
bills to President Wilson was a courier sent | Congress or
whether Congress delivered the bills to the te House and
the President's staff then forwarded them to him in Paris,

If it were clear that Cogfiesa has not ad journed so as
to prevent the return of the bills to Congress, the problem
of the time within which the President must sign the bills
would not be signficant as the bills would become law without
his signature, The Constitution provides:

'Evcr{ Bill which shall hav:‘fasned the House of
Representatives and the Senate, shall, before it become
a law, be presented to the President of the United
States; If he approve he shall sign it, but if not he
shall return it, with his objections to that House in
which it shall have originated, who shall enter the
Objections at large on their Journal, and proceed to
reconsider it.« # « «If any Bill shall not be returned

by the President within ten Days (S s excepted)

after it shall have been presented to s the Same shall

be a Law, in like Manner as if he had signed it, unless

the Congress by their Adg:urngzgt.provon its Return, in
a

which Case it shall not
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It seems clear, however, that under the most optimistlie
view, Congress will not be in session lone enough for the
bills to become law without the President's signature. The
House of Representatives in which all of these bills origina~
ted adjourned on July 21 until October 8. There is every in-
dication that the Senate, on August 1, will adjourn unt
October 8, As the 10th é y after dolivory of these three
bills to the White House will fall on August 2 in the case
of the Export-Import Nank bill, and on August 3 in the case
of the other two, the question would be agﬁarely presented
as to whether such an adjournment is one which prevents the
relurn of the u5ills by the President, It is likely that an
ad journment of the Senate on t 1 would be considered an
ad Journment of Congress making the bills in question subject
to a pocket vetos If; on the other hand, the Senate remains
in session until August 4‘ the bills would robably become
law without the President's signature. Neither case is clearly
decided, however, and I do not believe it would be wise Lo rely
upon anything except the President’s signature of the three
bills by Angust 2 and August 3§¢ﬁf

In the Pocket Veto Case, the Supreme Court held that the
ad journment of Congress at the end of its first session pre-
vented the return of a bill presented less than ten days before
that adjournment and that the bill did not becose law. The
Court stressed the view that the return required under the
Constitution was to a House in session.

+ In Wpight v, United States (1939) 302 U.S. 588 a blll was
returned by E%i P%es!!cnf With his objectlons to the Senate
while the Senate was taking a three day recess, The majority
held that the bill had not become law because the Congress had
not passed it over the President's objection, holding that it
was properly returned to the Senate because {he Congress had
not adjourned since one House was in session (even though it
was not the one in which the bill originated) and because such
a three day adjournment or recess did not constitute such an
adjournment as to prevent the return of the bill, Chief Jus-
tice Hughes pointed out that return of the bill could be made
to an appropriate agent of the Senate during its recess,

‘Justices Stone and Brandels concurred in the holding that
the bill did not become law but based their conclusion on the
finding that the recess of the . enate had prevented the return
of the bill to the originating house and thereby caused a
pocket vetos
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The majority opinion is expressly limited to the facts
of the case, that is, to whether a three day recess taken
by the originating House while the other House i: in session,
would prevent the return of a billy Under the reasoning of
both decisions it would appear that an adjowrnment of both
Houses until October 8 will constitute such an ad journment
as will prevent the return of bills to Congress after August l.

The Attorney General's opinion of July 16, 1943 (vol. 40,
og. Noe 70) considered the problem that will exlst if the Senate
ad journs, as planned, on August 1. The facts in that opinion
were that Congress had ad journed on July 8, 1943, until Septem=
ber 14, 1043, or until three days after notice to reassemble.

A number of bills were presented to the President before and
after that adjournment, The Astorney Ceneral, relying on the
Wrig%t case, ooncluded that "fallure to return the bills within

e time specified by the Constitution would result in thelr
belng pocket vetoed and their not beecoming law",

Since the Senate plans to adjourn on August 1, which is
less than 10 cays since the bills were delivered to the White
House, they ean not become law without the Preside:nt's signatire.
In view of the fact that there has been no ¢lear decision on
the question of when presentation to the President takes place,
the safest course for the President to follow would be to aign -
the bills before the time is reached when any question can be
raised as to the validity of the legislation, s means that
;g;tblﬁls should be signed witiin 10'days of delivery to the

e House, | _ | G5 g

Once the President has signed the bills they will be-
come laws as of the time of signature, Prevost v. Morgenthau
(CeCehs 1939), 106 F. (2d) 8303 Cardner V, Collector ifBE?J.
6. Wall, 499, 506, -

CiMcNeil:RBsbn 7=80«45
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of the House pursuant to the attached concurrent Resolution
congtitutes an ad rulnt of C.ﬁm within meaning
of the tion (since
the Semate is still in mllon » were 20 held,
then a tardy signature nldlt be pwalbl; construed as
. & pocket veto.
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If the Court should reach = contrary conclusion because

of the length of the House recess and should also conclude
that doliwry of the bills t g Mo
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Finally, I a» troubled about pudblic resction to
s procedure that might be lntorﬁn od as novel and
¢h might; in cese, provoke litigetien throwing
doubt oo the vellidity of legislation until
resalved by the sourtss

T underatand thet the Sxport-lmport Bank legislstion
reached the White House on July 21 and the Bretton #oods
aod  Interim Tax bills weve delivered on July 23. Thus,
tle Export-Import Bemk bill should be sip by Auguet 2
and the others by Mugust 4.
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