This is a very good memorandum
on the practice of entering into
financial and economic arrangements

through executive agreements rather

. than by treaties. I think it will

be most helpful for you to read it Le¢
before our meeting with Acheson.

MR. LUXFORD
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later years the emergence of executive agreements relating to financial
and monetary problems has become increasingly noticeable, In fact

the executive agreement appears to have been the ef :Lnstruonhhty
for effecting compacts involving these subjects 6 Consequently, if
thowuduﬂmorthmihdsuhainthhndandﬂahnkh
consumated by an executive agreement, it will not enly have the support
of tradition, but will be a continuation of established policy.

The history of some of the more important executive agreements
relating to the international economie policies of the United States
will be given in some detail in the following pages. Particular attention
will be given to these of such agreements which relate to financial and
monetary problems, It is believed that this history will demcnstrate
conclusively the validity of the executive agreement as the means for
effecting participation of the United States in the Fund and the Bank,

I. Economie Agreements in General

mmnmoummmunmtalanthoddom-io
cooperation with other countries, which appears to have been made
since the Constitution went into effect, was the conclusion in 1792 of
a postal agreement with Canada by Postmaster General Pickering of the
Washington cabinet, pursuant to authority conferred by Act of Gomu.l/
Since the conclusion of this first international postal agreement, the
United States has entered more than three hundred postal arrancements
with other nations, all of which were executive te, with the
exception of three which were in the form of treaties

Another relatively early illustration of the use of the executive
agreement in furtherance of the Govermment's international economie
policies is the agreements negotiated with respect to trademarks pursuant
to the Act of March 3, 1881,%/ wherein Congress enacted that "ewners of
trade marks used in commerce with foreign nations, or with the Indian
tribes, provided such owners shall be domiciled in the United States, or
located in any foreign country or tribes which by treaty, convention or
law, affords similar privileges to citizens of the United States, may
obtain registration of such trade marks" by complying with certain
ments. As a consequence of this Act, executive agreements in which the

cc [ e, executive agreemen I3
played its part, in the aggregate, perhaps the leading part, in giving
effect to the country's international economic policy," WMeClure,
Internaticnal Executive ts, 5+

'y MeClure, In:émtioml Executive Agreements, 6.
21 stat. .
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United States recognized the existence of the reciprocal tions
required by the statute were concluded with the NetherlandslO/and
Switger by exchange of diplomatic notes, Another illustration
of an executive agreement with respect to trademarks is the agreement
concluded with Great Britain in 1899 whereby it was stipulated that
trademarks of British citizens registered in the United States would
be protected against infringement by persons coming under the juris-
diction of the United States Consular Courts of Morocco and that
similar protection would be given in the British Consular Courts of
Morocco to trademarks of United States citisens registered in Great
Britain,12/ This executive agreenent wag gxtended to patents by a
subsequent executive agreement in 1907

A more modern example of the role which the executive agreement
has assumed in the development of the international economic policies
of the United States is the trade agreements effected under authority
of the Trade Agreements Act of 1934. That Act provided in part:

"For the purpose of expanding foreign markets for the
products of the United States # # # by regulating the
admission of foreign goods into the United States ir accorde
ance with the characteristics and needs of variocus branches
of American producticn so that foreign markets will be made
available to those branches of American production which
require and are capable of developing such cutlets by afford-
ing corresponding market opportunities for foreign products
in the United States, the President, whenever he finds as a
fact that any existing duties or other import restrictions
of the United States or any foreign country are unduly burden-
ing and restricting the foreign trade of the United States
and that the purpose above declared will be promoted by the
means hereinafter specified, is authoriszed from time to time—e

#1(1) To enter into foreign trade with foreign
governments or instrumentalities thereofj'®

Under the authority conferred by the Act, the executive branch of
the Covernment entered into reciprocal trade agreements of the 39
authorized thereby with at least twenty-seven foreign countries

IO/ 7 Nalloy, Ireaties, Conventions Tnternational Acts, Protocols
g

« & .

rid. at 778.

1 m- at m.

L8 Stat. 9L3«

As an illustration, see the first trade agreement with Canada
Department of State, Executive Agreement Series No. 91, (19365.
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These agreements were signed by Secretary of State Hull or other offi-
cials of the State Department, and were announced by the President in
Presidential Proclamations, The most prominent feature of these
agreements related to Customs duties on the exports of the parties to
the agreements. Not only were there provisime for most-favored-nation
treatment with respect to Customs duties on certain articles exported
from one of the contracting countries to the other, but also for
reciprocal treatment. The weciprocity provisions were generally to the
effect that duties in excess of those specified in schedules annexed
to the agreements would not be levied upon the articles listed in such
schedules. These trade agresments constitute one of the leading
historical precedents for the employment of the executive agreement
pursuant to congressional authority and are called by McClure "the most
notable example of high policy uwu-]].g nceived and designed to be
executed by means of" such agreements

The present proposal to procure acceptance by the United States of
menbership in the Fund and the Bank by an executive agreement sponsored
by prior authoriszaticn of Congress hag for one of its most effective
precedents the method by which the United States accepted membership
in the International lLabor Organiszation.

Part XIII of the Treaty of Versailles provided for the creation of
an international labor organization composed of those countries having
membership in the league of Nations. Part XIII of the Treaty was
operate as the Ccnstitution of the organization created thereby,l,

One of the leading functions of the organization, as expressed in its
Constitution, is to recommend to its members that they enact national
legislation or that they ratify draft internmational conventions, with
respect to the improvement of labor conditions, Another is the collection
and distribution of information relating to conditions of labor and
methods of improving them. Payment of the expenses of the organisation,
with the exceptiocn of traveling and subsistence expenses, is to be made
from the general funds of the league of Nations, Although the United
States was not originally a member of the International lLaber Organization,
since it was not a member of the League of Nations, Congress, by Joint
Resolution of June 19, 193k, enacted that;

"% % # the President is hereby authoriszed to accept membership

for the Government of the United States of America in the Inter-
national lLabor Organisation, which, through its general conference
of representatives of its members and through its International
Labor Office, collects information concerning labor throughout

the world and prepares international conventions for the considera~-
tion of member govermments with a view to improving conditions

of labor,."18/

erna Wve Agreenents, 179,

B/ it k.
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The International Labor Organization responded to the Joint
Resolution by issuing through its conference a statenent to the effect
that the action of Congress was heartily welcomed and that the United
States was thereby invited to accept membership in the organization,
it being understood that the United States should not assume any
obligations under the Covenant of the League of Nations., The statement
further authorized the organisation's governing body to settle with the
Government of ; United States the question of the latter's financial
contribution

Pursuant to this invitation from the International labor Organizae
tion, the President, under the authority previously delegated to him
by Congress, accepted the invitation and his acceptance was transmitted
to the Director of the International labor Office (an adjunct of the
International labor Organization) at Geneva by a letter from the Ameriecan
Consul at Geneva,20/

It will be noted that entry of the United States inte the Inter-
national Iabor Organization by means of an executive agreement is an
especlally significant precedent for entry by the United States into
the Fund and Bank by the same means, for two reasonsg (1) a foundation
of congressional anthoriszation was laid for the agreement, and (2) the
agreement effected participation by the United States in an international
body composed of many member countries, An agreement whereby the United
States accepts membership in the Fund and the Bank will be identical with
the agreement relative to the Intermational Labor Organisation in these

respects,

Striking examples of the use of executive agreements are the lend-
lease and reciprocal aid agreements which were authorigsed under the Act
of March 11, 19L1, as amended.2l/ Pursuant to that Act, agreements have
been consummated with a majority of the United Nations and the mutual
benefit which has resulted therefrom has been ampl¥ demonstrated,

These agreements are designed to give practical application to the
desire of the United Nations to cooperate fully in the prosecutien of
the war, smmw,thrmdmdmwmduigmdhemy
out, in a field which has long been the sub ject of executive agreements,
the need for close cooperation among the United Nations when the war
is over,

19/ Dept. of State Release, August 25, 193k,
Ibid,
E-!o « title 22. SecC. th.
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The most recent example of the use of the executive agreement
as a means of cooperation with the United Nations in war and postewar
problems was the execution, on November 9, 1943, of the agreement
creating the United Nations Relief and Rehabilitation Administration.22/

II. Financial and Monetary Agreements

The World War gave rise to numerous executive agreements in the
financial field. Loans were made to the governments of allied countries
under the suthority of the First Liberty Bond Act of 1917.23/ That Act
provided that "for the purpose of more effectively providing for the
national security and defense and prosecuting the war by establishing
credits in the United States for foreign governments®, the
of the Treasury, with the approval of the President, might purchase
certain obligations of Allied governments and enter arrangements for
establishing such credits and purchasing such obligations. The amount
and manner of consummation of the intergovernmental loans are stated by
¥eClure as follows:

“The series of war and reconstruction loans thus started
eventually reached a principal sum of approximately nine and
one~half billions of dollars. Their consummation was effected
through a long series of executive agreements in the form of
contracts concluded by the Treasury Department under presidential
authord ty."2ly/ '

The Congress alse granted autharity to make arrangements with fore
eign countries to stabilise foreign exchange and to obtain foreign
currencies in Section i of the Supplement to the Second Liberty Bond Act,25/
which provided: '

"That the Secretary of the Treasury may, during the war
and for two years after its termination make arrangements in or
with foreign countries to stabilisze the foreign exchanges and
to obtain foreign currencies and eredits in such currencies,
and he may use any such credits and foreign currencies for the
purpose of stabilizing or rectifying the foreign exchanges, and
he may designate depositaries in the foreign countries with
which may be deposited as he may determine all or any part of
the avails of any foreign credits or foreign currencies."

tat. 35,
NcClure, International Executive Agreements, 105; see also (1921)
Rep. SQ;'y. Treas, 32 et seqs ; ’

25/ Lo stat. 965, 966.
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Several such stabilization agreements, including agreements with
Argentina, Bolivia and Peru, were negotiated by the Treasury Department
under the authority of this Act and were consummated by exchanges of
notes between the State Department and the representatives in the
United States of those governments,

Even before the enactment of the Supplement to the Second Liberty
Bond Act; agreements had been entered into with the Spanish Government
and with two Spanish banks by Mr. Norman H., Davis as "United States
Special Financial Delegate", which provided for obtaining exchange of
that country and for deferment of payment therefor until dollars were
available,

The executive agreements establishing the loans to Allied govern
ments during the World War were followed after the close of the war by
executive agreements for the adjustment, and the extension of time of
payment, of the loans, Congress authorized the executive branch of the
Government to enter the appropriate agreements by the Act of February 9,
1922 vhich provided for the creation of the World War Foreign Debt
Commission, consisting of the Secretary of the Treasury and four (later
seven) other members to be appointed by the President with the advice
and consent of the Senate. This Act empowered the commission, subject
to Presidential approval, "to refund or convert, and to extend the time
of payment of the principal or the interest, or both, of any dbligation
of any foreign government now held by the United States of America, or
any obligation of any foreign government hereafter received . . . arising
out of the World War, into bonds or other obligations of such foreign
government in substitution for the bonds or other obligations of such
government now or hereafter held by the United States of America, in
such form and of such terms, . . . date or dates of maturity, and rate
or rates of interest, and with such security, if any, as shall be deemed
for the best interests of the United States of America . . ."26/ As a
consequence of this legislation, executive agreements were effected with
thirteen foreign countries providing for various adjustments and’ ons
of maturity of the debts of those countries to the United States
These agreements were subsequently approved by Acts of Congress,

A further use of the executive agreement in relation to the World
War loans was madé in the Hoover Administration., Confronted with the
international economic depression, President Hoover on June 20, 1931,
proposed a one-year morator on inter-governmental World War debts
owing to the United States.29/ This proposal had been accepted by all

e 303, S statute was o -
1923, L2 stat. 1325,
See, for example, the agreement with France. Combined Annual
Reports of the World War Foreign Debt Commission (1927) 257.

L2 stat. 13255 43 Stat. 20, 136, 719, 720; LL Stat. 329, 376, 377,
378, 385, 386; LS Stat. 3993 L6 Stat. L8.

Dept. of State Release, June 27, 1931,

BER




of the important creditor nations by July 6, 1931.39/ Congress later
by Joint Resolutiondl/ authorised the Secretary of the Treasury, with
the approval of the President, to make agreements on behalf of the
United States with the governments of nations indebted to the United
States for the postponement of payments duve from those countries during
the fiscal year beginning July 1, 1931, and the negotiation of the
authorized executive agreements followed.32/

One of the first executive agreements of the present Administrae-
tion which invelved internaticnal financial and menetary arrangements
was the Silver Agreement of 1933, which was entered into by the United
States, India, China, Spain, Mexico, Australia, Canada and Peru,33
This agreement was drawn up pursuant to the recommendations of a sub=
comnission of the Monetary and Financial Commission of the Monstary
and Economie Conference held in London in July, 1933. It provided
for the purchase of, and restrictions on the sale of, silver by the
signatory powers, and its purpose was to stabilize the price of silver
throughout the world, This agreement was signed by Senator Pitman
on behalf of the United States and it became binding on the United
States when the Pwdmt issuved a ratifying proclamation released on
December 21, 1933 '

One of the closest analogies to the Fund Agreement exists in the
Tripartite Agreement, declared by the United States, Great Britain and
France, on September 25, 1936, which had for its purpose the maintenance
of equilibrium in international exchange and the avoidance of the
creation of any disturbance by action of any one of the prﬁ.dpmtl.éf/

In connection with that igreement, the United States also announced on
October 13, 1936 that it would "sell gold for immediate export to, or
earmark for the account of, the Exchange Equalization or Stabilization

Funds of those eountﬂ;z whose funds likewise are offering to sell gold
tothovnitodsm.'_/ On the same day, the Secretary of the Treasury
announced that Great Rritain and France had complied with those conditions.37/
On November 2k, 1936 the Secretary of the m;mwmomdthomr@
of Belgium, the Netherlands and Switgerland to the Tripartite Agreemen

and naned them as having complied with the conditions specified in the

prese release of October 13, 1936, as supplemented, for the purchase of

gold from the United States.3?

)
L7 Stat. 3.
McClure, International Executive ts, 120,
Dept. of State, Executive Enmﬁ ﬁu Wo. 63 (193k).
Dept. of State Release, December 30, 1933. -
Bank for International Settlements, Annual Report, 7th, April 1,
1936-=larch 31, 1937, Annex vii.
Treasury Dept. Release No. 8«66, Oct. 13, 1936,
Treasury Dept. Release No. 8-67, Oct. 13, 1936,
Trum!ry Dﬂpt. Release No. 3-93, Nov. 21]-, 19”.
Treasury Dept. Release No. 8=95, Nov..2h, 1936,
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