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compensation for alternates of executive directors. The omission
corresponds to & gap in the Agreements, which are silent on this
matters We concluded that the question should be settled by meetings
of the Fund and Bank rather than by legislation of members.

Alternstive

The provisions and alternative concerning the appointment of
mnnﬁmﬂwd&r«hnaﬂdthqmyhmnhwmn
houlpnti‘blomubjmtoalm-mhrormhﬁnnh
ments of their componeats, As they stand at present, they are drafted
under two basic theories. The resolution itself provides that the
mn«-tmumtmornmanm-mmmtwmu
uamd&haoﬁthofﬁdh%hqotmrmm
be Chairmen. The alternative is on the theory that the officers shall
hWanmiuohm&mmumm,m

slternative, which could, of course, be aliminated or be transferred to
the resolution, is the provision that members of Congress shall be in-
cluded on the comaittee.

Provisions not covered by legislation

In preparing these materials, Mr. Brenner and I have given attention
toal‘hu'ofpwﬂnimofthoMaadthoﬂnnkuuhuhuﬂthahly
concluded no legislation 4is necesssry, The ressons for our conclusions
respecting each provision are set forth below,

"a member whose monetary suthorities, for the settlement of intermational
transsctions, in fact freely buy eand sell gold within the limits preseribed
by the Fund under Section 2 of this Article shall be deemed to be fulfilling
this undertaking®, It!!nborualhdthntthhprwinunmm

at the Conference for the express benefit of the United States. Our opera-
t:l.nllndorsutianls, 9, and 10 of the Gold Reserve Act of 1934 are such

&5 to fulfill the provision precisely.

(2) Under this section the Mund is em-
powered to recuest that a member exercise controls to prevent the use of
th.l'ud'lnmtnmungahrpormuhodwmnofmm.
Ithummmtthmmmhamldulhhmth
Fund's resources $o meet an outflow of capital that we feel that this




corY -y

country may in good faith certify to the Fund, under Article XX, Bection 2,

t has taken all steps necessary to emable it to carry out all its
obligstions under the Agreement without having enacted leglslation for
the control up& lnumts. Noreover, Section 5(b) of the Trading
wi Act s ample authority in a really serious situation,
We believe that it mhﬂmutwhmudﬁ:nuquﬂ
for further suthority to contrel capital transactions.

(3) Pund-Article VII, Section 3. This section provides that whenm
a ourrency is declared scarce by the Fund, members may temporarily impose
limitations on freedom of exchange operations in that curremcy. As we
understand the provision, it is not mandatory and the guestion of imposing
mmuuunuummgmmnadmmmm-.
Even if this were not so, it is almost absurd to think that in the messurable
future any currency will become so scarce in relation to demand frem the
United States that this country will find it necessary or even highly desire-
able to impose restrictions.

(4) Pund-Article IX; Benk-irticle VII. Inm our epinion, these Articles
present by far the most serious question of any provisions on which we have
concluded it is not necessary to enact legislation, The problem is whether

the imsunities specified by the Agreements will be "self-executing” upen
the United States' acceptance of membership or whether they will be effectual
only if specifically recognized by leglslation,

Undoubtedly, an executive agreemeat is the "law of the land" in what-
ever fleld is comstitutionzlly open to the operation of such agreements.
mlied Statge v, (1Mnsus.m3.mswm

2y
1936) 299 U.8. 304. Mormmmmmm.
mm-mmmmm MMMM, vhich are
mmmum'--m.fnml s 1944, ve feel sure that the
Agreements of the Fund and the Bank may hhoﬂk‘hﬁdum&ﬂn
agreemsnts., Iaﬂcnr,-tht‘mthntthq be signed only under the ex-
press asuthorization of Congress should go far %o remove say question of
their appropristeness,

Accordingly, the serious issue is whether the terms of the Articles
on imsunities are sush that they cen be interpreted ag being law in them-
selves, that is "self-executing". Atbached is & memorandum of September 29,
1944, by ¥rs, Lewis and Mr. Dyer with vegard to this issue,

we think the prinmciple which the cases that they discusa have
Whmtmlwofmmtlmdmmn
not the provisions are self-executing. We consider that the provisions of
Sections 1 through 9 of the Articles of the respective Agreements are in
self-executing language, Although it is true that the words “shall be"
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which eppear in these sections are not as free from ambiguity as one
might wish, their fair intendment in their whole context is that of
present effectiveness. The decisions invelving phrapges similsr to
that under consideration nre somewhet conflicting snd csn be resolved
only by a genmeral prineiple such us that which we have suggested.

Some rulings, inclwiing most of the earlier ones, take & very technical
view (see pages 11-14 of Mrs. Lewis' and Nr. Dyer's memorandum), while
other adopt s much broader approsch (see pages 14-15).

We do not think that our conclusion, if otherwise sound, is
vitiated by Section 10 of the respective Articles, which specifies
that each member shall take such setion as is necessary in its om
territory for the purpose of making effective in terms of its om
law the provisions of the Article. It seems clear that when under
the basgic law of a country the operative sections can be effective
without special legislation, Section 10 does not require legislation.
In its own terms, no action is necessary., 8inoe international
agresments can be self-executory under the laws of the United States,
we believe that Section 10 does not impose upon this country any
obligation to emsect legislation.

The only immmity contemplated by the Articles which requires
sny further consideration, if our gemeral conclusion is sound, is
under Section 9 of both Agreements, relating to Lmmmities from
taxation, and that only as it involves federal taxation., It has
alvays been maintained by the House of Representatives that the
Constitutional provisions relating to revenue bills (Article I,
Section 7) prevent a treaty from being self-executory in the revenue
field. Although there sre no cleer precedents in the courts, we
believe that it would be unwise to contend that this theory is unfounded,
We think, however, that the ensctment of a joint resolution, mmud’
in by the House, which authorizes the President to sign the Agreement,
is a sufficient legislative sotion, particularly in view of the fact
that the effect on the revenue is an exclusion from taxation.

The trade agreements offer the nearest precedent on the role of
the House of which we are aware, In effect, the Congress suthorised
the President to make exclusions from the revenues—a stronger sction
than that covered by the proposed resolution. There appears to be
the constitutionality of the trade agreements act in
position of the House, but in the debates, which are
attached memorandum of October 23, 1944 by Mrs. Lewis,
the opposition strongly urged that the prerogative of the House would
be violated, The pussage of the bill over the objections seems an
affirmation of the soundness of the approach adopted in our suggested
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It should also be borne in mind that it is not necessary to
convince the publie or the courts that the imsunity from federal
taxation is effective, Assuming that Congress is content to adopt




question of needing legislation becomes méaningless
with respect to provisions es definite as these under considera "
If 1% is felt that tion of some sort would be 2 wise

L b
Seq, « The provisions of Article IX, 1
through 9, of the Articles of Agreement of the Fund and
irtiocle VII, Sectlons 1 through 9, of the Articles of Agreesent
of the Bank, sre hereby recognized and confirmed as law,
effective, respectively, when the United States becomes &
member of the Pund and of the Bank,

With regard to taxation the alternstive to either relying on the
Articles as self-executory or adopting a simple hlanket section is
the inclusion in the joint resolution of several pages of most detailed
amendments to mumerous provisions of the Internal Revenue Code, In
our opinion, ths resolution should be kept as simple ms possible snd
it is highly undesirable to include such material,
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